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Monday, June 13, 1994

This section o f the FEDERAL REGISTER 
contains regulatory docum ents having general, 
applicability and legal e ffect, m ost o f which 
are keyed to  and codified in  the Code of 
Federal Regulations, which is  published under 
50 title s pursuant to  44 U.S.C. 1510.

The Code o f Federal Regulations is sold by 
the Superintendent o f Documents. Prices o f 
new books are listed in the firs t FEDERAL 
REGISTER issue o f each week.

DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

14 CFR Part 39
[D ocket No. 93 -N M -182 -A D ; A m endm ent 
39-8932; AD 9 4 -1 2 -0 4 ]

Airworthiness Directives; Boeing 
Model 747 Series Airplanes
AGENCY: Federal Aviation 
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a 
new airworthiness directive (AD), 
applicable to certain Boeing Model 747 
series airplanes, that requires repetitive 
inspections to detect cracking in certain 
fuselage skin lap joints, and repair, if 
necessary. This amendment is prompted 
by the results of extensive pressure 
fatigue tests conducted by the 
manufacturer. The actions specified by 
this AD are intended to detect and 
repair fatigue cracking in certain lap 
joints, which will ensure safe operation 
of airplanes that have exceeded their 
economic design goal.
DATES: Effective July 1 3 ,1 9 9 4 .

The incorporation by reference of 
certain publications listed in the 
regulations is approved by the Director 
of the Federal Register as of July 13, 
1994.
ADDRESSES: The service information 
referenced in this AD may be obtained 
from Boeing Commercial Airplane 
Group, P.O. Box 3707, Seattle, 
Washington 98124-2207. This 
information may be examined at the 
Federal Aviation Administration (FAA), 
Transport Airplane Directorate, Rules 
Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of 
the Federal Register, 800 North Capitol 
Street, NW., suite 700, Washington, DC. 
FOR FURTHER INFORMATION CONTACT: 
Steven C. Fox, Aerospace Engineer, 
Airframe Branch, ANM-120S, FAA,

Transport Airplane Directorate, Seattle 
Aircraft Certification Office, 1601 Lind 
Avenue, SW., Renton, Washington 
98055-4056; telephone (206) 227-2777; 
fax (206) 227-1181.
SUPPLEMENTARY INFORMATION: A 
proposal to amend part 39 of the Federal 
Aviation Regulations to include an 
airworthiness directive (AD) that is 
applicable to certain Boeing Model 747 
series airplanes was published in the 
Federal Register on December 17, Î993 
(58 FR 65943). That action proposed to 
require repetitive high frequency eddy 
current (HFEC) inspections to detect 
cracking in certain fuselage skin lap 
joints, and repair, if necessary.

Interested persons have been afforded 
an opportunity to participate in the 
making of this amendment. Due 
consideration has been given to the 
comments received.

One commenter supports the 
proposed rule. •

One commenter requests that 
Revision 1 of Boeing Service Bulletin 
747—53—2367, dated January 27,1994, 
be included as an additional source of 
service information. The FAA conclus. 
Since the issuance of the proposal, the 
FAA has reviewed and approved 
Revision 1 of Boeing Service Bulletin 
747-53-2367, dated January 27,1994, 
which clarifies the procedures for 
accomplishment of the inspections 
described in the Initial Release of the 
service bulletin, dated December.18, 
1991 (which was referenced in the 
proposal as the sole source of 
appropriate service information). 
Therefore, paragraphs (a) and (c) of the 
final rule have been revised to reference 
Revision 1 of the service bulletin as an 
additional source of service information.

This same commenter requests that 
the proposed rule be revised to include 
a reporting requirement to keep Boeing 
and the FAA advised of findings of 
cracks. The FAA does not concur. The 
FAA has determined that the unsafe 
condition addressed by this AD (which 
is to detect and repair fatigue cracking 
in certain lap joints) will be adequately 
addressed by paragraph (a) of the final 
rule, which requires the inspection of 
certain lap joints, and paragraph (c) of 
the final rule, which requires the repair 
of all cracks found during the 
inspection. Therefore, since the final 
rule requires repetitive inspections to 
detect cracks and repair of all findings 
of cracks, the FAA finds that a reporting

requirement would unduly burden 
operators.

This commenter further requests that 
the proposed rule be revised to 
compensate for operators that fly with 
cabin pressure differentials of 2.0 psi or 
less when calculating the number of 
flight cycles to determine the 
compliance time. The FAA does not 
concur. The FAA finds that operating at 
cabin pressure differentials of 2.0 psi or 
less is applicable to only one operator. 
Since there are numerous factors that 
affect the calculation of flight cycles, 
such as total number of low pressure 
cycles, amount of thrust, number of 
gross weight flight cycles, etc., the FAA 
has determined that these mitigating 
factors could be best evaluated through 
requests for alternative methods of 
compliance, as provided for in 
paragraph (d) of the final rule.

One commenter requests that the 
proposed compliance time of 22,000 
flight cycles be extended to 25,000 flight 
cycles to inspect the lap joints in areas 
outside of Stringer 14 since data 
indicate that cracking in these areas did 
not occur until after 25,000 flight cycles. 
The FAA does not concur. In 
developing an appropriate compliance 
time for this AD, the FAA not only 
evaluated the fatigue test data that was 
provided, by the manufacturer, but took 
into consideration the size of the test 
sample: the test results were based upon 
just one airplane that had no loads and 
was not pressurized. Based on this data, 
the FAA determined that 22,000 flight 
cycles represented a conservative 
threshold for initiating inspections so as 
to ensure that any cracking initiation 
would be found in a timely manner.

Another commenter requests that the 
proposed compliance time of 3,000 
flight cycles to perform the repetitive 
inspections be extended to 4,300 flight 
cycles to coincide with operators’ 
regularly scheduled maintenance 
periods. The FAA does not concur. The 
FAA has determined that the 
compliance time, as proposed, 
represents the maximum interval of 
time allowable for the affected airplanes 
to continue to operate without 
compromising safety. In developing this 
inspection interval, the FAA evaluated 
the reliability of the inspection method 
and the results of fatigue test data. The 
FAA found that extending this interval 
by more than one-third would allow 
cracks to propagate undetected, which
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would adversely affect the structural 
integrity of the airplane. _ ,

After careful review of the available 
data, including the comments noted 
above, the FAA has determined that air 
safety and the public interest require the 
adoption of the rule with the change 
previously described. The FAA has 
determined that this change will neither 
increase the economic burden on any 
operator nor increase the scope of the 
AD.

There are approximately 723 Model 
747 series airplanes of the affected 
design in the worldwide fleet. The FAA 
estimates that 183 airplanes of U.S. 
registry will be affected by this AD, that 
it will take approximately 14 work 
hours per airplane to accomplish the 
required actions, and that the average 
labor rate is $55 per work hour. Based 
on these figures, the total cost impact of 
the AD on U.S. operators is estimated to 
be $140,910, or $770 per airplane.

The total cost impact figure discussed 
above is based on assumptions that no 
operator has yet accomplished any of 
the requirements of this AD action, and 
that no operator would accomplish 
those actions in the future if this AD 
were not adopted.

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various 
levels of government. Therefore, in 
accordance with Executive Order 12612, 
it is determined that this final rule does 
not have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment.

For the reasons discussed above, I 
certify that this action: (1) Is not a 
“significant regulatory action” under 
Executive Order 12866; (2) is not a 
“significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034, February 26,1979); and (3) 
will not have a significant economic 
impact, positive or negative, on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. A final evaluation has 
been prepared for this action and it is 
contained in the Rules Docket. A copy 
of it may be obtained from the Rules 
Docket at the location provided under 
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39
Air transportation, Aircraft, Aviation 

safety, Incorporation by reference, 
Safety.
Adoption of the Amendment

Accordingly, pursuant to the 
authority delegated to me by the

Administrator, the Federal Aviation 
Administration amends, 14 CFR part 39 
of the Federal Aviation Regulations as 
follows:

PART 39—AIRWORTHINESS 
DIRECTIVES

1. The authority citation for part 39 
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421 
and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89.

§39.13 [A m ended]
2. Section 39.13 is amended by 

adding the following new airworthiness 
directive:
94-12-04 Boeing: Amendment 39-8932, 

Docket 93-NM-182-AD.
A pplicability: Model 747-100, -200, -300, 

747SP, and 747SR series airplanes, as listed 
in Boeing Service Bulletin 747-53-2367, 
dated December 18,1991, certificated in any 
category.

C om pliance: Required as indicated, unless 
accomplished previously.

To prevent structurarfailure in the fuselage 
due to fatigue cracking in certain lap joints, 
accomplish the following:

(a) FTior to the accumulation of 22,000 full 
pressure flight cycles (or, if the external skin 
panel of an affected lap joint has been 
replaced: Prior to the accumulation of 22,000 
full pressure flight cycles since skin 
replacement), or within 1,000 landings after 
the effective date of this AD,-whichever 
occurs later, perform an external surface high 
frequency eddy current (HFEC) inspection of 
the skin around the upper row of fasteners 
in accordance with the Accomplishment 
Instructions of Boeing Service Bulletin 747- 
53-2367, dated December 18,1991; or 
Revision 1, dated January 27,1994.

(b) If no crack is found, repeat the
inspection at intervals not to exceed 3,000 
full pressure flight cycles. , •

(c) If any crack is found, accomplish 
paragraphs (c)(1) and (c)(2) of this AD.

(1) Prior to further flight, perform an open 
hole HFEC inspection to detect cracking in 
the upper row fastener holes between the 
adjacent frames in accordance with the 
Accomplishment Instructions of Boeing 
Service Bulletin 747-53-2367, dated 
December 18,1991; or Revision 1, dated 
January 27,1994- Prior to further flight, 
repair any crack found in accordance with 
the 747 Structural Repair Manual, Chapter 
53-30-03.

(2) Repeat the inspection required by 
paragraph (a) of this AD at intervals not to 
exceed 3,000 full pressure flight cycles.

(d) An alternative method of compliance or 
adjustment of the compliance time that 
provides an acceptable level of safety may be 
used if approved by the Manager, Seattle 
Aircraft Certification Office (ACO), FAA, 
Transport Airplane Directorate. Operators 
shall submit their requests through an 
appropriate FAA Principal Maintenance 
Inspector, who may add comments and then 
send it to the Manager, Seattle ACO.

Note: Information concerning the existence 
of approved alternative methods of

compliance with this AD, if any, may be 
obtained from the Seattle ACO.

(e) Special flight permits may be issued in 
accordance with §§ 21.197 and 21.199 of the 
Federal Aviation Regulations (14 CFR 21.197 
and 21.199) to operate the airplane to a 
location where the requirements of this AD 
can be accomplished.

(f) The inspections shall be done in 
accordance with Boeing Service Bulletin 
747-53-2367, dated December 18,1991; ox 
Boeing Service Bulletin 747-53-2367, 
Revision 1, dated January 27,1994. This 
incorporation by reference was approved by 
the Director of the Federal Register in 
accordance with 5 U.S.C. 552(a) and 1 CFR 
part 51. Copies may be obtained from Boeing 
Commercial Airplane Group, P.O. Box 3707, 
Seattle, Washington 98124-2207. Copies may 
be inspected at the FAA, Transport Airplane 
Directorate, 1601 Lind Avenue, SW., Renton, 
Washington; or at the Office of the Federal 
Register, 800 North Capitol Street, NW., suite 
700, Washington, DC.

(g) This amendment becomes effective on 
July 13,1994.

Issued in Renton, Washington, bn May 31, 
1994. '
Darrell M. Pederson,
Acting M anager, Transport A irplane 
D irectorate, A ircraft C ertification Service.
[FR Doc. 94-13626 Filed 6-10-94; 8:45 am] 
BILLING CODE 4910-13-U

14 CFR Part 39
[D o cke t No. 9 3 -N M -9 0-A D ; Am endm ent 
39 -8933; AD 9 4 -1 2 -0 5 ]

Airworthiness Directives; McDonnell 
Douglas Model DC-10 Series Airplanes 
and Model KC-10A (Military) Airplanes
AGENCY: Federal Aviation 
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a 
new airworthiness directive (AD), 
applicable to all McDonnell Douglas 
Model DC—10 series airplanes and 
Model KC-10A (military) airplanes, that 
requires inspections to detect cracks in 
wing stringer number 41; installation of 
a repair, if necessary; and modification 
of that stringer. This amendment is 
prompted by reports of fatigue cracks in 
outer wing stringer number 41. The 
actions specified by this AD are 
intended to prevent reduced structural 
integrity of the wing.
DATES: Effective July 13,1994.

The incorporation by reference of 
certain publications listed in the 
regulations is approved by the Director 
of the Federal Register as of July 13, 
1994.
ADDRESSES: The service information 
referenced in this AD may be obtained 
from McDonnell Douglas Corporation, 
P.O. Box 1771, Long Beach, California
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90801-1771, Attention: Business Unit 
Manager, Technical Administrative 
Support, Dept. L51, M.C. 2-98. This 
information may be examined at the 
Federal Aviation Administration (FAA), 
Transport Airplane Directorate, Rules 
DOcket, 1601 Lind Avenue SW., Renton, 
Washington; or at the FAA, Transport 
Airplane Directorate,* Los Angeles 
Aircraft Certification Office, 3229 East 
Spring Street, Long Beach, California; or 
at the Office of the Federal Register, 800 
North Capitol Street NW., suite 700, 
Washington, DC.
FOR FURTHER INFORMATION CONTACT: 
Maureen Moreland, Aerospace 
Engineer, Airframe Branch, ANM-120L, 
FAA, Transport Airplane Directorate,
Los Angeles Aircraft Certification 
Office, 3229 East Spring Street, Long 
Beach, California 90806-2425; 
telephone (310) 988-5238; fax (310) 
988-5210.
SUPPLEMENTARY INFORMATION: A 
proposal to amend part 39 of the Federal 
Aviation Regulations to include an 
airworthiness directive (AD) that is 
applicable to all McDonnell Douglas 
Model DG-1Q series airplanes and 
Model KC-10A (military) airplanes was 
published in the Federal Register on 
September 24,1993 (58 FR 49946). That 
action proposed to require inspections 
to detect cracks in wing stringer number 
41; installation of a repair, if necessary; 
and modification of that stringer.

Interested persons have been afforded 
an opportunity to participate in the; 
making of this amendment. Due 
consideration has been given to the 
comments received.

One commenter supports the 
proposed rule.

The Air Transport Association (ATA) 
of America, on behalf of one of its 
members, requests that the FAA include 
a flow diagram in the proposal since its 
provisions are complex. The FAA does 
not concur. The FAA considers that the 
requirements of this AD are presented in 
a reasonably clear manner in the text of 
the final rule. In addition, McDonnell 
Douglas DC-10 Service Bulletin 57-114, 
Revision 1, dated July 26,1993, which 
is referenced in the AD as the 
appropriate source of service 
information, provides corresponding 
guidance for accomplishment of the 
actions required by this AD.

ATA also suggests that, prior to 
issuance of the final rule, the FAA 
should verify that the service bulletin 
will not create problems for operators, 
and that accomplishment- of the service 
bulletin should be verified by an 
operator before the AD is finalized. One 
ATA member experienced difficulty 
accomplishing the permanent repair

specified in the service bulletin because 
parts listed did not fit, drawings were 
erroneous, and fastener grip lengths 
were inadequate for the repair. The FAA 
concurs with the commenter’s request.! 
The FAA has conveyed these concerns 
to the manufacturer, and has verified 
that the initial problems expressed by 
the commenter have been corrected in 
Revision 1 of the service bulletin. Since 
Revision 1 of the service bulletin was 
cited in the proposal as the appropriate 
source of service information, the FAA 
finds that no change to the AD is 
necessary.

One .commenter requests that the FAA 
allow visual inspection methods to be 
used in lieu of the proposed eddy 
current inspection methods. The 
commenter indicates that fastener 
accessibility enables accomplishment of 
a visual inspection and provides an 
equivalent level of crack detection. The 
FAA does not concur. Based on the 
results of crack growth analysis, the 
FAA has determined that a visual 
inspection of the stringer cannot 
provide an acceptable level of crack 
detection. In addition, the FAA based 
the repetitive inspection intérvals on the 
crack growth analysis results based 
upon the minimum crack length 
detectable by eddy current inspection.

Thé commenter also requests that 
credit be given for general visual 
inspections accomplished previously. A 
second commenter supports the 
proposed ride, but requests that the AD 
be revised to state that inspections 
accofnplished within 1,500 landings 
prior to the effective date of the AD are 
acceptable in liëu of the initial 
inspection. The commentera provide no 
justification for these requests. Since the 
FAA has determined that a visual 
inspection of the stringer does not 
provide an acceptable level of crack 
detection, as discussed previously, the 
FAA considers that the requirement for 
eddy current inspections is appropriate 
and credit cannot be extended for 
general visual inspections accomplished 
previously. However, the phrase “unless 
accomplished previously,” which 
appears in the “Compliance” paragraph 
of the final rule, provides credit for 
operators that have accomplished the 
required inspection prior to the effective 
date of this AD in accordance with 
McDonnell Douglas DC-10 Service 
Bulletin 57-114, Revision 1, dated July
26,1993.

One commenter requests that the first 
inspection accomplished to comply 
with this AD be required during the 
airplane’s next heavy maintenance visit 
if a general visual inspection has been 
accomplished prior to the effective date 
of the AD. The FAA does not concur. A

general visual inspection of the stringer 
does not provide an acceptable level of 
crack detection, as discussed 
previously. In developing an 
appropriate initial compliance time for 
this action, the FAA considered the 
safety implications and normal 
maintenance schedules for timely 
accomplishment of the inspection. In 
consideration of these items, the FAA 
has determined that 6,500 total landings 
or 1,500 landings after the effective date 
of the AD, whichever occurs later, 
represents the maximum interval of 
time allowable wherein the inspection 
can reasonably be accomplished and an 
acceptable level of safety can be 
maintained.

The same commenter states that the 
service bulletin cited in the AD specifies 
that one reason for accomplishing the 
actions described in the service bulletin 
is to prevent unscheduled maintenance 
downtime for replacement of a cracked 
stringer; therefore, the commenter 
questions the need for this AD. The 
commenter adds that, to date, stringer 
41 cracking has not impacted its 
maintenance due to the viable 
maintenance program currently in 
place. The commenter states that 
imposing an AD at this time would only 
complicate its maintenance program 
and would contribute little toward 
ensuring that the airplane wing 
structure is operating in good condition.

The FAA does not concur. As 
explained in the preamble of the 
proposal, the FAA has received reports 
of fatigue cracks in outer wing stringer 
number 41 and, in one case, complete 
failure of the stringer. Such fatigue 
cracking presents an unsafe condition in 
airplanes, since it could eventually lead 
to failure of the stringer and reduced 
structural integrity of the wing. The 
FAA has determined that this unsafe 
condition could exist or eventually 
develop on Model DC-10 series 
airplanes and Model KC-10A (military) 
airplanes, and that repetitive 
inspections of the affected area must be 
mandated to ensure that safety is not 
degraded. The appropriate vehicle for 
mandating such action to correct an 
unsafe condition is the airworthiness 
directive.

One commenter requests that the 
proposed compliance time for 
accomplishment of the initial inspection 
specified in paragraph (b)(1) of the 
proposal be changed.from “[pjrior to the 
accumulation of 6,500 total landings, or 
within 1,500 landings after the effective 
date of the AD, whichever occurs later,” 
to “[pjrior to the accumulation of 6,500 
total landings, or within one year after 
the effective date of this AD, whichever 
occurs later.” The commenter operates
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Model DC-10-40 series airplanes of 
non-U.S. registry for training flights for 
cockpit crews. The commenter explains 
that, during one training flight period of 
a few weeks, the number of flight cycles 
accumulated may be more than 1,500 
landings. The commenter adds that the 
proposed inspections and modifications 
require entry into the fuel tanks; 
therefore, the commenter plans to 
accomplish the initial inspections and 
the modifications during regularly 
scheduled maintenance.

The FAA does not concur with the 
commenteras request. Compliance times 
for AD’S are normally based on a 
parameter related to failure of a 
particular component. In this case, 
fatigue cracking in outer wing stringer 
number 41 and subsequent failure of the 
stringer are undoubtedly related to the 
number of landings. The FAA has 
determined, in this case, that there is no 
apparent direct relationship between 
failure o f the stringer and calendar time. 
In light of this, and in consideration of 
the average utilization rate of the 
affected U.S. operators and the practical 
aspects of orderly inspections of the
U.S. fleet during regular maintenance 
periods, the FAA established the 
compliance times specified in this AD. 
The FAA maintains that those 
compliance times are appropriate. 
However, the FAA would consider a 
request for adjustment of the 
compliance time, In accordance with 
the provisions of paragraph (c) of this 
AD, provided that, for example, 
continued operational safety of the 
airplane could be assured until the 
required action is accomplished.

One commenter requests that, in order 
for the AD requirements to align with 
the actions described in the service 
bulletin, accomplishment of the 
preventative modification should be 
considered optional, and that operators 
should be permitted to accomplish 
repetitive inspections at intervals of
4,000 landings in lieu of the 
preventative modification. The FAA 
does not concur. The degree of 
assurance necessary as to the adequacy 
of inspections needed to maintain the 
safety of the aging transport airplane 
fleet, coupled with a better 
understanding of the human factors 
associated with numerous repetitive 
inspections, has caused die FAA to 
place less emphasis on repetitive 
inspections and more emphasis on 
design improvements and material 
replacement. Thus, in lieu of its 
previous position of continual 
inspection, and repair or modification 
on condition If  cracks are found, the 
FAA has decided to require, whenever 
practicable, airplane modifications

necessary to remove the source of the 
particular aging phenomena.

After careful review of the available 
data, including the comments noted 
above, the FAA has determined that air 
safety and the public interest require the 
adoption of the rule with the changes 
previously described. The FAA has 
determined that these changes will 
neither increase the economic burden 
on any operate» nor increase the scope 
of the AD.

There are approximately 426 Model 
DC-10 series airplanes and Model KC- 
10A (military) airplanes of the affected 
design in the worldwide fleet. The FAA 
estimates that 121 Model DC-10-10 and 
-15 series airplanes of U.S. registry will 
be affected by this AD, that it will take 
approximately 13.6 work hours per 
airplane to accomplish the required 
actions, and that the average labor rate 
is $55 per work hour. Required parts for 
Model DC-10—10 and —15 series 
airplanes will cost approximately $566 
per airplane. Based on these figures, the 
total cost impact of the AD on U.S. 
operators of Model DC-10-10 and -1 5  
series airplanes is estimated to be 
$161,414, or $1,334 per airplane.

The FAA estimates that 148 Model 
DC-10-30  and -4 0  series airplanes and 
Model KC-10A (military) airplanes of 
U.S. registry will be affected by this AD, 
that it will take approximately 13.6 
work hours per airplane to accomplish 
the required actions, and that the 
average labor rate is $55 per work hour. 
Required parts for Model DC-10-30 and 
-40  series airplanes and Model KC-10A 
(military) airplanes will cost 
approximately $1,420 per airplane. 
Based on these figures, the total cost 
Impact of the AD on U.S. operators of 
Model DC-10-30 and -4 0  series 
airplanes and Model KC-10A (military) 
airplanes is estimated to be $320,664, or 
$2,168 per airplane.

Based on these figures, the total cost 
impact of the AD on U.S. operators is 
estimated to be $482,278. 'Hie total cost 
impact figure is based on assumptions 
that no operator has yet accomplished 
any of the requirements of this AD 
action, and that no operator would 
accomplish those actions in the future if  
this AD were not adopted.

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various 
levels of government. Therefore, in 
accordance with Executive Order 12612, 
it is determined that this final rule does 
not have sufficient federalism 
implications to warrant the preparation 
o f a Federalism Assessment.

For the reasons discussed above, I 
certify that this action: (1) Is not a 
“significant regulatory action” under 
Executive Order 12866; (2) is not a 
“significant rule” under DOT 
Regulatory Policies and Procedures (44 
F R 11034, February 26,1079); and (3) 
will not have a significant economic 
impact, positive or negative, cm a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. A filial evaluation has 
been prepared for this action and it is 
contained in the Rules Docket. A copy 
of it may be obtained from the Rules 
Docket at the location provided under 
the caption ADDRESSES.

List o f Subjects in 14 CFR Part 39
Air transportation, Aircraft, Aviation 

safety , Incorporation by reference, 
Safety.
Adoption of the Amendment

Accordingly, pursuant to the 
authority delegated to me by the 
Administrator, the Federal Aviation 
Administration amends 14 CFR part 39 
of the Federal Aviation Regulations as 
follows:

PART 39— AIRWORTHINESS 
DIRECTIVES

1. The authority citation for part 39 
continues to read as follows:

Authority: 49U .S.G  App. 1354(a), 1421 
and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89.

§ 39.13 [A m ended}

2. Section 39.13 is amended by 
adding the following new airworthiness 
directive:
94-12-05 McDonnell Douglas: Amendment 

39-8933. Docket 93-NM-90-AD.
A pplicability: All Model DG-10-10, -10F. 

-1 5 , —30, -30F , —40, and -40F  series 
airplanes and Model KG-10A (mintary) 
airplanes; certificated in any category. -

C om pliance: Required as indicated, unless 
accomplished previously.

To {»event reduced structural integrity of 
the wing, accomplish the following:

(a) For Model DG-10-10, -10F, and -15 
series airplanes: Accomplish paragraphs
(a)(1), (a)(2), (a)(3), and (a)(4) of this AD in 
accordance with McDonnell Douglas DC-10 
Service Bulletin 57-114, Revision 1, dated 
July 26,1993.

(1) Prior to the accumulation of 6,500 total 
landings, or within 1,500 landings after the 
effective date of this AD, whichever occurs 
later: Perform, an eddy current surface 
inspection or an eddy current bolt hole 
inspection to detect cracks on stringer 
number 41 on the left- and right-hand wings, 
in accordance with the service bulletin.

(2) If no crack is found, repeat the 
inspection thereafter at intervals not to 
exceed4.000 landings.
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(3) If any crack is found, prior to further 
flight, accomplish paragraph (a)(3)(i),
(aj(3)(ii), or (aX3)(iii) of this AD, as 
applicable.

(i) If any crack is found that extends 
upward from the fastener hole, and if that 
crack is outside the limits specified in 
Condition 2 of the service bulletin, 
accomplish a temporary repair in accordance 
with Condition 2, Phase I o f the service 
bulletin, or a permanent repair in accordance 
with Condition 2. Phase II of the service 
bulletin, if the temporary repair is 
accomplished, prior to the accumulation of 
5,000 landings after accomplishing that 
temporary repair, accomplish the permanent 
repair in accordance with Condition 2, Phase 
II of the service bulletin. After 
accomplishment of the permanent repair, no 
further action is required by this AD.

(ii) If any-crack is found that extends 
downward from the fastener hole, and if that 
crack is outside the limits specified in 
Condition 2 of the service bulletin, 
accomplish the permanent repair in 
accordance with Condition 2, Phase II of the 
service bulletin. After such repair, no further 
action is required by this AD.

fiii) If any crack is found in a fastener hole,' 
and if that crack is within the limits specified 
in Condition 2 of the service bulletin, 
accomplish the preventative modification in 
accordance with Condition 1, Option II of the 
service bulletin. If the crack was detected 
using techniques other than the eddy current 
bolt hole inspection described in the service 
bulletin, prior to accomplishing the 
preventative modification, perform an eddy 
current bolt hole inspection to detect cracks, 
in accordance with the service bulletin, and 
accomplish paragraph (a)(3)(iii)(A),
(a)(3)(iii)(B), or (a)(3)(iii)(C) of this AD, as 
applicable.

(A) If any crack is found that extends 
upward from the fastener hole, and if that 
crack is outside the limits specified in 
Condition 2 of the service bulletin, 
accomplish the requirements of paragraph
(a)(3)(i) of this AD.

(B) If any crack Is found that extends 
downward from the fastener hole, and if that 
crack is outside the limits specified in 
Condition 2 of the service bulletin, 
accomplish the requirements of paragraph 
(a)(3)(») of this AD.

(G) If any crack is found that is within the 
limits specified in Condition 2 of the service 
bulletin, accomplish the preventative 
modification in accordance with Condition 1, 
Option II of the service bulletin. After 
accomplishment of the preventative 
modification, no further action is required by 
thus AD.

(4) Except for airplanes on which the 
preventative modification {Condition 1,
Option II) or the permanent repair (Condition 
2, Phase 11) has been accomplished, prior to 
the accumulation of 6,500 total landings, or 
within 5 years aft«* the effective date of this 
AD, whichever occurs later: Perform an eddy 
current bolt bide inspection to detect cracks 
m the fastener holes in accordance with the 
service bulletin.

Condition 2 of the service bulletin, prior to

further flight, accomplish the preventative 
modification in accordance with Condition 1, 
Option II of the service bulletin. After 
accomplishment of the preventative 
modification, no further action is required by 
this AD.

(ii) If any crack is found that exceeds the 
limits specified in Condition 2 of the service 
bulletin, prior to further flight, accomplish a 
permanent repair in accordance with 
Condition 2, Phase II of the service bulletin. 
After accomplishment of the permanent 
repair, no further action is required by this 
AD.

(b) For Model DC-10-30, -30F, -40 , and 
-40F  series airplanes and Model KC-10A 
(military) airplanes: Accomplish paragraphs
(b)(1), (b)(2), (bX3), and (b)(4) of this AD in 
accordance with McDonnell Douglas DC-IO 
Service Bulletin 57-114, Revision 1, dated 
July 26» 1993.

(1) Prior to the accumulation o f6,500 total 
landings, or within 1,500 landings after the 
effective-date of this AD, whichever occurs 
later: Perform an eddy current surface 
inspection or an eddy current bolt hole 
inspection to detect cracks on stringer 
number 41 on the left- and right-hand wings 
in accordance with the-service bulletin.

(2) If no crack is found, repeat the 
inspection thereafter at intervals not to 
exceed 3,200 landings.

(3) If any crack is found, prior to further 
flight, accomplish paragraph (b)(3)(i),
(b)(3)(n), or (b)(3)(iii) of this AD, as 
applicable.

(i) If any crack is found that extends 
upward from the fastener hole, and if that 
crack is outside the limits specified in 
Condition 2 of the service bulletin, 
accomplish a temporary repair in accordance, 
with Condition 2, Phase I of the service 
bulletin, or a permanent repair in accordance 
with Condition 2, Phase II o f the service 
bulletin. If the temporary repair is 
accomplished, prior to the accumulation of 
5,000 landings after accomplishing that 
temporary repair, accomplish the permanent 
repair in accordance with Condition 2, Phase 
II of the service bulletin. After 
accomplishment of the permanent repair, no 
further action is required by this AD.

(ii) If any crack is found that extends 
downward from the fastener hole, and if that 
crack is outside the Unfits specified in 
Condition 2 of the service bulletin, 
accomplish the permanent repair in 
accordance with Condition 2, Phase II of the 
service bulletin» After such repair, no further 
action is required by this AD.

(iii) If any crack is found in a fastener hole, 
and if that crack is within the limits specified 
in Condition 2 of the service bulletin, 
accomplish the preventative modification in 
accordance with Condition 1 . Option II of the 
service bulletin. If the crack was detected 
using techniques other than the eddy current 
bolt hole inspection described in the service 
bulletin, prior to accomplishing the 
preventative modification, perform an eddy 
current bolt hole inspection to detect cracks, 
in accordance with die service bulletin, and 
accomplish paragraph (b)(3)(iii)(A),
(b)(3)(iii)(B), or (bJ(3)(iii)(C) of this AD, as 
applicable.

(A) If any crack is found that extends 
upward from the fastener hole, and if  that

crack is outside the limits specified in 
Condition 2 of the service bulletin, 
accomplish the requirements of paragraph 
(b)(3)(i) of this AD.

(B) If any crack is found that extends 
downward from the fastener hole, and if that 
crack is outside the limits specified in 
Condition 2 of the service bulletin, 
accomplish the requirements of paragraph 
(b)(3)(ii) of this AD.

(C) If any crack is found that is within the 
limits specified in Condition 2 of the service 
bulletin, accomplish the preventative 
modification in accordance with Condition 1, 
Option II of the service bulletin. After 
accomplishment of the preventative 
modification, no further action is required by 
this AD.

(4) Except for airplanes on which the 
preventative modification (Condition 1, 
Option II) or the permanent repair (Condition 
2, Phase II) has been accomplished, prior to 
the accumulation of 6,500 total landings, or 
within 5 years after the effective date of this 
AD, whichever occurs later: Perform an eddy 
current bolt hole inspection to detect cracks 
in the fastener holes in accordance with the 
service bulletin.

fi) If no crack is found, or if any crack is 
found that is within the limits specified in 
Condition 2 of the service bulletin, prior to 
further flight, accomplish the preventative 
modification in accordance with Condition 1, 
Option B of thé service bulletin. After 
accomplishment of the preventative 
modification, no further action is required by 
this AD.

(ii) If any crack is found that exceeds the 
limits specified in Condition 2 of the service 
bulletin, prior to further flight; accomplish a 
permanent repair m accordance with 
Condition 2» Phase H of the service bulletin. 
After accomplishment of the permanent 
repair, no further action is required by this 
AD.

(c) An alternative method of compliance or 
adjustment of the compliance time that 
provides an acceptable level of safety may be 
used if approved by the Manager, Los 
Angeles Aircraft Certification Office (ACO), 
FAA, Transport Airplane Directorate^ 
Operators shallsubmit their requests through 
an appropriate FAA Principal Maintenance 
Inspector, who may add comments and then 
send it to the Manager, Los Angeles ACO.

Note: Information concerning the existence 
of approved alternative methods of 
compliance with this AD, i f  any, may be 
obtained from the Los Angeles ACO.

Id) Special flight permits may be issued in 
accordance with Federal Aviation 
Régulations (FAR) §21.197 and § 21.199 to 
operate the airplane to a location where the 
requirements of this AD can be 
accomplished.

(e) The inspections, repairs, and 
modification shall be done In accordance 
with McDonnell Douglas DC-10 Service 
Bulletin 57-114, Revision 1, dated July 26, 
1993. This incorporation by reference was 
approved by the Director of the Federal 
Register in accordance with 5 U.S.C. 552(a) 
and 1 ( J R  part 51. Copies may be obtained 
from McDonnell Douglas Corporation, P.O. 
Box 1771, Long Beach, California 90801- 
1771, Attention: Business Unit Manager,
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Technical Administrative Support, Dept.
L51, M.C. 2-98. Copies may be inspected at 
the FA A, Transport Airplane Directorate, 
1601 Lind Avenue, SW., Renton, 
Washington; or at the FAA, Transport 
Airplane Directorate, Los Angeles Aircfaft 
Certification Office, 3229 East Spring Street, 
Long Beach, California; or at the Office of the 
Federal Register, 800 North Capitol Street, 
NW„ suite 700, Washington, DC.

(f) This amendment becomes effective on 
July 13,1994.

Issued in Renton, Washington, on May 31, 
1994.
Darrell M. Pederson,
A cting Manager, Transport A irplane 
D irectorate, A ircraft Certification Service. : 
[FR Doc. 94-13627 Filed 6-10-94; 8:45 am}. 
BILLING CODE 4910-1S-U

14 CFR Part 39
[Docket No. 93-NM-233-AD; Amendment 
39-8929; AD 94-12-02]

Airworthiness Directives; Saab Model 
SAAB SF340A and SAAB 340B Series 
Airplanes

AGENCY: Federal Aviation 
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a 
new airworthiness directive (AD), 
applicable to certain Saab Model SAAB 
SF340A and SAAB 340B series 
airplanes, that requires an inspection of 
the elevator and aileron coves, and 
further inspections and repair, if 
necessary. This amendment is prompted 
by a report of delamination between the 
composite structure and the aluminum 
foil on the elevator cove on a Model 
SAAB SF340B series airplane. The 
actions specified by this AD are 
intended to prevent jamming of the 
aileron or elevator.
DATES: Effective July 13,1994.

The incorporation by reference of 
certain publications listed in thé 
regulations is approved by the Director 
of the Federal Register as of July 13, 
1994.
ADDRESSES: The service information 
referenced in this AD may be obtained 
from Saab Aircraft AB, SAAB Aircraft 
Product Support, S-581.88, Linköping, 
Sweden. This information may be 
examined at the Federal Aviation 
Administration (FAA), Transport 
Airplane Directorate, Rules Docket,
1601 Lind Avenue SW., Renton, 
Washington; or at the Office of the 
Federal Register, 800 North Capitol 
Street NW., suite 700, Washington, DC. 
FOR FURTHER INFORMATION CONTACT: 
Mark Quam, Aerospace Engineer, 
Standardization Branch, ANM—113,

FAA, Transport Airplane Directorate, 
1601 Lind Avenue SW., Renton, 
Washington 98055—4056; telephone 
(206) 227-2145; fax (206) 227-1320. 
SUPPLEMENTARY INFORMATION: A  
proposal tò amend part 39 of the Federal 
Aviation Regulations to include an 
airworthiness directive (AD) that is 
applicable to certain Saab Model SAAB 
SF340A arid SAAB 340B series 
airplanes was published in the Federal 
Register on February 4,1994 (59 FR 
5361). That action proposed to require 
an inspection of the elevator and aileron 
coves to verify the type of antistatic 
protection applied to the Coves. For 
coves that are found without conductive 
paint or expanded aluminum foil, that 
action proposed to require a detailed 
visual inspection and délamination tap 
test to detect aluminum foil 
delamination on the coves; and either a 
temporary repair and repetitive detailed 
visual inspections and delamination tap 
tests of the coves, or a permanent repair 
of the coves. Accomplishment of the 
permanent repair terminates thè 
repetitive detailed visual inspections 
and délamination tap tests.

Interested persons have been afforded 
an opportunity to participate in the 
making of this amendment. No 
comments were submitted in response 
to the proposal or the FAA’s 
determination of the cost to the public. 
The FAA has determined that air safety 
and the public interest require the 
adoption of the rule as proposed.

The FAA estimates that 152 airplanes 
of U.S. registry will be affected by this 
AD, that it will take approximately 20 
work hours per airplane to accomplish 
the inspection, and that the average 
labor rate is $55 per work hour. Based 
on these figures, the total cost impact of 
the AD on U.S. operators is estimated to 
be $167,200, or $1,000 per airplane.

The total cost impact figure discussed 
above is based on assumptions that no 
operator has yet accomplished any of 
the requirements of this AD action, and 
that no operator would accomplish 
those actions in the future if this AD 
were not adopted.

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various 
levels of government. Therefore, in 
accordance with Executive Order 12612, 
it is determined that this final rule does 
not have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment.

For the reasons discussed above, I 
certify that this action: (1) Is not a

“significant regulatory action” under 
Executive Order 12866; (2) is not a 
“significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034, February 26,1979); ahd (3) 
will not have a significant economic 
impact* positive or negative, on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. A final evaluation has 
been prepared for this action and it is 
contained in the Rules Docket. A copy 
of it may be obtained from the Rules 
Docket at the location provided under 
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39
Air transportation, Aircraft, Aviation 

safety, Incorporation by reference, 
Safety.
Adoption of the Amendment

Accordingly, pursuant to the 
authority delegated to me by the 
Administrator, the Federal Aviation 
Administration amends 14 CFR part 39 
of the Federal Aviation Regulations as 
follows:

PART 39—AIRWORTHINESS 
DIRECTIVES

1. The authority citation for part 39 
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421 
and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89.

§ 39.13 [A m ended]

2. Section 39.13 is amended by 
adding thé following new airworthiness 
directive;
94-12-02 SAAB Aircraft AB: Amendment 

39-8929. Docket 93-NM-233-AD.
A pplicability: Model SAAB SF340A series 

airplanes, serial numbers -004 through -159, 
inclusive; and Model SAAB 340B series 
airplanes, serial numbers -160  through -260, 
inclusive; certificated in any category,

C om pliance: Required as indicated, unless 
accomplished previously.

To prevent jamming of the aileron or 
elevator, accomplish the following:

(a) Within 500 hours time-in-service or 90 
days after the effective date of this AD, 
whichever occurs first, perform an inspection 
of the elevator and aileron coves to verify the 
type of antistatic protection applied to the 
coves, in accordance with Saab Service 
Bulletin 340-51-012, dated November 10, 
1993.

(b) If a cove has conductive paint or 
expanded aluminum foil (stretched metal— 
aluminum net), no further action is required 
by this AD for that cove,

(c) If a cove does not have conductive paint 
or expanded aluminum foil (stretched 
metal—aluminum net), prior to further flight, 
perform a detailed visual inspection and 
delamination tap test to detect aluminum foil 
delamination on the elevator or aileron cove.



Federal Register / Vol. 59, No. 112 / Monday, June 13, 1994 / Rules and Regulations 30283

in accordance with the Saab Service Bulletin 
340-51-012, dated November 10,1993.

(1) If no delamination is found, repeat the 
detailed visual inspection and delamination 
tap test thereafter at intervals not to exceéd 
800 hours time-in-service in accordance with 
the service bulletin.

(2) If any delamination is found, prior to 
further flight, accomplish either paragraph
(c)(2)(i) or (c)(2(ii) of this AD.;

(i) Perform a temporary repair of the cove 
in accordance with the service bulletin. 
Thereafter, repeat the detailed visual 
inspection and delamination tap test required 
by paragraph (c) of this AD at intervals not
to exceed 800 hours time-in-service. Or

(ii) Perform a permanent repair of the cove 
in accordance with the service bulletin. 
Accomplishment of this permanent repair 
constitutes terminating action for the 
repetitive inspection required by this AD.

(d) An alternative method of compliance or 
adjustment of the compliance time that : 
provides an acceptable level of safety may be 
used if approved by the Manager, 
Standardization Branch, ANM-113, FAA, 
Transport Airplane Directorate. Operators 
shall submit their requests through an 
appropriate FAA Principal Maintenance.

[ Inspector, who may add comments and then 
send it to the Manager,, Standardization 
Branch, ANM-113.

Note: Information concerning the existence 
of approved alternative methods of 
compliance with this AD, if any, may be 
obtained from the Standardization Branch, 
ANM-113.

(e) Special flight permits may be issued in 
accordance with §§ 21.197 and 21.199 of the 
Federal Aviation Regulations (14 CFR 21.197 
and 21.199) to operate the airplane to a 
location where the requirements of this AD 
can be accomplished.

(f) The inspections and repairs shall be 
done in accordance with Saab Service 
Bulletin.340-51-G12, dated November 10,
1993. This incorporation by reference was 
approved by the Director of the Federal 
Register in accordance with 5 U.S.C. 552(a) 
and 1 CFR part 51. Copies may be obtained 
from Saab Aircraft AB, SAAB Aircraft 
Product Support, S—581.88, Linköping,

| Sweden. Copies may be inspected at the 
FAA, Transport Airplane Directorate, 1601' 
Lind Avenue, SW., Renton, Washington; or at 
the Office of the Federal Register, 800 North 
Capitol Street, NW., suite 700, Washington,
DC.

(g) This amendment becomes effective on 
July 13,1994.

Issued in Renton, Washington, on May 26,
1994.
Darrell M. Pederson,
Acting Manager, Transport A irplane 
Directorate, A ircraft C ertification Service.
[FR Doc. 94-13373 Filed 6-10-94; 8:45 am] 
BILLING CODE 4910-13-0

14 CFR Part 39
[Docket No. 94-NM-63-AD; Amendment 
39-8931; AD 94-10-51]

Airworthiness Directives; Airbus 
Industrie Model A300, A300-600, and 
A310 Series Airplanes
AGENCY: Federal Aviation 
Administration, DOT.
ACTION: Final rule; re q u e s t for 
co m m e n ts .

SUMMARY: This document publishes in 
the Federal Register an amendment 
adopting Airworthiness Directive (AD) 
T94—10—51 that was sent previously to 
all known U.S. owners and operators of 
certain Airbus Model A300, A300-600, 
and A310 series airplanes by individual 
telegrams. This AD requires a detailed 
visual inspection to detect cracks, 
delamination, or discoloration of the 
bus bar of certain aft fixed side cockpit 
windows; and deactivation of the 
window heating system and repetitive 
detailed visual inspections, or 
replacement of the window with a 
modified window, if necessary. This 
amendment is prompted by a report of 
fracture of a fixed cockpit window that 
led to electrical arcing in the bus bar 
area of thé window heating system on 
a Model A300 series airplane. The 
actions specified by this AD are 
intended to prevent decompression of 
the fuselage during flight due to failure 
of a window.
DATES: Effective June 28,1994, to all 
persons except those persons to whom 
it was made immediately effective by 
telegraphic AD T94-10-51, issued May
3,1994, which contained the 
requirements of this amendment.

The incorporation by reference of 
certain publications listed in the 
regulations is approved by the Director 
of the Federal Register as of June 28, 
1994.

Comments for inclusion in the Rules 
Docket must be received on or before 
Augtist 12,1994.
ADDRESSES: Submit comments in 
triplicate to the Federal Aviation 
Administration (FAA), Transport 
Airplane Directorate, ANM-103, 
Attention: Rules Docket No. 94-NM- 
63-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.

The applicable service information 
may be obtained from Airbus Industrie,
1 Rond Point Maurice Bellonte, 31707 
Blagnac Cedex, France. This 
information may be examined at the 
FAA, Transport Airplane Directorate, 
1601 Lind Avenue, SW., Renton, 
Washington; or at the Office of the 
Federal Register, 800 North Capitol 
Street, NW., suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT: Sam 
Grober, Aerospace Engineer, 
Standardization Branch, ANM-113, 
FAA, Transport Airplane Directorate, 
1601 Lind Avenue, SW., Renton, 
Washington 98055-4056; telephone 
(206) 227-1187; fax (206) 227-1320. 
SUPPLEMENTARY INFORMATION: On May 3, 
1994, the FAA issued telegraphic AD 
T94—10—51, which is applicable to 
certain Airbus Industrie Model A300, 
A300—600, and A310 series airplanes. 
That action was prompted by a report of 
fracture of a fixed cockpit window on 
the right-hand aft side of the cockpit of 
a Model A300 series airplane. 
Embrittlement of the fixed cockpit 
window and simultaneous rupture of 
the two main plies of the window have 
been attributed to electrical arcing in the 
bus bar area of the window heating 
system. This condition, if not corrected, 
could result in decompression of the 
fuselage during flight.

Since the subject windows installed 
on Model A300—600 and A310 series 
airplanes are similar in design to those. 
on Model A300 series airplanes, the 
FAA has determined that these 
airplanes are also subject to the 
addressed unsafe condition.

Airbus Industrie has issued All 
Operators Telex (AOT) 56-01, Revision 
1, dated April 29,1994, that describes 
procedures for a detailed visual 
inspection to detect discoloration (black 
or brown burnt spots) of the bus bar of 
certain aft fixed side windows; and 
either deactivation of the window 
heating System coupled with repetitive 
detailed visual inspections, or 
replacement of the window with a 
modified window, if necessary. The 
Direction Générale de 1’Aviation Civile 
(DGAC), which is the airworthiness 
authority for France, classified this AOT 
as mandatory and issued French 
telegraphic airworthiness directive N 
94—104—160(B), dated April 26,1994, in 
order to assure the continued 
airworthiness of these airplanes in 
France.

These airplane models are 
manufactured in France and are type 
certificated for operation in the United 
States under the provisions of § 21.29 of 
the Federal Aviation Regulations (14 
CFR 21.29) and the applicable bilateral 
airworthiness agreement. Pursuant to 
this bilateral airworthiness agreement, 
the DGAC has kept the FAA informed 
of the situation described above. The 
FAA has examined the findings of the 
DGAC, reviewed all available 
information, and determined that AD 
action is necessary for products of this 
type design that are certificated'for 
operation in the United States.
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Since the unsafe condition described 
is likely to exist or develop on other 
airplanes of the same type design 
registered in the United States, the FAA 
issued telegraphic AD T94-10-51 to 
require a detailed visual inspection to 
detect cracks, delamination, or 
discoloration (black or brown burnt 
spots) of the bus bar of certain aft fixed 
side windows; and either deactivation 
of the window heating system and 
repetitive detailed visual inspections, or 
replacement of the window with a 
modified window, if necessary. The 
actions are required to be accomplished 
in accordance with the AOT described 
previously.

Since it was found that immediate 
corrective action was required, notice 
and opportunity for prior public 
comment thereon were impracticable 
and contrary to the public interest, and 
good cause existed to make the AD 
effective immediately by individual 
telegrams issued on May 3,1994, to all 
known U.S. owners and operators of 
certain Airbus Model A300, A300-600, 
and A310 series airplanes. These 
conditions still exist, and the AD is 
hereby published in the Federal 
Register as an amendment to § 39.13 of 
the Federal Aviation Regulations (14 
CFR 39.13} to make it effective as to all 
persons.
Comments Invited

Although this action is in the form of 
a final rule that involves requirements 
affecting flight safety and, thus, was not 
preceded by notice and an opportunity 
for public comment, comments are 
invited on this rule. Interested persons 
are invited to comment on this rule by 
submitting such written data, views, or 
arguments as they may desire. 
Communications shall identify the 
Rules Docket number and be submitted 
in triplicate to the address specified 
under the caption ADDRESSES. All 
communications received on or before 
the closing date for comments will be 
considered, and this rule may be 
amended in light of the comments 
received. Factual information that 
supports the commenter’s ideas and 
suggestions is extremely helpful in 
evaluating the effectiveness of the AD 
action and determining whether 
additional rulemaking adtion would be 
needed.

Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the rule that might suggest a need to 
modify the rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons> A report that

summarizes each FAA-public contact 
concerned with the substance of this AD 
will be filed in the Rules Docket.

Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this notice 
must submit a self-addressed, stamped 
postcard on which the following 
statement is made: "Comments to 
Docket Number 94-NM-63-AD.” The 
postcard will be date stamped and 
returned to the commenter.

The regulations adopted herein will 
not have substantial direct effects on the 
'States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various 
levels of government. Therefore, in 
accordance with Executive Order 12612, 
it is determined that this final rule does 
not have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment.

The FAA has determined that this 
regulation is an emergency regulation 
that must be issued immediately to 
correct an unsafe condition in aircraft, 
and is not a "significant regulatory 
action” under Executive Order 12866. It 
has been determined further that this 
action involves an emergency regulation 
under DOT Regulatory Policies and 
Procedures (44 F R 11034, February 26, 
1979). If it is determined that this 
emergency regulation otherwise would 
be significant under DOT Regulatory 
Policies and Procedures, a final 
regulatory evaluation will be prepared 
and placed in the Rules Docket. A copy 
of it, if filed, may be obtained from the 
Rules Docket at the location provided 
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation 
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the 
authority delegated to me by the . 
Administrator, the Federal Aviation 
Administration amends part 39 of the 
Federal Aviation Regulations (14 CFR 
part 39) as follows:

PART 39—AIRWORTHINESS 
DIRECTIVES

1. The authority citation for part 39 
continues to read as follows:

Authority: 4 9  U.S.C, App. 1 3 5 4 (a ) , 1421  
and 1 4 2 3 ; 4 9  U.S.C. 106(g ); and 14  CFR
1 1 .8 9 .

§39.13 [Amended]
2. Section 39.13 is amended by 

adding the following new airworthiness 
directive:
94-10-51 Airbus Industrie: Amendment 

39-8931. Docket 94-NM-63-AD.
A pplicability: Model A300, A300-600, and 

A310 series airplanes; as, listed in Airbus 
Industrie All Operators Telex (AOT) 56-01, 
Revision 1, dated April 29,1994; certificated 
in any category.

C om pliance: Required as indicated, unless 
accomplished previously.

To prevent decompression of the fuselage 
during flight, accomplish the following:

(a) Within 15 days after the effective date 
of this AD, perform a detailed visual 
inspection to detect cracks, delamination, or 
discoloration (black or brown burnt spots) of 
the bus bar of the aft fixed windows, in 
accordance with Airbus Industrie AOT 56- 
01, Revision 1, dated April 29,1994.

(b) If any crack or delamination is found 
during the inspection required by paragraph 
(a) of this AD, prior to further flight, replace 
the affected window with a modified 
window, in accordance with Airbus Industrie 
AOT 56-01, Revision 1, dated April 29,1994.

(c) If no cracks, delamination, or 
discoloration is found during the inspection 
required by paragraph (a) of this AD, 
accomplish either paragraph (c)(1) or (c)(2) of 
this AD in accordance with Airbus Industrie 
AOT 56-01, Revision 1, dated April 29,1994.

(1) Within 7 days after accomplishing the 
inspection required by paragraph (a) of this 
AD, and thereafter at intervals not to exceed 
7 days, repeat the inspection required by 
paragraph (a) of this AD; or

(2) Prior to further flight, deactivate the 
side window heating system in accordance 
with the AOT.

(d) If any discoloration is found during the 
inspections required by paragraph (a) or (c) 
of this AD, and that discoloration measures 
less than 10mm in diameter, accomplish 
paragraphs (d)(1), (d)(2), and (d)(3) of this AD 
in accordance with Airbus Industrie AOT 
56-01, Revision 1, dated April 29,1994.

(1) Prior to further flight, deactivate the 
side window heating system on the affected 
side, in accordance with the AOT.

(2) 7 days after deactivating the window 
heating system, inspect the affected window 
to detect cracks or delamination formation 
around the discolored area, in accordance 
with the AOT.

(3) If any crack or delamination is found 
during the repeat inspection required by 
paragraph (d)(2) of this AD, prior to further 
flight, replace the window with a modified 
window, in accordance with the AOT.

-(e) If any discoloration is found during the 
inspection required by paragraph (a) or (c) of 
this AD, and that discoloration measures 
10mm or more in diameter, accomplish 
paragraphs (e)(1), (e)(2), and (e)(3) of this AD, 
in accordance with Airbus Industrie AOT 
56-01, Revision 1, dated April 29,1994.

(1) Prior to further flight, deactivate the 
side window heating system on the affected 
side, in accordance with the AOT.

(2) Thereafter, at daily intervals, inspect 
the affected window to detect cracks or 
délamination formation around the
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discoloration area, in accordance with the 
AOT.

(3) If any crack or delamination is found 
during the inspections required by paragraph
(e)(2) of this AD, prior to farther flight, 
replace the window with a modified window 
in accordance with the AOT.

(f) Replacement of the aft fixed side 
window in accordance with Airbus Industrie 
AOT 56-01, Revision 1, dated April 29,1994, 
constitutes terminating action for the 
requirements of this AD.

(g) An alternative method of compliance or 
adjustment of the compliance time that 
provides an acceptable level of safety may be 
used if approved by the Manager, 
Standardization Branch, ANM-113, FAA, 
Transport Airplane Directorate. Operators 
shall submit their requests through an 
appropriate FAA Principal Maintenance 
Inspector, who may add comments and then 
send it to the Manager, Standardization 
Branch, ANM-113.

Note: Information concerning the existence 
of approved alternative methods of 
compliance with this AD, if any, may be 
obtained from the Standardization Branch, 
ANM-113.

(h) Special flight permits may be issued in 
accordance with §§ 21.197 and 21.199 of the 
Federal Aviation Regulations (14 CFR 21.197 
and 21.199) to operate the airplane to a 
location where the requirements of this AD 
can be accomplished.

(i) The inspections, deactivation, and 
replacement, shall be done in accordance 
with Airbus Industrie All Operators Telex 
(AOT) 56-01, Revision 1, dated April 29,
1994. This incorporation by reference was 
approved by the Director of the Federal 
Register in accordance with 5 U.S.C. 552(a) 
and 1 CFR part 51. Copies may be obtained 
from Airbus Industrie, 1 Rond Point Maurice 
Bellonte, 31707 Blagnac Cedex, France.
Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind 
Avenue, SW., Renton, Washington; or at.the 
Office of the Federal Register, 800 North 
Capitol Street, NW., suite 700, Washington, 
DC.

(j) This amendment becomes effective on 
June 28,1994, to allpersons except those 
persons to whom it was made immediately 
effective by telegraphic AD T94-10-51, 
issued May 3,1994, which contained the 
requirements of this amendment.

Issued in Renton, Washington, on May 31, 
1994.
Darrell M. Pederson,
Acting M anager, Transport A irplane 
Directorate, A ircraft C ertification Service.
[FR Doc. 94-13625 Filed 6-10-94; 8:45 am] 
BILLING CODE 4910-13-U

14 CFR Part 39
[Docket No. 93-NM-139-AD; Amendment 
39-8937; AD 94-12-09]

Airworthiness Directives; Boeing 
Model 747 Series Airplanes
AGENCY: Federal Aviation 
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a 
new airworthiness directive (AD), 
applicable to certain Boeing Model 747 
series airplanes, that requires 
inspections to detect fatigue-related skin 
cracks and corrosion of the skin lap 
joints in the fuselage upper lobe, and 
repair, if necessary. This amendment 
also requires modification of certain lap 
joints and inspections of modified lap 
joints. This amendment is prompted by 
a structural review of Model 747 series 
airplanes. The actions specified by this 
AD are intended to prevent rapid 
decompression of the airplane and the 
inability to carry fail-safe loads, due to 
the problems associated with fatigue 
cracking and corrosion.
DATES: Effective July 13,1994.

The incorporation by reference of 
certain publications listed in the 
regulations is approved by the Director 
of the Federal Register as of July 13, 
1994.
ADDRESSES: The service information 
referenced in this AD may be obtained 
from Boeing Commercial Airplane 
Group, P.O. Box 3707, Seattle, 
Washington 98124-2207. This 
information may be examined at the 
Federal Aviation Administration (FAA), 
Transport Airplane Directorate, Rules 
Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of 
the Federal Register, 800 North Capitol 
Street, NW., suite 700, Washington, DC. 
FOR FURTHER INFORMATION CONTACT: 
Steven Fox, Aerospace Engineer, 
Airframe Branch, ANM-120S, FAA, 
Transport Airplane Directorate, Seattle 
Aircraft Certification Office, 1601 Lind 
Avenue, SW., Renton, Washington 
98055-4056; telephone (206) 227-2777; 
fax (206) 227-1181.
SUPPLEMENTARY INFORMATION: A 
proposal to amend part 39 of the Federal 
Aviation Regulations (14 CFR part 39) to 
include an airworthiness directive (AD) 
that is applicable to certain Boeing 
Model 747 series airplanes was 
published in the Federal Register on 
February 24,1994 (59 FR 8875). That 
action proposed to require inspections 
to detect fatigue-related skin cracks and 
corrosion of the skin lap joints in the 
fuselage upper lobe, and repair, if 
necessary. That action also proposed to 
require modification of certain lap joints 
and inspections of modified lap joints.

Interested persons have been afforded 
an opportunity to participate in the 
making of this amendment. Due 
consideration has been given to the 
comments received,

One commenter supports the 
proposal.

One commenter requests that 
proposed inspection requirements be 
revised. This commenter requests that, 
if the visual inspection [proposed in 
paragraph (a)(1) of the AD] reveals any 
evidence of corrosion, operators should 
be allowed to perform a low frequency 
eddy current (LFEC) inspection of the 
entire length of the lap joint to 
determine if  corrosion exceeds 10% of 
the skin thickness. If this LFEC 
inspection is accomplished, the 
commenter also requests that the visual 
inspection repetitive interval specified 
in paragraph (a)(1) be extended from the 
proposed 2,000 landings to 3,000 
landings so that the interval 
corresponds with other major structural 
inspection intervals. The FAA cannot 
concur with this request, since the 
commenter provided neither specific 
inspection instructions nor data to 
justify the effectiveness of the proposed 
procedures. Under the provisions of 
paragraph (i) of the final rule, however, 
operators may apply for the approval of 
an alternative method of compliance 
with the AD, or adjustment of the 
compliance time, if sufficient 
justification is presented to the FAA.

Two commenters request that 
proposed paragraph (a) be clarified with 
regard to the inspections and inspection 
interval required after a lap joint has 
been modified. These commenters 
request that, for lap joints that have 
been modified by either the full or 
partial modification procedures 
described in the referenced Boeing 
service bulletin, operators be allowed a 
period of time during which no 
inspections are required for those lap 
joints. The referenced Boeing service 
bulletin, as well as proposed paragraph 
(f), state that post-modification 
inspections are to start at 10,000 cycles,
7,000 cycles, or 5,000 cycles after 
modification of the skin lap joints, 
depending upon the type of 
modification that has been 
accomplished. However, as worded in 
paragraph (a) of the proposal, the same 
inspections meant to detect cracks and 
corrosion in unmodified skin lap joints 
would be required to be performed on 
modified skin lap joints until the 
inspections specified in proposed 
paragraph (f) begin. The FAA concurs 
that clarification of this requirement is 
necessary. It was not the FAA’s intent 
to require that the initial-type of 
inspections of unmodified lap joints be 
performed on modified lap joints. 
Accordingly, paragraphs (a)(1) and (a)(3) 
have been revised to indicate that the 
inspections of the specified lap joints 
are to continue at repetitive intervals 
only until the lap joints are modified in
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accordance with the requirements of 
paragraph (e).

Several commenters requesLthat the 
compliance time for accomplishing the 
“full” modification on certain lap joints, 
as specified in paragraph (b)(2), be 
extended from the proposed 15 months 
to 18 months. Additionally, these 
commenters request that the compliance 
time for a similar requirement specified 
in paragraph (c)(2) be extended from the 
proposed 30 months to 36 months. The 
commenters state that, by extending 
these compliance times, operators 
would be able to accomplish the 
modification during a scheduled 
maintenance interval (“C” check), and 
thereby eliminate the need to schedule 
special times for the accomplishment of 
this modification, at additional expense. 
The FAA concurs. It was the FAA’s 
intent that the modification be 
performed at a main base during 
regularly scheduled maintenance where 
special equipment and trained 
maintenance personnel will be available 
if necessary. Accordingly, the final rule 
has been revised to specify compliance 
times as requested by the commenters. 
The FAA has determined that this 
extension will not adversely affect 
safety since the affected lap joints will 
be subject to repetitive inspections in 
the interim.

Two commenters request that 
paragraph (e) be revised to extend the 
compliance time for accomplishment of 
the “full” modification of the specified 
skin lap joints from the proposed 1,000 
cycles (for airplanes that have 
accumulated nearly or more than 20,000 
total flight cycles) to 4 years after, the 
effective date of the final rule. These 
commenters consider the proposed 
compliance time to be too short and not 
consistent with compliance times 
provided for similar actions in other 
AD’s pertaining to aging aircraft issues. 
The FAA does not concur. The 1,000 
flight cycle compliance time is 
consistent with the mandatory 
modification of a lap joint that has been 
found to have corrosion or cracking, as 
required by paragraph (b)(2) of this AD. 
Cold bonded lap joints such as these 
have a history of numerous findings of 
fatigue cracks and corrosion. In light of 
this, and the fact that fatigue cracking is 
cycle-related, the FAA has determined 
that modification of these lap joints 
cannot be delayed any further than
1.000 flight cycles, especially on those 
airplanes that already have accumulated
20.000 flight cycles, without 
compromising safety.

One commenter requests that the 
applicability of proposed paragraphs 
(f)(1), (f)(2), and (f)(3) be revised to 
clarify that it is the “lap joint,” rather

than the “airplane,” on which the 
particular modification has been 
accomplished. The FAA concurs and 
has revised wording of the final rule to 
clarify this point.

One commenter requests that all 
references in the rule to “landings” be 
changed to “cycles.” The FAA concurs 
that the reference should be revised.
Tfcte FAA has reviewed the applicable 
service information related to this action 
and finds that the majority of references 
to recommended compliance times are 
stated in “flight cycles.” Although the 
FAA normally uses the terms 
“landings” and “flight cycles” 
interchangeably, the FAA considers that 
it is appropriate in this case to change 
the verbiage of the AD to match that of 
the cited service bulletins. Therefore, in 
this final rule, the FAA has substituted 
the term "flight cycles” for the term 
“landings.”

Another commenter, a non-U.S. 
operator, requests that the proposed rule 
be revised to include a provision 
specifying that pressurization cycles of
2.0 psi or less need not be counted as 
a flight cycle when determining the 
number of flight cycles relative to the 
proposed compliance thresholds. This 
commenter states that a pressurization 
cycle of 2.0 psi or less is a typical 
pressure used during flight training, and 
causes little fatigue damage of the kind 
addressed by this AD action. The FAA 
does not concur. The FAA dobs not 
consider it appropriate to include 
various provisions in an AD applicable 
to a single operator’s unique use of an 
affected airplane. Paragraph (i) of this 
AD provides for the approval of 
alternative methods of compliance to 
address these types of unique 
circumstances. Further, this commenter 
does not compile data for each of its 
airplanes so that an individual 
airplane’s pressurization cycles could be 
determined; instead, it uses a fleet 
average to calculate the equivalent 
number of pressurization cycles. The 
FAA does not consider it appropriate to 
use approximations for determining 
compliance with this AD.

After careful review of the available 
data, including the comments noted 
above, the FAA has determined that air 
safety and the public interest require the 
adoption of the rule with the changes 
previously described. The FAA has 
determined that these changes will 
neither increase the economic burden 
on any operator nor increase the scope 
of the AD.

There are approximately 200 Model 
747 series airplanes of the affected 
design in the worldwide fleet. The FAA 
estimates that 116 airplanes of U.S.

registry will be affected by this 
proposed AD.

Tne required inspections will entail 
100 work hours per airplane per 
inspection, at an average labor rate of 
$55 per work hour. (This figure does not 
include the time necessary for gaining 
access and closing up.) Based on these 
figures, the total cost impact of this 
requirement on U.S. operators is 
estimated to be $638,000, or $5,500 per 
airplane, per inspection.

The required “full” modification will 
entail approximately 96 work hours for 
each 200-inch length of uncracked and 
uncorroded lap joint, at an average labor 
rate of $55 per work hour. (This figure 
does not include the time necessary for 
gaining access and closing up.) There 
are 100 lap joint sections per airplane, 
each with a length of 200 inches. The 
cost of required parts is expected to be 
negligible. Based on these figures, the 
total cost impact of this requirement on 
U.S. operators is estimated to be 
$61,248,000, or $528,000 per airplane.

The initial high frequency edcfy 
current (HFEC) inspection following 
modification will entail approximately 
56 work hours, at an average labor rate 
of $55 per work hour. Based on these 
figures, the total cost impact of this 
requirement AD on U.S. operators is 
estimated to be $357,280, or $3,080 per 
airplane.

Based upon the figures discussed 
above, the total cost impact of this AD 
on U.S. operators is expected to be 
$62,243,280, or $536,580 per airplane. 
This total cost figure includes the 
inspections and modification, for the 
first year of the average five-year 
inspection cycle. Additionally, the total 
cost figure indicated is based on 
assumptions that no operator has yet 
accomplished any of the requirements 
of this AD action, and that no operator 
would accomplish those actions in the 
future if this AD were not adopted.

The FAA recognizes that the 
obligation to maintain aircraft in an 
airworthy condition is vital, but 
sometimes expensive. Because AD’s 
require specific actions to address 
specific unsafe conditions, they appear 
to impose costs that would not 
otherwise be borne by operators. 
However, because of the general 
obligation of operators to maintain 
aircraft in an airworthy condition, this 
appearance is deceptive. Attributing 
those costs solely to the issuance of this 
AD is unrealistic because, in the interest 
of maintaining safe aircraft, most 
prudent operators would accomplish 
the required actions even if they were 
not required to do so by the AD.

A full cost-benefit analysis has not 
been accomplished for this AD. As a
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|' matter of law, in order to be airworthy, 
an aircraft must conform to its type 
design and be in a condition for safe 
operation. The type design is approved 
only after the FAA makes a 
determination that it complies with all 

: applicable airworthiness requirements,
I In adopting and maintaining those 

requirements, the FAA has already 
made the determination that they 

; establish a level of safety that is cost- 
beneficial. When the FAA, as in this 
AD, makes a finding of an unsafe 

: condition, this means that this cost- 
beneficial level of safety is no longer 
being achieved and that the required 
actions are necessary to restore that 
level of safety. Because this level of 
safety has already been determined to be 
cost-beneficial, a full cost-benefit 
analysis for this AD would be redundant 
and unnecessary.

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various 
levels of government. Therefore, in 
accordance with Executive Order 12612, 
it is determined that this final rule does 
not have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment.

For the reasons discussed above, I 
certify that this action (1) is not a 
“significant regulatory action” under 
Executive Order 12866; (2) is not a 

f “significant rule” under DOT 
[ Regulatory Policies and Procedures (44 

FR11034, February 26,1979); and (3) 
will not have a significant economic 
impact, positive or negative, on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. A final evaluation has 

j )̂een prepared for this action and it is 
I contained in the Rules Docket. A copy 

of it may be obtained from the Rules 
Docket at the location provided under 
the caption ADDRESSES.
List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation 
safety, Incorporation by reference.
Safety. .

Adoption of the Amendment
Accordingly, pursuant to the 

authority delegated to me by the 
Administrator, the Federal Aviation 
Administration amends part 39 of the 
Federal Aviation Regulations (14 CFR 
Part 39) as follows:

PART 39—AIRWORTHINESS 
DIRECTIVES

!• The authority citation for part 39 
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421 
and 1423; 49 U.S.G 106(g); and 14 CFR
11.89.

§39.13 [Amended]
2. Section 39.13 is amended by 

adding the following new airworthiness 
directive;
94-12-09 Boeing: Amendment 39-8937.

Docket 93-NM-139-AD.
Applicability: Model 747 series airplanes, 

line positions 001 through 200 inclusive, 
certificated in any category.

Compliance: Required as indicated, unless 
accomplished previously.

To prevent rapid decompression of the 
airplane and the inability, to carry fail-safe 
loads, accomplish the following:

(a) Within 1,000 flight cycles after the 
effective date of this AD, and thereafter at the 
intervals specified in paragraphs (a)(1), (a)(2), 
and (a)(3) of this AD, perform inspections at 
the upper lobe skin panel lap Joints in 
accordance with Boeing Service Bulletin 
747-53-2307, Revision 2, dated October 14, 
1993:

(1) Perform a detailed external visual 
inspection to detect cracks and evidence of 
corrosion (bulging skin between fasteners, 
blistered paint, dished fasteners, popped 
rivet heads, or loose fasteners) in accordance 
with the service bulletin. Repeat that 
inspection thereafter at intervals not to 
exceed 2,000 flight cycles until the 
modification required by paragraph (e) of this 
AD is accomplished.

(2) Perform a high frequency eddy current 
inspection (HFEC) to detect cracks in the skin 
at the upper row of fasteners of the skin 
paneUap joints forward of body station (BS) 
1000 in accordance with the service bulletin. 
Repeat that inspection thereafter at intervals 
not to exceed 4,000 flight cycles until the 
modification required by paragraph (e) of this 
AD is accomplished.

(3) Perform a HFEC inspection to detect 
cracks in the skin at the upper row of fastener 
holes of the skin panel lap joints aft of BS 
1480 to 2360 in accordance with the service 
bulletin. Repeat that inspection thereafter at 
intervals not to exceed 6,000 flight cycles 
until the modification required by paragraph 
(e) of this AD is accomplished.

(b) If any crack is found during any 
inspection required by this AD, or if any 
corrosion is found for which material loss 
exceeds 10 percent of the material thickness, 
accomplish paragraphs (b)(1) and (b)(2) of 
this AD in accordance with Boeing Service 
Bulletin 747-53-2307, Revision 2, dated 
October 14,1993.

(1) Prior to further flight, »pair any crack 
or corrosion found, in accordance with the 
service bulletin.

(2) Within 18 months after accomplishing 
the repair, accomplish the “full” 
modification described in the service bulletin 
for the remainder of any skin panel lap joint 
in which a crack is found, or In which 
corrosion is found that exceeds 10 percent of 
the material thickness.

(c) If no crack is found during any 
inspection required by this AD, but corrosion 
is found for which the material loss does not 
exceed 10 percent of the material thickness:

Accomplish paragraph (c)(1) and (c)(2) of this 
AD for the entire affected skin panel lap joint 
in accordance with Boeing Service Bulletin 
747-53-2307, Revision 2, dated October 14, 
1993.

(1) Within 500 flight cycles after 
accomplishing the inspection during which 
the corrosion was found, and thereafter at 
intervals«** to exceed 500 flight cycles until 
the “full” modification required by 
paragraph (c)(2) of this AD is accomplished: 
Perform a HFEC inspection to detect cracks 
of the corroded skin panel lap joint, in 
accordance with the service bulletin.

(2) Within 36 months after accomplishing 
the inspection during which the corrosion 
was found: Accomplish the “full” 
modification in accordance with the service 
bulletin.

(d) The inspections required by this AD 
shall be performed by removing the paint and 
using an approved chemical stripper; or by 
ensuring that each fastener head is clearly 
visible.

(e) Except as provided in paragraph (g) of 
this AD, prior to the accumulation of 20,000 
total flight cycles, or within the next 1,000 
flight cycles after the effective date of this 
AD, whichever occurs later: Accomplish the 
modification described in the service bulletin 
as a “full” modification of the skin panel lap 
joints at the locations specified in paragraphs
(e) (1) and (e)(2) of this AD. as applicable, in 
accordance with Boeing Service Bulletin 
747-53-2307, Revision 2, dated October 14, 
1993. Accomplishment of this modification 
terminates the repetitive inspection 
requirements of paragraph (a) of this AD.

(1) For airplane line numbers 001 through 
058, inclusive: Modify the skin panel lap 
joints at Stringer 12 (left and right), station 
520 to 1,000; and Stringer 19 (left and right), 
station 520 to 740.

(2) For airplane line numbers 59 through 
200, inclusive: Modify the skin panel lap 
joints at Stringer 12 (left and right), station 
740 to 1,000; and Stringer 19 (left and right), 
station 520 to 740.

(f) Perform an external HFEC inspection to 
detect skin cracks of any modified skin panel 
lap. joints at the times specified in paragraphs
(f) (1), (f)(2), and (f)(3) of this AD, as 
applicable, in accordance with Boeing 
Service Bulletin 747-53-2307, Revision 2, 
dated October 14,1993. Repeat that 
inspection thereafter at intervals not to 
exceed 3,000 flight cycles.

(1) For skin panel lap joints on which the 
“full” modification has been accomplished: 
Within 10,000 flight cycles after 
accomplishment of that modification.

(2) For skin panel lap joints on which the 
“optional” (partial) modification has been 
accomplished: Within 7,000 flight cycles 
after accomplishment of that modification.

(3) For skin panel lap joints having deep 
countersink fasteners located at Section 42 
on which the “full” modification, as 
described in the original issue of the service 
bulletin, has been accomplished: Within
5,000 flight cycles after accomplishment of 
that modification.

(g) In lieu of the “full” modification 
required by paragraph (e) of this AD, the 
“optional” (partial) modification described in 
Boeing Service Bulletin 747-53-2307,
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Revision 2, dated October 14,1993. may be 
accomplished for skin panels that have an 
outer thickness of 0.090 inches or less, and 
that do not have any cracks, corrosion, or an 
existing structural repair on the skin panel 
lap joint. The “optional” (partial) 
modification shall not he accomplished at 
deep countersink fastener locations,

(h) Accomplishment of the requirements of 
this AD terminates the requiremen^tof AD 
90-15-06, amendment 39-0653.

(i) An alternative method of compliance or 
adjustment of the compliance time that 
provides an acceptable level of safety may be 
used if approved hy the Manager, Seattle 
Aircraft Certification Office (AGO), FAA, 
Transport Airplane Directorate. Operators 
shall submit their requests through an 
appropriate FAA Principal Maintenance 
Inspector, who may add comments and then 
send it to the Manager, Seattle ACO.

Note: Information concerning the existence 
of approved alternative methods of 
compliance with this AD, if any, may be - 
obtained from the: Seattle ACO.

(j) Special flight permits may be issued in 
accordance with §§ 21.197 and 21.199 of the 
Federal Aviation Regulations (14 CFR 21.197 
and 21.199) to operate the airplane to a . 
location where the requirements of this AD 
can be accomplished.

(k) The actions shall be done in accordance 
with Boeing Service Bulletin 747-53-2307, 
Revision 2, dated October 14,1993. This 
incorporation by reference was approved by 
the Director of the Federal Register in 
accordance with 5 U.S.C. 552(a) and 1 CFR 
part 51. Copies may be obtained from Boeing 
Commercial Airplane Group, P.O. Box 3707, 
Seattle, Washington 98124-2207. Copies may 
be inspected at die FAA, Transport Airplane 
Directorate, 1601 Lind Avenue, SW., Renton, 
Washington; or at the Office of the Federal 
Register, 800 North Capito) Street, NW., suite 
700, Washingtpn, DC.

(l) This amendment becomes effective on 
July 13,1994.

Issued in Renton, Washington, on June 2, 
1994.
Darrell M. Pederson,
Acting M anager, Transport A irplane 
D irectorate, A ircraft C ertification Service. . 
[FR Doc. 94-13852 Filed 6-10-94; 8:45 am] 
BILUNG CODE 4910-13-P

14 CFR Part 71
[A irsp a ce  Docket No. 94-AWP-9]

Revocation of Class D Airspace; 
Victorville, CA
AGENCY: Federal Aviation 
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action revokes the Class 
D airspace area at Victorville, CA due to 
the closure.of George AFB. An 
operational airport traffic control tower 
is required to retain Class D airspace. 
The airport traffic control tower is 
closed, and, therefore, the FAA is 
revoking this Class D airspace area.

EFFECTIVE DATE: 0901 u.t.c., December 8, 
1994.
FOR FURTHER INFORMATION CONTACT:
Scott Speer, Airspace Specialist, System 
Management Branch, AWP-530, Air 
Traffic Division, Western-Pacific 
Region, Federal Aviation 
Administration, 15000 Aviation 
Boulevard, Lawndale, California 90261, 
telephone (310) 297-0697.
SUPPLEMENTARY INFORMATION:

The Rule
This amendment to part 71 of the 

Federal Aviation Regulations (14 CFR 
part 71) revokes the Class D airspace 
area at Victorville, George AFB, CA. An 
operational airport traffic control tower 
is required to retain Class D airspace. 
The airport traffic control tower is 
closed. Consequently, the FAA is 
revoking this Class D airspace area. 
Because this action is a minor technical 
amendment in which the public would 
not be particularly interested, I find that 
notice and public procedure under
U.S.C. 553(b) are unnecessary.

The coordinates for this airspace 
docket are based on North American 
Datum 83, Class D airspace designations 
are published in paragraph 5000 of FAA 
Order 7400.9A dated June 17,1993, and 
effective September 16,1993, which is 
incorporated by reference fri; 14 CFR 
71.1 (58 FR 36298; July 6,1993). The 
Class D airspace designation listed in 
this document will be published 
subsequently in the Order.

The FAA has determined that this 
regulation only involves an established 
body of technical regulations for which 
frequent and routine amendments are 
necessary to keep them operationally 
current. It, therefore—(1) is not a 
“significant regulatory action” under 
Executive Order 12866; (2) is not a 
“significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034; February 26,1979); and (3) 
does not warrant preparation of a 
regulatory evaluation as the anticipated 
impact is so minimal. Since this is a 
routine matter that will only affect air 
traffic procedures and air navigation, it 
is certified that this rule will not have 
à significant economic impact on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act.
List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference, 
Navigation (air).
Adoption of the Amendment

In consideration of the foregoing, the 
Federal Aviation Administration 
amends 14 CFR part 71 as follows:

PART 71—[AMENDED]

1. The authority citation for part 71 
continues to read as follows:

Authority: 49 U.S.C. app. 1348(a), 1354(a),; 
1510; E.O. 10854, 24 FR 9565, 3 CFR, 1959- 
1963 Comp., p. 389; 49 U.S.C 106(g); 14 CFR 
11.69.

§71.1 [Amended]

2. The incorporation by reference in 
14 CFR 71.1 of the Federal Aviation 
Administration Order 7400.9A, 
Airspace Designations and Reporting 
Points, dated June 17,1993, and 
effective September 16,1993, is 
amended as follows:
Paragraph 5000—G eneral “ : ' '
* .  • ft  ■ ■ Ar ★  ft

AWPCA D Victorville, CA [Removed]
Victorville, George AFB, CA 

(Lat. 34°35'Ó3" N., long. 117°23'03" W.)
ft  ft  f t  f t  ft

Issued in Los Angeles on May 27,1994. . 
Richard R. Lien,
M anager, A ir Traffic Division.
(FR Doc. 94-14289 Filed 6-10M94; 8:45 am] 
BILLING CODE 4910-13-M

14 CFR Part 71

[Airspace Docket No. 94-AWP-12]

Revocation and Modification of Class 
D Airspace; Establishment of Class I  
Airspace; Imperial County, CA and El 
Centro NAF, CA

AGENCY: Federal Aviation 
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action revokes the Class 
D airspace area and establishes a Class , 
E airspace area at Imperial County 
Airport and modifies the El Centro NAF 
Class D airspace area. The airspace at 
Imperial County Airport was 
inadvertently classified as Class D 
airspace. Imperial County Airport does 
not have an airport traffic control tower 
which is required for Class D airspace, 
and, therefore, the FAA is revoking this 
Class D airspace area.
EFFECTIVE DATE: 0901 u .t .c ., December 8, 
1994.
FOR FURTHER INFORMATION CONTACT: 

Scott Speer, Airspace Specialist, System 
Management Brandi, AWP-530, Air 
Traffic Division, Western-Pacific 
Region, Federal Aviation 
Administration, 15000 Aviation 
Boulevard, Lawndale, California 90261, 
telephone (310) 297-0697.
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SUPPLEMENTARY INFORMATION:

The Rule
This amendment to part 71 of the 

Federal Aviation Regulations (14 CFR 
part 71) revokes the Class D airspace 
area and establishes Class E airspace at 
Imperial County Airport, CA. The El 
Centro NAF, CA, Class D airspace area 
description is modified to reflect this 
change. An operational airport traffic 
control tower is required to retain Class 
D airspace. Imperial County Airport 
does not have an airport traffic control 
tower. Consequently, the FAA is 
revoking this Class D airspace area. 
Because this action is a minor technical 
amendment in which the public would 
not be particularly interested, I find that 
notice and public procedure under 
U.S.C. 553(b) are unnecessary.

The coordinates for this airspace 
docket are based on North American 
Datum 83: Class D and Class E airspace 
designations are published in 
Paragraphs 5000 and 6002, respectively, 
of FAA Order 7400.9A dated June 17, 
1993, and effective September 16,,1993, 
which is incorporated by reference in 14 
CFR 71.1 (58 FR 36298; July 6,1993). 
The Class D and Class E airspace 
designations listed in this document 
will be published subsequently in the 
Order.

The FAA has determined that this 
regulation only involves an established 
body of technical regulations for which 
frequent and routine amendments are 
necessary to keep them operationally 
current. It, therefore—(1) Is not a 
“significant regulatory action” under 
Executive Order 12866; (2) is  not a 
“significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034; February 26,1979); and (3) 
does not warrant preparation of a 
regulatory evaluation as the anticipated 
impact is so minimal. Since this is a 
routine matter that will only affect air 
traffic procedures and air navigation, it 
is certified that this rule will not have 
a significant economic impact on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act.

List of Subjects in 14 CFR Part 71
Airspace, Incorporation by reference, 

Navigation (air).

Adoption of the Amendment
In consideration of the foregoing, the 

Federal Aviation Administration 
amends 14 CFR part 71 as follows:

PART 71—[AMENDED]

1. The authority citation for part 71 
continues to read as follows:

Authority: 49 U.S.C. app. 1348(a), 1354(a), 
1510; E .0 .10854, 24 FR9565, 3 CFR, 1959- 
1963 Comp., p. 389; 49 U.S.C. 106(g); 14 CFR 
11.69.

§71.1 [Amended]

2. The incorporation by reference in 
14 CFR 71.1 of the Federal Aviation 
Administration Order 7400.9A,
Airspace Designations and Reporting 
Points, dated June 17,1993, and 
effective September 16,1993, is 
amended as follows:
Paragraph 5000—General 
* * * * *

AWP CA D Imperial County, CA [Removed] 
Imperial County, CA 

(Lat. 32°50'03" N., long. 115°34'43" W.) 
* * * * *

AWP CA D El Centro NAF, CA [Revised]
El Centro NAF, CA

(lat. 32°49'45" N., long, 115°40'18"W.)
That airspace extending upward from the 

surface to and including 2,500 feet MSL 
within a 4.3-mile radius of El Centre/NAF, 
excluding that airspace east of long. 
115°37'18" W. This Class D airspace is 
effective during the specific dates and times 
established in advance by a Notice to 
Airmen. The effective date and time will 
thereafter be continuously published in the 
Airport/Facility Directory.
* * * * . *

Paragraph 6002—Class E airspace areas 
designated as a surface area fo r  an 
airport

* * * * *

AWP CA E Imperial County, CA [New] 
Imperial County, CA 

(lat. 32°50'03" N., long 115°34'43" W.)
That airspace extending upward from the 

surface within a 4-mile radius of the Imperial 
County Airport. This Class E airspace is 
effective during the specific dates and times 
established in advance by a Notice to 
Airmen. The effective date and time will 
thereafter be continuously published in the 
Airport/Facility Director 
* * * * *

Issued in Los Angeles on May 31,1994. 
Richard R. Lien,
M anager, A ir Traffic Division, W estern-Pacific 
Region.
[FR Doc. 94-14290 Filed 6-10-94; 8:45 am] 
BILLING CODE 4910-13-M

DEPARTMENT OF THE TREASURY 

Customs Service

19 CFR Parts 10,101,111,123,128, 
141,143,145,148,159
P\D. 94-51]
RIN 1515-AB 53

Express Consignments; Formal and 
Informal Entries of Merchandise; 
Administrative Exemptions
AGENCY: U.S. Customs Service, 
Department of the Treasury.
ACTION: In te r im  re g u la tio n s ; s o lic ita tio n  
o f co m m e n ts .

SUMMARY: The amendments contained 
in this document are being published as 
interim-regulations to implement certain 
statutory amendments to the Customs 
laws regarding administrative 
exemptions. These statutory 
amendments are contained in the 
Customs modernization provisions of 
the North American Free Trade 
Agreement Implementation Act. Also, 
the interim regulations clarify the 
procedures for shipments brought into 
the United States by express 
consignment operators or carriers and 
make clear that all shipments carried 
into the United States by express 
consignment operators or carriers are 
required to be entered, unless 
specifically exempt from entry. These 
interim regulations also implement the 
Customs modernization provisions in 
the North American Free Trade 
Agreement Implementation Act 
exempting from entry certain 
merchandise (undeliverable shipments, 
railway freight locomotives and cars, 
and instruments of international traffic). 
DATES: Interim rule effective July 28, 
1994; comments must be received on or 
before July 13,1994.
ADDRESSES: Written comments 
(preferably in triplicate) must be 
submitted to U.S. Customs Service, 
ATTN: Regulations Branch, Franklin 
Court, 1301 Constitution Avenue, NW., 
Washington, DC 20229, and may Tie 
inspected at the Regulations Branch,
1099 14th Street, NW., suite 4000, 
Washington, DC.
FOR FURTHER INFORMATION CONTACT: 
William G. Rosoff, Office of Regulations 
and Rulings, (202—482-7040).
SUPPLEMENTARY INFORMATION: 

Background
On December 8,1993, the President 

signed into law Public Law 103-182, the 
North American Free Trade Agreement 
Implementation Act (107 Stat. 2057).. 
Title VI of this Act, popularly known as
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the Customs Modernization Act (the 
Act) amended certain Customs laws. 
Section 651 of the Act amended section 
321, Tariff Act of 1930, as amended (19 
U.S.C. 1321).

Before its amendment by the Act, 
section 321 authorized administrative 
exemptions from duty and taxes on 
articles such as gifts and personal and 
household goods, and in certain other 
situations. Specifically, section 321 
authorized the Secretary of the 
Treasury, in order to avoid expense and 
inconvenience to the Government 
disproportionate to the amount of 
revenue that would otherwise be 
collected, to disregard a difference of 
less than $10 between the duty actually 
due on an entry and the estimated 
duties deposited. On the same basis, 
section 321 authorized the Secretary to 
admit free of duty and tax any article 
the value of which was less than $50 in 
the case of bona fide gifts ($100 if the 
gift was from certain island possessions) 
sent from persons in foreign countries to 
persons in the United States. Section 
321 authorized the Secretary to admit 
free of duty and tax any article the value 
of which was less than $25 in the case 
of personal or household articles 
accompanying the traveler. In all other 
cases (j.e., if not a bona fide gift sent 
from a person in a foreign country to a 
person in the United States or a 
personal or household article 
accompanying a traveler), the Secretary 
was authorized to admit free of duty and 
tax any article the value of which was 
less than $5.

In the last three cases (i.e., bona fide 
gifts, personal or household articles, and 
all other cases), the exemptions were 
subject to the condition that the 
aggregate fair retail value in the country 
of shipment of articles imported by one 
person on one day could not exceed the 
authorized amount. Also, the 
exemptions in these cases were not to be 
granted in any case in which 
merchandise covered by a single order 
or contract waS forwarded in. separate 
lots to secure the benefit of the 
provision.

The Secretary was authorized to 
prescribe regulations to implement 
these provisions. Section 321 
specifically authorized the Secretary to 
diminish any of the dollar amounts 
referred to above..

Section 651 of the Act increased the 
dollar amounts described and, instead 
of setting maximum dollar amounts 
below which the Secretary was 
authorized to make the exemptions 
applicable, authorized the Secretary to 
make the exemptions applicable to an 
amount to be specified in regulations, 
but not less than a stated amount. That

is, the amended section 321 now 
provides minimum dollar amounts for 
the exemptions. •

In the case of the difference between 
duty actually due on an entry and the 
estimated duties deposited, die dollar 
amount was increased to a minimum of 
$20. Also, this provision was changed to 
authorize Customs to apply the 
exemption to the total of duties, fees, 
and taxes, instead of only duties and 
taxes, as had been the case. In the case 
of bona fide gifts, personal or household 
articles, and all other cases, the dollar 
amounts were respectively increased to 
$100 ($200, if the gift is from one of the 
named island possessions), $200, and 
$200, respectively.

Section 651 removed from § 321 the 
specific authorization to, by regulation, 
diminish any of the dollar amounts 
specified in the provision. Section 651 
retained the specific authorization in 
section 321 for regulations to prescribe 
exceptions to any exemption whenever 
the Secretary finds such action is 
consistent with the purpose of the 
provisions or is necessary to protect the 
revenue or to prevent unlawful 
importations.

The provision in the Customs 
Regulations containing the 
authorization to disregard a difference 
of less than $10 between the duty 
actually due on an entry and the 
estimated duties deposited is found in 
19 CFR 159.6. The provisions in the 
Customs Regulations pertaining to the 
administrative exemption for bona fide 
gifts are found in 19 CFR 10.152 and 
145.32 and the provision for personal or 
household articles is found in 19 CFR 
148.51 (see also §§ 148.12,148.64). The 
provisions in the Customs Regulations 
pertaining to the $5 administrative 
exemption for all other articles are 
found in 19 CFR 10.151 and 145.31. 
Conditions for the exemptions provided 
for in 19 CFR 10.151 and 10.152 are 
currently found in 19 CFR 10.153.

Provisions pertaining to the 
administrative exemptions under 
section 321 are also found in part 128 
of the Customs Regulations, which 
relates to express consignments. Section 
128.24(d) of that part refers to low value 
shipments (j'.e., shipments valued at $5 
or less) and provides that such 
shipments must be segregated from 
shipments valued at more than $5 when 
the special informal entry procedures 
provided for in part 128 are used. This 
provision was intended to cover articles 
which could be administratively 
exempted from duties and taxes under 
section 321(a)(2)(C) (see T.D. 89-53, -
published in the Federal Register on 
May 8,1989 (54 FR 19561)).

These interim regulations conform the 
Customs Regulations to the changes 
made to section 321 by section 651 of 
the Act. In addition, the interim 
regulations clarify entry procedures 
applicable to merchandise subject to 
section 321. The dollar amounts 
currently provided for in 19 CFR 10.151 
through 10.153,145.31,145.32,148.12, 
148.51,148,64 and 159.6 are changed to 
the minimums provided for in the 
amended section 321.

The interim regulations amend part 
143 to clarify the procedures for entries 
of shipments qualifying for the 
administrative exemptions in section 
321(a)(2). Shipments covered in section 
321(a)(2) are included in the 
merchandise which may be entered 
under the procedures provided for by 
regulation under 19 U.S.C. 1498. That 
pro vision authorizes the Secretary of the 
Treasury to prescribe rules and 
regulations for the declaration and entry 
of the merchandise described in the 
section. Entries which may be provided 
for by regulation under section 1498 are 
distinguished from entries which are 
required to be filed under 19 U.S.C. 
1484 (i.e., formal entries). As authorized 
by section 1498, these amendments 
provide that the person who may make 
entry of shipments covered by section 
321(a)(2) is the owner, purchaser, or 
consignee of the merchandise or, when 
appropriately designated by one of these 
persons, a Customs broker licensed 
under 19 U.S.C. 1641. Under the same 
authority, an amendment to part 143 
makes it clear that the person who may 
make entry of other merchandise (i.e., 
merchandise not qualifying for the 
administrative exemptions in section 
321(a)(2)) which qualifies for informal 
entry is the owner or purchaser of the 
merchandise or, when appropriately 
designated by the owner, purchaser, or 
consignee of the merchandise, a 
Customs broker licensed under 19 
U.S.C. 1641.

A corresponding amendment to part 
111, concerning Customs brokers, is 
added to the list of transactions for 
which a broker’s license is not required. 
The new provision provides that a 
person entering merchandise qualifying 
for and entered under the informal entry 
procedures authorized by 19 U.S.C. 
1498 is not required to be licensed as a 
broker unless required to be so licensed 
by regulations issued under the 
authority of section 1498. A reference to 
the provision included in part 143 is 
included in the new provision.

Also under the authority of 19 U.S.C. 
1498, amendments are made to part 143 
to clearly provide the procedures for 
entries of the merchandise covered in 
section 321(a)(2). Shipments of such
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merchandise may be entered by 
presenting the bill of lading (or a 
manifest listing each bill of lading) or 
other document used to file or support 
entry. Manifest information is required 
consisting of the country of origin of the 
merchandise, shipper name, address 
and country, ultimate consignee name 
and address, specific description of the 
merchandise, quantity, and value. Cross 
references are provided to section 
§§ 148.12 and 148.62 to make it clear 
that entry by oral declaration continues 
to be allowed.

No amendment to the regulations is 
being promulgated at this time to 
implement the new subsection (a)(3) of 
section 321, added by section 651 of the 
Act. This provision allows Customs to 
waive the collection of duties, fees, and 
taxes due on entered merchandise when 
such duties, fees, or taxes are less than 
$20, in order to avoid expense and 
inconvenience to the Government 
disproportionate to the amount of 
revenue that would otherwise be 
collected. Regulations implementing 
this provision are being delayed 
pending an analysis of the expense and 
inconvenience to the Government in 
view of the revenue involved.

Section 159.6, authorizing Customs to 
disregard a difference of less than $10 
(now $20 under the amended section 
321(a)(1)) between duties deposited and 
duties actually due on an entry, is 
amended to authorize Customs to apply 
the exemption to the total of duties, 
fees, and taxes, as provided for in 
section 321(a)(1), as amended by section 
651 of the Act.

Customs also is making amendments 
to the Customs Regulations in part 128 
relating to express consignments. These 
amendments are intended to make it 
clear that all shipments carried into the 
United States by express consignment 
operators and carriers are required to be 
entered, unless specifically exempt from 
entry.

Basically, a 3-tier approach applies to 
such shipments. That is, shipments 
valued in excess of $1250 are required 
to be formally entered, as provided for 
under 19 U.S.C. 1484 in parts 141,142, 
and 143 (except subpart C) of the 
Customs Regulations. Shipments valued 
between $200 and $1250 may be entered 
under the informal entry procedures, as 
provided for under 19 U.S.C. 1498 
(unless the shipments consist of 
merchandise which may not be entered 
under those procedures). These 
procedures consist of the filing of a 
Customs Form 3461, either modified to 
cover all importations under the special 
procedures for express consignment 
operator or carrier importations or all 
such importations on a daily or flight

basis, and the advance filing of the 
manifest information provided for in 19 
CFR 128.21. This information consists 
of the country of origin, shipper name, 
address and country, ultimate consignee 
name and address, specific description 
of the merchandise and the tariff 
classification of the merchandise, 
quantity, shipping weight, and value.
An entry summary (Customs Form 
7501) and estimated duties are required 
to be filed with Customs within 10 days 
of release of these shipments.

The third tier is for shipments valued 
at $200 or less. These shipments also 
may be entered under the informal entry 
procedures, as provided for under 19 
U.S.C. 1498 (unless the shipments 
consist of merchandise which may not 
be entered under those procedures). The 
procedures for these shipments are the 
same as those for the second-tier 
shipments (valued between $200 and 
$1250), except that the tariff 
classification of the merchandise is not 
required for the shipments and no entry 
summary or estimated duties is required 
to be filed.

An amendment to 19 CFR 101.1, 
adding a definition of “shipment”, 
makes it clear that the monetary 
exemption for third-tier shipments is 
based on the bill of lading or other 
evidence used to file or support entry, 
or oral declaration when applicable. For 
example, if the document used to file or 
support entry is an individual bill of 
lading to the ultimate consignee in the 
United States, the monetary limitation is 
applied on the basis of the value of the 
shipment on the individual bill of 
lading. This is so whether the document 
used to file or support entry is itself the 
bill of lading or an advance manifest, as 
described in 19 CFR 128.21, listing each 
of the individual bills of lading. On the 
other hand, if the document used to file 
or support entry is a master bill of 
lading (as opposed to each individual 
bill of lading), the monetary limitation 
is applied on the basis of the total value 
of the shipments on the master bill of 
lading. The same is true of the 
application of the monetary limitation 
in section 321(a)(2) for other 
importations (i.e., those not involving 
an express consignment entity). This is 
so because the definition of “shipment” 
is for general purposes in chapter I of 
title 19 of the CFR, unless the context 
of the term requires a different meaning 
(see 19 CFR 101.1).

As is true generally under these 
amendments, the person who may make 
entry for the shipments valued between 
$200 and $1250 which may be entered 
under the informal entry procedures is 
the owner or purchaser of the shipment 
or, when appropriately designated by

the owner, purchaser, or consignee of 
the shipment, a Customs broker licensed 
under 19 U.S.C. 1641. The person who 
may make entry for the shipments 
valued $200 or less which may be 
entered under the informal entry 
procedures is the owner, purchaser, or 
consignee or, when appropriately 
designated by one of these persons, a 
Customs broker licensed under 19 
U.S.C. 1641. As discussed above, the 
authority for this distinction is that 
these entries are made under 19 U.S.C. 
1498 and the Secretary of the Treasury 
is specifically authorized to prescribe 
rules and regulations for the declaration 
and entry of such shipments.

Amendments are also made to part 
141. Section 141.4 is amended to clarify 
that shipments subject to the 
administrative exemptions under 
§ 321(a)(2) must be entered under 
special informal entry procedures for 
lower value shipments. Only 
merchandise specifically exempt from 
entry (i.e., so-called intangibles, under 
General Note 13 (formerly General Note 
4), HTSUS, and certain vessels) is 
exempt from all forms of entry. Also, a 
conforming amendment to the citation 
of the General Note in § 141.4 is 
necessary because of the redesignation 
of the General Note (i.e., General Note 
4, HTSUS, the predecessor to General 
Note 13, was redesignated as General 
Note 13; see Presidential Proclamation 
6641, December 15,1993, published in 
the Federal Register on December 20, 
1993 (58 FR 67032, 66867)).
Undeliverable Shipments

The North American Free Trade 
Agreement Implementation Act 
amended General Note 4 (now General 
Note 13) by adding other articles which 
are exempt from entry (section 681 of 
Pub. L. 103—182). The newly added 
articles are articles which are returned 
as undeliverable to the United States 
within 45 days of their departure from 
the United States. The articles may not 
have left the custody of either the carrier 
or foreign customs service during that 
time. The departure from the United 
States of articles for which the 
exemption is granted may not be treated 
as satisfying any requirement for 
exportation in order to receive a benefit 
from, or meet an obligation to, the 
United States.

The amendment to § 141.4 
implements this provision. The 
amendment requires the person 
claiming the exemption to certify that 
the merchandise complies with the 
provision. In addition, the amendment 
requires the person claiming the 
exemption to provide, upon request by
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Customs, any evidence necessary to 
support the claim.
Other Exemptions From Entry

Section 681 of the Act also added a 
provision to the tariff schedule 
exempting from entry and release 
requirements railway locomotives 
(provided for in headings 8601 and 
8602, HTSUS) and railway freight cars 
(provided for in heading 8606, HTSUS) 
on which no duty is owed (Additional 
U.S. Note 1, Chapter 86, HTSUS). Also, 
section 681 of the Act provided for the 
addition of a Note to Chapter 99,
HTSUS, under which certain Canadian 
railway freight cars provided duty-free 
treatment in subheadings 9905.86.05 
and 9905.86.10, HTSUS, are exempt 
from entry and release requirements.
The railway freight cars provided for in 
subheading 9905.86.05, HTSUS, are 
those produced before July 1,1991, or 
if entered after July 1,1994, produced 
not less than 3 years before the date of 
importation, and provided for in 
heading 8606, HTSUS. The railway 
freight cars provided for in subheading
9905.86.10, HTSUS, are those imported 
for temporary use in transportation in 
the United States and certified by the 
importer to be exported within 1 year 
from the date of importation and 
provided for in heading 8606, HTSUS.
In the case of both Notes (to be added 
to chapter 86 and 99, HTSUS), the 
Secretary of the Treasury is authorized 
by regulation to establish appropriate 
reporting requirements and to require 
that a bond be posted to ensure 
compliance.

The amendment to § 141.4 
implements these provisions. In the case 
of railway locomotives and freight cars 
which are exempt from entry on the 
basis that no duty is owed on them and 
they are classified in headings 8601, 
8602, or 8606, HTSUS (i.e., without 
reference to subheading 9905.86.05 or
9905.86.10, HTSUS), no special 
evidentiary requirement is imposed 
because duty-free treatment is not 
conditioned on any special condition 
(other than duty-free status because of 
origin).

In the case of railway freight cars 
which are exempt from entry by virtue 
of subheading 9905.86.05 or 9905.86.10, 
HTSUS, because there are conditions 
other than the absence of duty being 
owed on the freight cars, the 
amendment contains special evidentiary 
requirements. The requirements, 
concerning the time of production of the 
freight car and the duration of the stay 
in the United States of the freight car, 
shall be met by a certification 
(documentary or electronic), subject to 
Customs verification. In the case of the

requirement to export the freight car 
within 1 year from the date of 
importation, in subheading 9905.86.10, 
HTSUS, the amendment specifically 
provides that a freight car admitted into 
the United States under this provision 
which is not exported within the 1 year 
period becomes subject to entry and the 
payment of any applicable duties.

As authorized by the statutory 
provision, the amendment provides that 
locomotives and freight cars described 
in Additional U.S. Note 1 of Chapter 86, 
HTSUS, and freight cars described in 
subheading 9905.86.05 or 9905.86.10, 
HTSUS, may be released only after the 
importer has filed a bond on Customs 
Form 301, containing either the basic 
importation and entry conditions (19 
CFR 113.62) or the international carrier 
bond conditions (19 CFR 113.64). 
Amendments to 19 CFR 123.12 are 
added concerning the entry of foreign 
locomotives and equipment in 
international traffic, to add references to 
the provisions implementing these 
provisions.
Instruments of International Traffic

Section 681 of the Act added a 
provision to the tariff schedule 
exempting from formal entry procedures 
instruments of international traffic, such 
as containers, lift vans, rail cars and 
locomotives, truck cabs and trailers, etc. 
The provision also provided for the 
periodic reporting and payment of fees 
associated with the importation of such 
instruments of international traffic.

The exemption from entry for 
instruments of international traffic is 
already provided for in the Customs 
Regulations (see 19 CFR 10.41a). There 
are no fees associated with the 
importation of instruments of 
international traffic. Therefore, no 
substantive amendment to the Customs 
Regulations is necessary to implement 
this provision. However, to alert the 
public to the exemption from entry for 
instruments of international traffic, a 
provision is added referring to this 
exemption from entry and 19 CFR 
10.41a in the list of exceptions from the 
general rule in § 141.4.

Accordingly, Customs is promulgating 
on an interim basis amendments as 
described above and set forth below.
Delayed Effective Date and Public 
Comment Requirements

The agency intends that these interim 
regulations become effective on the 45th 
day following the date of publication,
i.e., 15 days after the close of the 
comment period. The agency believes it 
has good cause under 5 U.S.C. 553(d) (1) 
and (3) of the Administrative Procedure 
Act (APA) (5 U.S.C. 553) to promulgate

interim regulations because the 
regulations provide an immediate 
benefit to both the Government and the 
public by increasing exemptions which 
already exist. These interim regulations 
are intended to implement 
Congressional intent embodied in 19 
U.S.C. 1321, as amended, that these 
exemptions, when granted, should exist 
at statutory minimums.

Furthermore, existing rights and 
obligations are not otherwise changed. 
The agency believes the public wants 
these new statutory minimums to 
become effective as soon as possible as 
the public should benefit from the 
efficiencies and savings resulting 
therefrom. In addition, the agency does 
not believe the public needs time to 
conform its conduct so as to avoid 
violation of these regulations. The due 
and timely execution of the agency's 
responsibilities would be unnecessarily 
impeded by a time consuming notice 
and comment period. The agency 
believes such delay is unnecessary 
because it does not expect the public to 
object to the regulations being 
promulgated as they merely provide the 
relief that Congress intended.

Even though, based on the discussion 
set forth above, Customs believes the 
amendments in this document may be 
promulgated on an interim basis and 
could be effective immediately, Customs 
is providing a 45-day delayed effective 
date, with a 30 day comment period 
preceding that effective date. This 
represents a practical compromise 
between the need for temporal urgency 
and the desirability of public 
participation in the rulemaking process.

In the spirit of the APA, the agency is 
soliciting public comment regarding its 
decision to promulgate these interim 
regulations and in delaying their 
effective date only for that period of 
time necessary to review any relevant 
comments regarding that decision. 
Unless the comments show that there 
exists good cause for not making the 
regulations effective on an interim basis, 
the regulations will become effective on 
an interim basis on the 45th day 
following the date of publication.
Comments

Consequently, the agency hereby 
solicits comments on both the substance 
of these regulations and their intended 
effective date. The comments should 
clearly state whether they address the 
substance of the interim rule or the 
agency’s determination to make the rule 
effective on an interim basis. If, based 
on the comments, good cause is shown 
that the regulations should not become 
effective on an interim basis, a 
document will be issued withdrawing
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the interim regulations before their 
effective date. If no such good cause is 
shown, the interim regulations will go 
into effect. The agency will then be able 
to gain experience with the interim 
regulation, fully consider substantive 
comments, and decide whether the 
interim regulation needs amendment 
before its promulgation as a final rule.

Consideration will be given to any 
written comments (preferably in 
triplicate) that are timely submitted to 
Customs. All such comments received 
from the public pursuant to this notice 
of rulemaking will be available for 
public inspection in accordance with 
the Freedom of Information Act (5 
U.S.C. 552), § 1.4, Treasury Department 
Regulations (31 CFR 1.4), and 
§ 103.11(b), Customs Regulations (19 
CFR 103.11(b)), during regular business 
days between the hours of 9:00 a.m. and 
4:30 p.m. at the Regulations Branch,
1099 14th Street, NW., suite 4000, 
Washington, DC.
Regulatory Flexibility Act and 
Executive Order 12066

Since this document is not subject to 
the notice and public procedure 
requirements of 5 U.S.C. 553, it is not 
subject to the provisions of the 
Regulatory Flexibility Act (5 U.S.C. 601 
et seq.). This document is not a 
“significant regulatory action” under 
E.0 12866.
Paperwork Reduction Act

The collections of information 
contained in this interim rulemaking 
were previously approved by the Office 
of Management and Budget (OMB) in 
accordance with the Paperwork 
Reduction Act of 1980 under control 
numbers 1515-0069 (§§ 126.21,128.23, 
128.24) and 1515-0065 (§§141.4,
143.23).

Drafting Information

The principal author of this document 
was Russell Berger, Regulations Branch, 
U.S. Customs Service. However, 
personnel from other offices 
participated in its development.
List of Subjects

19 CFR Part 10

Alterations, Bonds, Customs duties 
and inspection, Exports, Foreign 
relations, Imports, Preference programs, 
Repairs, Reporting and recordkeeping 
requirements. Trade agreements.
19 CFR Part 101

Customs duties and inspection. 
Exports, Imports, Organization and 
functions (Government agencies).

19 CFR Part 111
Administrative practice and 

procedure, Brokers, Customs duties and 
inspection, Imports.
19 CFR Part 123

Administrative practice and 
procedure. Aircraft, Bonds, Canada, 
Customs duties and inspection, Imports, 
Mexico, Reporting and recordkeeping 
requirements, Trade agreements, 
Vehicles, Vessels.
19 CFR Part 128

Carriers, Couriers, Customs duties and 
inspection, Express Consignments, 
Imports.
19 CFR Part 141

Customs duties and inspection, Entry 
procedures, Invoices, Reporting and 
recordkeeping requirements.
19 CFR Part 143

Automated broker interface, Customs 
duties and inspection. Electronic entry 
filing, Imports, Invoice requirements.
19 CFR Part 14 5

Customs duties and inspection, 
Imports, Postal Service.
19 CFR Part 148

Customs duties and inspection, 
Reporting and recordkeeping 
requirements.
19 CFR Part 159

Liquidation of entries for 
merchandise, Suspension of liquidation 
pending disposition of American 
manufacturer's cause of action.
Amendments

Title 19, chapter I, parts 10,101, 111, 
123,128,141 ,143 ,145 ,148 , and 159 of 
the Customs Regulations (19 CFR parts 
10, 101, 111, 123 ,128,141,143,145,
148 and 159) is amended as' set forth 
below:

PART 10—ARTICLES CONDITIONALLY 
FREE, SUBJECT TO A REDUCED 
RATE, ETC,

1. The general authority for part IQ is 
revised to read as follows, and the 
specific section authority for §§10.152 
and 10.153 is removed:

Authority: 19 U.S.C. 66,1202,1321,1481, 
1484,1498,1508,1623, 1624; 
* * * * *

2. Part 10 is amended by revising the 
center heading preceding § 10.151 to 
read as follows:

Importations Not Over $200 And Bona 
Fide Gifts

3. Section 10.151 is revised to read as 
follows:

§10.151 Importations not over $200.
Subject to the conditions in § 10.153 

of this part, the district director shall 
pass free of duty and tax any shipment 
of merchandise, as defined in § lOl.l(o) 
of this chapter, imported by one person 
on one day having a fair retail value, as 
evidenced by the bill of lading (or other 
document filed as the entry) or manifest 
listing each bill of lading, in the country 
of shipment not exceeding $200, unless 
he has reason to believe that the 
shipment is one of several lots covered 
by a single order or contract and that it 
was sent separately for the express 
purpose of securing free entry therefor 
or o f avoiding compliance with any 
pertinent law or regulation.
Merchandise subject to this exemption 
shall be entered under the informal 
entry procedures (see subpart C, part 
143, and §§ 128.24,145.31,148.12, and 
148.62, of this chapter).

4. Section 10.152 is revised to read as 
follows:

§16.152 Bona-fide gifts.
Subject to the conditions in § 10.153 

of this part, the district director shall 
pass free of duty and tax any article sent 
as a bona-fide gift from a person in a 
foreign country to a person in the 
United States, provided that the 
aggregate fair retail value in the country 
of shipment of such articles received by /  
one person on one day does not exceed 
$100 or, in the case of articles sent from 
a person in the Virgin Islands, Guam, 
and American Samoa, $200. Articles 
subject to this exemption shall be 
entered under the informal entry 
procedures (see subpart C, part 143, and 
§§ 145.32,148.12,148.51, and 148.64, of 
this chapter). An article is "sent” for 
purposes of this section if it is conveyed 
in any manner other than on the person 
or in the accompanied or 
unaccompanied baggage of the donor or 
donee.

5. Section 10.153 is amended by 
removing the references to “$50” and 
"$100” wherever appearing in 
paragraphs (b), (d)(2), (d)(3) and (f), and 
by adding in place thereof, respectively , 
"$100” and "$200”.

PART 101—GENERAL PROVISIONS

1. The authority for part 101 is revised 
to read as set forth below, and the 
authority citations following §§ 101.1 
and 101.4 are removed.

Authority: 5 LLS.C. 301; 19 U.S.G 2, 66.
1202 (General Note 17, Harmonized Tariff 
Schedule of the United. States), 1623,1624.

2. Section 101.1 is amended by 
adding a new paragraph (o) to read as 
follows:
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§101.1 Definitions.
it  it  it it it

(0) Shipm ent. “Shipment” means the 
merchandise described on the bill of 
lading or other document used to file or 
support entry, or in the oral declaration 
when applicable.

PART 111—CUSTOMS BROKERS

1. The general authority for part 111, 
and the specific section authority for
§ 111.3, are revised to read as follows:

Authority: 19 U.S.C. 66,1202 (General 
Note 17, Harmonized Tariff Schedule of the 
United States (HTSUS)), 1624,1641.

Section 111.3 also issued under 19 
U.S.C. 1484,1498;
*  it it  ic  it

2. Section 111.3 is amended by 
adding a new paragraph (e) to read as 
follows:

§ 111.3 Transactions for which license is 
not required.
*  it it it  it

(e) Inform al entries. A person entering 
merchandise qualifying for, and entered 
under, the informal entry procedures 
authorized by 19 U.S.C. 1498 is not 
required to be licensed as a broker, 
unless required to be so licensed under 
§ 143.26 of this chapter, issued under 
the authority of 19 U.S.C. 1498.

PART 123—CUSTOMS RELATIONS 
WITH CANADA AND MEXICO

1. The general authority for part 123, 
and the specific section authority for 
§§ 123.12-123.18, are revised to read as 
follows:

Authority: 19 U.S.C. 66,1202 (General 
Note 17, Harmonized Tariff Schedule of the 
United States (HTSUS)), 1431,1624;
*  *  *  it  it

Sections 123.12 also issued under 19 
U.S.C. 1202 (Chapter 86, Additional 
U.S. Note 1, HTSUS), 1322;

Sections 123.13-123.18 also issued 
under 19 U.S.C. 1322;
*  *  it it it

2. Section 123.12 is amended by 
revising the first sentence, respectively, 
of paragraphs (a)(1) and (a)(2), and by 
revising paragraph (b), to read as 
follows:

§ 123.12 Entry of foreign locomotives and 
equipment in international traffic.

(a) * * *
(1) On inward trip. Unless formally 

entered and cleared through Customs 
into the United States, or unless exempt 
from entry as provided in § 141.4(b)(4) 
of this chapter, a foreign locomotive 
shall be used on the inward trip only in 
connection with taking the inbound 
train to the last place in a continuous

haul, including the switching of cars 
which it has hauled into the United 
States. * * *

(2) On outward trip. Unless formally 
entered and cleared through Customs 
into the United States, or unless exempt 
from entry as provided in § 141.4(b)(4) 
of this chapter, foreign locomotives may 
be used on the outward trip only in 
connection with through trains crossing 
the boundary, including switching to 
make up such trains. * * *

(b) Adm ission o f  em pty equipm ent. 
Empty foreign railroad equipment shall 
be admitted to the United States without 
formal entry and payment of duty only 
if:

(1) The passengers or goods to be 
loaded are to be transported directly to 
or through a foreign country; or

(2) The equipment is exempt from 
entry as provided in § 141.4(b)(4) of this 
chapter.
it  it  it it it

PART 128—EXPRESS 
CONSIGNMENTS

1. The authority for part 128 is revised 
to read as follows:

Authority: 19 U.S.C. 66,1202 (General 
Note 17, Harmonized Tariff Schedule of the 
United States (HTSUS)), 1321,1484,1498, 
1551,1555,1556,1565,1624.

2. Section 128.21 is amended by 
revising paragraph (a)(4) to read as 
follows:

§ 128.21 Manifest requirements.
(a) A dditional inform ation. * * *
(4) Specific description of the 

merchandise, and under the following 
conditions, the Harmonized Tariff 
Schedule of the United States (HTSUS) 
subheading number:

(i) If the merchandise is required to be 
formally entered as provided in 
§128.25; or

(ii) If the merchandise is eligible for, 
and is entered under, the informal entry 
procedures as provided in § 128.24, but 
may not be passed free of duty and tax 
as consisting of a shipment of 
merchandise imported by one person on 
one day having a fair retail value in the 
country of shipment not exceeding 
$200, as provided in § 128.24(e).
*  it it it it

3. Section 128.23 is revised to read as 
follows:

§ 128.23 Entry requirements.
(a) General rule. Except as provided in 

paragraph (c) of this section, all articles 
carried by an express consignment 
entity shall be entered by a person with 
the right to file entry.

(b) Procedures—(1) General. All 
express consignment entities utilizing

the procedures in this part shall comply 
with the requirements of the Customs 
Automated Commercial System (ACS). 
These requirements include those under 
the Automated Manifest System (AMS), 
Cargo Selectivity, Statement Processing, 
the Automated Broker Interface System 
(ABI), and enhancements of ACS.

(2) Entry number. All entry numbers 
must be furnished to Customs in a 
Customs approved bar coded readable 
format in order to assist in the 
processing of express consignment cargo 
under the Customs Automated 
Commercial System (ACS).

(3) Paper entry docum ent waiver. The 
district director is authorized, at the 
time of entry, to accept the appropriate 
electronic equivalent in lieu of entry 
documents for those entries designated 
as not requiring examination or review 
when the advance manifest 
requirements of § 128.21(a) of this part 
have been met.

(c) Exception. Articles specifically 
exempt from entry by § 141.4(b) of this 
chapter need not satisfy the general rule 
as set forth in paragraph (a) of this 
section.

4. Section 128.24 is amended by 
revising the last sentence of paragraph
(b) , and the first sentence of paragraph
(c) , and by revising paragraphs (d) and
(e) to read as follows:

§ 128.24 Informal entry procedures.
it it  it  it it

(b) Procedures. * * * The party who 
may make entry under § 143.26 of this 
chapter may submit a copy of the 
invoice or the advance manifest as 
described in § 128.21 in lieu of other 
control documents.

(c) Alternative procedure. The party 
who may make entry under § 143.26 of 
this chapter may be required to submit 
an individual Customs Form 3461 
covering the eligible shipments on a 
daily basis or by flight basis. * * *

(d) Entry summary. An entry 
summary (Customs Form 7501) must be 
presented in proper form, and estimated 
duties deposited within 10 days of the 
release of the merchandise under either 
the regular or alternative procedure 
described in this section. However, see 
paragraph (e) of this section if the 
shipment is valued at $200 or less.

(e) Shipm ents valued at $200 or less. 
Shipments valued at $200 or less 
meeting the requirements of § 10.151 of 
this chapter shall be passed free of duty 
and tax. Such shipments must be 
segregated from shipments valued at 
more than $200 if an advance manifest 
is used as the entry document, as 
provided for in § 128.21. If such an 
advance manifest is used as the entry 
document, the following are not
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required to be provided for shipments 
qualifying under this paragraph:

(1) The Harmonized Tariff Schedule 
of the United States (HTSUS) 
subheading number (see § 128.21(a)(4)); 
and

(2) An entry summary (see paragraph
(d) of this section).

5. Section 128.25 is revised to read as 
follows:

§ 128.25 Formal entry procedures.
Formal entry, as provided for under 

19 U.S.C. 1484 in parts 141,142, and 
143 (except for subpart C), of this 
chapter, is required for all shipments 
exceeding the monetary limitation for 
informal entry (see §128.24) and any 
shipment for which the informa) entry 
procedures may not be used (see 
§128.24).

§128.26 [Removed)
6. Section 128.26 is removed.

PART 141— ENTRY OF MERCHANDISE
% The general authority for part 141 

continues to read as follows, and the 
specific section authority for § 141.4 is 
revised to read as follows:

Authority; 19 U.S.G 66,1448,1484,1624.
*  #  *  ' it  it

Section 141.4 also issued under 19 U.S.C. 
1202 (Genera) Note 13; Chapter 86, 
Additional U.S. Note 1; Chapter 89, 
Additional U.S. Note 1; Chapter 98, 
Subchapter IIT, U.S. Note 4; Chapter 99, 
Subchapter V, U.S. Note 9, Harmonized 
Tariff Schedules of the United States 
(HTSUS», 1498;
* * * *  #

2. Section 141.4 is revised1 to read as 
follows:

§141.4 Entry required.
(a) General. All merchandise 

imported into the United States is 
required to be entered, unless 
specifically excepted.

(b) Exceptions. The following are the 
exceptions to the general rule:

(1) The exemptions listed in General 
Note 13 to the Harmonized Tariff 
Schedule of the United States (HTSUS).

(2) Vessels (not including vessels 
classified in headings 8903 and 8907 
and subheadings 8905.90.10 and 
8906.00.10 or in Chapter 98, HTSUS, 
such as under subheadings 9804.00.35 
or 9813.00.35). See also Chapter 89, 
Additional U.S. Note 1, HTSUS.

(3) Instruments of international traffic 
described in § 10.41a of this chapter, 
under the conditions provided for in 
that section. See also Chapter 98, 
Subchapter III, U.S. Note 4, HTSUS.

(4) Railway locomotives classified in 
heading 8601 or 8602, HTSUS, and 
freight cars classified in heading 8606,

HTSUS, on which no duty fs owed (see 
paragraph (d) of this section). See 
Chapter 86, Additional U.S. Note 1, 
HTSUS; Chapter 99, Subchapter V, U.S. 
Note 9, HTSUS; see also 19 CFR part 
123 for reporting requirements for 
railway equipment brought into the 
United States from Canada or Mexico.

(c) U ndeliverable articles. The 
exemption from entry for undeliverable 
articles under General Note 13(e), 
HTSUS, is subject to the following 
conditions:

(1) The person claiming the 
exemption must submit a certification 
(documentary or electronic) that:

(1) The merchandise was intended to 
be exported to a foreign country;

(ii) The merchandise is being returned 
within 45 days of departure from the 
United States;

(iii) The merchandise did not leave 
the custody of the carrier or foreign 
customs;

(iv) The merchandise is being 
returned to the United States because it 
was undeliverable to the foreign 
consignee; and

(V ) The merchandise was not sent 
abroad to receive benefit from, or fulfill 
obligations to, the United States as a 
result of exportation.

(2) Upon request by Customs, the 
person claiming the exemption shall 
provide evidence required to support 
the claim for exemption.

(d) Railw ay locom otives an d freight 
cars. To be excepted from entry, railway 
locomotives and freight cars described 
in Additional U. S. Note 1 of Chapter 86, 
HTSUS, and railway freight cars from 
Canada described in subheading
9905.86.05 or 9905.86.10, HTSUS, are 
subject to the following requirements, as 
applicable:

(1) For a railway freight car described; 
in subheading 9905.86.05, HTSUS, the 
importer shall certify, subject to 
Customs verification, that the freight car 
was produced before July 1,1991, or if 
admitted after July 1,1994, that the 
freight car was produced not less than
3 years before the date of importation;

(2) Fora railway freight car described 
in subheading 9905.86.10, HTSUS, the 
importer shall certify, subject to 
Customs verification, that the freight car 
will be exported within 1 year from the 
date of importation. (Any railway freight 
car admitted into the United States 
under this provision which is not 
exported within the 1-year period 
becomes subject to entry and the 
payment of any applicable duties.!;

(3) For railway locomotives and 
freight cars described in Additional U.S. 
Note 1 of Chapter 86, HTSUS, and 
railway freight cars described in 
subheading 9905.86.05 or 9905.86.10,

HTSUS, to be released in accordance 
with paragraph (h)(4) of this section, the 
importer shall first file a bond on 
Customs Form 301, containing the bond 
conditions set forth in either § 113.62 or 
113.64 of this chapter.

(e) Inform al entry. Merchandise 
qualifying for informal entry by 
regulation, pursuant to 19 U.S.C. 1498, 
is exempt from formal entry under 19 
U.S.C. 1484 and this part, but must be 
entered as required under applicable 
regulations (see part 143, subpart C, and 
§§ 10.151 through 10.153,128.24, 
145.31, 145.32,148.12,148.13,148.51, 
and 148.62 of this chapter).

PART 143—SPECIAL ENTRY 
PROCEDURES

1. The authority for part 143 
continues to read as follows:

Authority: 19 U.S.C. 66,1481, 1484,1498, 
1624.

2. Section 143.21 is amended by 
adding a paragraph (I) to read as 
follows:

§ 143.21 Merchandise eligible for informal 
entry.
A A *  *  *

(1) Shipments of merchandise 
qualifying for the administrative 
exemptions under 19 U.S.C. 1321(a)(2) 
and provided for in—

(1) Section 10.151 or 145.31 of this 
chapter (certain importations not 
exceeding $200 In value);

(2) Section 10.152 qt 145.32 of this 
chapter (certain bona-fide gifts not 
exceeding $100 in value ($200 in the 
case of articles sent from a person in the 
Virgin Islands, Guam, or American 
Samoa)); or

(3) Section 148.51 or 148.64 of this 
chapter (certain personal or household 
articles not exceeding $200 in value).

3. Section 143.23 is amended by 
adding two new paragraphs (i) and (j) to 
read as follows:

§143.23 Form  o f e n try .
it it it  it  it

(i) A shipment of merchandise not 
exceeding $1250 in value which is 
imported by an express consignment 
operator or carrier and which meets the 
requirements in § 128.24 of this chapter 
may be entered as provided in that 
section.

(j) Except for mail importations (see 
§§ 145.31 and 145.32 of this chapter), or 
in the case of personal written or oral 
declarations (see §§148.12,148.13 and 
148.62 of this chapter), a shipment of 
merchandise not exceeding $200 in 
value which qualifies for informal entry 
under 19 U.S.C. 1498 and meets the 
requirements in § 10.151 or § 10.152 of
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this.chapter may be entered by 
presenting the bill of lading or a 
manifest listing each bill of lading (see 
§§ 10.151,10.152 and 128.24(e) of this 
chapter). The following information is 
required to be filed as a part of such 
entry:

(1) Country of origin of the 
merchandise;

(2) Shipper name, address and 
country;

(3) Ultimate consignee name and 
address;

(4) Specific description of the 
merchandise;

(5) Quantity; and
(6) Value.
4. Section 143.26 is added to read as 

follows:

§ 143.26 Party who may make informal 
entry of merchandise.

(a) Shipm ents valued betw een $200 
and $1250. A shipment of merchandise 
valued between $200 and $1250 which 
qualifies for informal entry under 19 
U.S.C. 1498 may be entered by the 
owner or purchaser of the shipment or, 
when appropriately designated by the 
owner, purchaser, or consignee of the 
shipment, a Customs broker licensed 
under 19 U.S.C. 1641.

(b) Shipm ents valued at $200 or less. 
A shipment of merchandise valued at 
$200 or less which qualifies for informal 
entry under 19 U.S.C. 1498 and meets 
the requirements in 19 U.S.C. 1321(a)(2) 
(see §§ 10.151,10.152,10.153,145.31, 
145.32,148.51,148.64, of this chapter) 
may be entered by the owner, purchaser, 
or consignee of the shipment or, when 
appropriately designated by one of these 
persons, a Customs broker licensed 
under 19 U.S.C. 1641.

PART 145—MAIL IMPORTATIONS

1. The general authority for part 145 
is revised to read as follows:

Authority: 19 U.S.C. 66,1202 (General 
Note 17, Harmonized Tariff Schedule of the 
United States (HTSUS)), 1624. 
* * * * *

2. Section 145.31 is revised to read as 
follows:

§ 145.31 Importations not over $200 in 
value.

The district director shall pass free of 
duty and tax, without preparing an 
entry as provided for in § 145.12, 
packages containing merchandise 
having an aggregate fair retail value in 
the country of shipment of not over 
$200, subject to the requirements set 
forth in §§ 10.151 and 10.153 of this 
chapter,

3. Section 145.32 is revised to read as
follows: i .

§145.32 Bona-fide gifts.
The district director shall pass free of 

duty and tax, without preparing an 
entry as provided for in § 145.12, 
articles sent as bona-fide' gifts from 
persons in foreign countries to persons 
in the United States having an aggregate 
fair retail value in the country of 
shipment not exceeding $100 ($200, in 
the case of articles sent from persons in 
the Virgin Islands, Guam, and American 
Samoa), subject to the requirements set 
forth in §§ 10.152 and 10.153 of this 
chapter.

PART 148—PERSONAL 
DECLARATIONS AND EXEMPTIONS

1. The general authority for part 148 
is revised, and the specific section 
authority for §§ 148.43,148.51,148.63, 
148.64 and 148.74 continues, to read as 
follows:

Authority: 19 U.S.C. 66,1496,1498,1624. 
The provisions of this part, except for subpart 
C, are also issued under 19 U.S.C. 1202 
(General Note 17, Harmonized Tariff 
Schedule of the United States (HTSUS)); 
* * * * *

Sections 148.43,148.51,148.63,148.64 
and 148.74 also issued under 19 U.S.C. 1321; 
* * * * *

§§ 148.12,148.51,148.64 [Amended]
2. Sections 148.12(b)(2)(ii), 

148.51(b)(1), and 148.64(b)(1) are 
amended by removing the'teference to 
“$25” where appearing therein, and by 
adding in its place “$200”.

PART 159—LIQUIDATION OF DUTIES

1. The authority for part 159 
continues to read as follows:

Authority: 19 U.S.C. 66,1500,1624. 
Subpart C also issued under 31 U.S.C. 5151. 
Additional authority and statutes interpreted 
or applied are cited in the text or following 
the sections affected.

2. Section 159.6 is amended by 
removing the references to “$10” and 
“duties” wherever appearing in 
paragraphs (a), (b) and (c), and by 
adding in place thereof, respectively, 
“$20”, and “duties, fees, and taxes”; 
and by revising paragraph (d) to read as 
follows:

§159.6 Difference between liquidated 
duties and estimated duties.
* * * * *

(d) Customs duties and fe e s  and 
internal revenue taxes netted fo r  $20 
lim it. The assessments of Customs 
duties and fees and internal revenue 
taxes shall be separately stated on the 
entry at the time of liquidation, but the 
amounts of any differences shall be

netted when applying the $20 minimum 
for issuance of a bill or refund check. 
George J. Weise,
Com m issioner o f  Customs.

Approved: May 26,1994,
John P. Simpson,
Deputy A ssistant Secretary o f  the Treasury. 
[FR Doc. 94-14255 Filed 6-8-94; 4:40 pm] 
BILUNG CODE 4820-02-P

DEPARTMENT OF TRANSPORTATION 

Federal Highway Administration

23 CFR Part 660 
[FHWA Docket No. 93-16]
RIN 2125-AD13

Forest Highway Portion of Public 
Lands Highway Program

AGENCY: Federal Highway 
Administration (FHWA), DOT.
ACTION: Final rule.

SUMMARY: The FHWA is issuing revised 
Forest Highway (FH) Program 
regulations to conform to the 
requirements of the Intermodal Surface 
Transportation Efficiency Act of 1991 
(ISTEA). Section 1032 of the ISTEA 
amends, among other things, 23 United 
States Code (U.S.C.) 202 and 204 to 
combine the FH category with the 
public lands highway category. The 
revised regulation will ensure 
expeditious and proper allocation of 
funds to provide public road access to 
the National Forest System (NFS). 
EFFECTIVE DATE: July 13,1994.
FOR FURTHER INFORMATION CONTACT: Mr. 
Allen W. Burden, Chief, Program and 
Administration Division, Federal Lands 
Highway Office, (202) 366—9488, Mr. 
Curtis L. Page, Forest Highway Program 
Engineer, Federal Lands Highway 
Office, (202) 366-9489, or Mr. Wilbert 
Baccus, Office of the Chief Counsel, 
(202) 366-1396, FHWA, 400 Seventh 
Street, SW., Washington, DC 20590. 
Office hours are from 7:45 a.m. to 4 
p.m., e.t., Monday through Friday, 
except legal Federal holidays. 
SUPPLEMENTARY INFORMATION: On 
December 18,1991, the President signed 
the ISTEA, Public Law 102-240,105 
Stat. 1914. Section 1032 of the ISTEA 
amends 23 U.S.C. 202 and 204 by, 
among other things, incorporating new 
planning provisions, including 
metropolitan and statewide 
transportation plan requirements; 
establishing management systems 
provisions, including highway safety, 
bridges on and off Federal-aid 
highways, and highway pavements;
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adding and revising definitions for key 
terms relating to the Federal Lands 
Highway Program; and modifying 
existing allocation procedures.

The primary purpose of the Federal 
Lands Highway Program is to provide 
public road funding to serve the Federal 
lands outside State or local government - 
responsibility. Typically, the facilities 
serve recreational travel and tourism, 
protect and enhance natural resources, 
provide sustained economic 
development in rural areas, and provide 
needed transportation for Native 
Americans,

The FHWA’s partnership with the 
Forest Service (FS) began in 1916 when 
the Federal-Aid Road Act appropriated 
funds for the construction and 
maintenance of roads and trails serving 
the national forests. There are currently 
over 25,000 miles of FHs, on State and 
local transportation systems, serving 
191 million acres of national forest 
lands in 40 States plus Puerto Rico. 
These roads connect to the 
approximately 370,000 miles of forest 
development roads that are under the 
jurisdiction of the FS. The fiscal year 
1994 (FY 94) authorization for FHs was 
$113 million. On October 5,1993, the 
FHWA published a notice of proposed 
rulemaking (NPRM) in the Federal 
Register (58 FR 51794). The following 
discussion addresses comments to the 
NPRM which were provided to the 
FHWA.

Development of Regulations
The final rule was developed by an 

interagency task force of the FHWA and 
the FS. The FHWA and the FS 
considered the comments received to 
the Docket for the regulation in 
developing the revisions to the NPRM 
for the final rule.
Relationship to Interim Guidance 
Issued December 26,1991

On December 26,1991, the FHWA 
issued interim guidance to aid States 
and the FS in complying with the new 
legislative requirements. The guidance 
was developed in consultation with FS 
headquarters staff and published in the 
Federal Register at 57 FR 14880 on 
April 23,1992. This interim guidance is 
superseded by this regulation.
Conformance

This final rule is in accordance with 
part 450 of this title.

Written Comments Received to the 
Docket

Six commenters submitted 29 
comments to the Docket regarding the 
NPRM. One Federal agency and five 
State highway agencies (SHAs)

commented on the NPRM. The majority 
of commenters offered specific 
suggestions for revisions. Some also 
offered minor editorial corrections and 
text enhancements. Most of the 
significant comments were directed at 
§ 660.105—-Planning and route 
designation—and at §660.107— 
Allocations. All comments were 
considered and have been 
accommodated to the extent practical. 
Jniresponse to these comments, the 
FHWA has developed a final rule. A 
summary of the specific responses to 
comments raised on individual sections 
of the NPRM follows:

Section-by-Section Analysis
Section 660.101 Purpose

Com m ent: One commenter expressed 
the need to better describe the 
importance of the FH Program for access 
to and management of the NFS and its 
role as an integral part of the Federal 
Lands Highway Program.

R esponse: This section was expanded 
to better describe how the FH Program 
enhances local, regional, and national 
benefits of FHs funded under the Public 
Lands Highway category of the 
Coordinated Federal Lands Highway 
Program. The FH Program provides safe 
and adequate transportation access to 
and through National Forest System 
(NFS) lands for visitors, recreationists, 
resource users, and others which is not 
met by other transportation programs, 
assists rural and community economic 
development, and promotes tourism and 
travel.
Section 660.103 Definitions

Com m ent: One commenter suggested 
that the definition of “public authority” 
be modified so that a public authority 
would be required to meet all 
authorities noted in the NPRM 
definition by changing the “or” 
condition to an “and” condition 
regarding the public authority’s 
authority to finance, build, operate, “or” 
maintain toll or toll-free facilities.

R esponse: Because this definition is a 
title 23, U.S.C., definition, it was not 
revised, even though the “and” 
condition would make it more 
restrictive. Regulations may clarify or 
explain, but cannot revise, a statutory 
definition.

Com m ent: Another commenter 
suggested revising the definition of 
“forest road” to include a road which 
provides “access to” the NFS since 
many FHs in some States do not meet 
the criteria of a forest road as indicated 
by the proposed definition.

R esponse: This is also a title 23,
U.S.C., definition and was not revised in

the final rule. The present wording for 
the definition of “forest road,” as stated 
in 23 U.S.C. 101, is: “The term forest 
road or trail means a road or trail wholly 
or partly within, or adjacent to, and 
serving the NFS and which is necessary 
for the protection, administration, and 
utilization of the NFS and the use and 
development of its resources.” This 
definition is adequate because a road 
which provides access to the NFS is 
considered to be serving the NFS. Also, 
the definition for FH allows for roads 
providing access to the NFS sine» it 
refers to forest roads, the definition of 
which allows access to the NFS.

Com m ent: One commenter suggested 
that the definition of “statewide 
transportation plan” be clarified by 
adding the phrase “pursuant to the : 
provisions of part 450 of this title” at 
the end of the definition.

R esponse: Similar wording was used 
in the definition of Metropolitan 
Planning Organization (MPO) in this 
section. Therefore, the phrase was 
added to the end of the definition to 
clarify it. Also, a definition for 
“metropolitan transportation plan” was 
added to this section because the term 
is used in § 660.105 along with the term 
“statewide transportation plan,” which 
is also defined in this regulation in 
§660.103.
Section 660.105 Planning and Route 
Designation

Comment: Several of the SHAs 
expressed the need for clarification of 
who provides transportation planning, 
FS resource planning, and management 
systems information to the States and 
MPOs for incorporation into the MPOs 
and transportation improvement 
programs (TIPs).

R esponse: Some minor wording 
changes were made to paragraph (a) of 
this section to reflect the fact that the FS 
will provide resource planning and 
related transportation information to the 
“appropriate” MPO in accordance with 
part 450 of this title. This clarification 
was needed because there are numerous 
MPOs within some States and the FS 
should direct the information only to 
the MPO needing the information.

Com m ent: Two of the SHAs felt that 
paragraph (b) should be clarified to 
delineate the reporting responsibilities 
for management information systems. 
One felt the final rule should specify 
that the State would be responsible for 
pavement, bridge, and safety 
management systems where the FH is 
also a State highway and that cities and 
counties would be responsible for those 
management systems where FHs are 
under city or county jurisdiction. The 
FS would then be responsible for those
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management systems on all other 
applicable roads.

R esponse: Title 23, U.S.C., 303 
requires the States to develop and 
implement systems for managing 
highway pavements of Federal-aid 
highways (pavement management 
systems), bridges on and off Federal-aid 
highways (bridge management systems), 
and highway safety for all public roads 
(safety management systemé). The 
results of bridge management systems 
and safety management systems on all 
FHs and results of pavement 
management systems for FHs on 
Federal-aid highways are to be provided 
by the SHAs for consideration in the 
development of programs under 
§ 660.109 of this part. The FHWA will 
provide appropriate pavement 
management results for FHs which are 
hot Federal-aid highways. The last two 
sentences in paragraph (b) were 
reworded to clarify these procedures 
and be more in concert with 23 U.S.C. 
204(a).

Comment: Two SHAs pointed out the 
inappropriate reference to the “Federal- 
aid system” in paragraph (b) when 
describing who reports pavement 
management systems results for FHs.

R esponse: The language of the final 
rule was revised to refer to “forest 
highways which are not Federal-aid 
highways” rather than to “forest 
highways off the Federal-aid system.”

Comment: One commenter 
recommended that paragraph (c)(1) be 
clarified by adding the word “forest” 
before the word “roads” to be more 
consistent with previous definitions and 
to clarify candidate roads for 
nomination. This would clarify the fact 
that the SHA and the FS will nominate 
“forest” roads, not just any roads, for FH 
designation. The FH definition also 
references forest roads.

R esponse: Paragraph (c)(1) was 
revised to make this clarification.

Comment: One commenter suggested 
that the order of the three criteria for 
designating FHs in paragraph (d)(1) 
should be revised to add greater 
emphasis to the serving of access needs 
of the NFS.

R esponse: This comment was 
accepted. The order of the three items 
was revised.
Section 660.107 A llocations

Comment: One commenter noted the 
restrictiveness of the NPRM in that it 
limits the funding of the allocated 
portion of the Public Lands Highway 
Program exclusively to FHs. The 
commenter further pointed out that the 
1991ISTEA amended 23 U.S.C. 202 by 
striking the subsection that dealt with 
FHs as a part of the Public Lands

Highway Program with the result that, 
according to the commenter, one-third 
of the allocated program may be spent 
on highways other than FHs. Under this 
broader definition of Public Lands 
Highways, the States would have the 
flexibility to spend the allocated portion 
of PLH funds on all kinds of highways 
such as the Bureau of Land Management 
roads and even Indian Reservation 

•Roads. The “equal consideration” 
language of the ISTEA, in the 
commenter’s view, would allow for at 
least half of the allocated funds to be 
spent on such roads while the NPRM 
language restricts the allocated portion 
to FHs only.

R esponse: The conference report on 
ISTEA states that “Sixty-six percent of 
the public lands highway account shall 
be allocated to the Forest Service 
regional offices for use in 41 States J  
based on the FH criteria. The remaining 
34 percent shall be allocated by the 
Secretary based on national competition 
for other forest or public lands 
highways.” (H.R. Conf. Rep. No. 404, 
102d Cong., 1st Sess. 331 (1991).) 
Therefore, the interpretation of 23 
U.S.C. 202(b) is as follows:

1. Thirty-four percent of the public 
lands highway funds shall be allocated 
in a discretionary manner, giving 
preference to States that contain at least 
3 percent of the total public lands in the 
nation.

2. Sixty-six percent of the public 
lands highway funds are to be allocated 
to the FS Regions in accordance with 
section 134 of the Surface 
Transportation and Uniform Relocation 
Assistance Act of 1987 (STURAA) (Pub. 
L. 100-17,101 Stat. 132,173). Section 
134 pertained to the allocation of FH 
funds, which is part of the Public Lands 
Highway category. Therefore, the 
language of this section was not 
changed.

Comment: Two of the SHAs took 
exception to the fact that this section 
requires the allocation of Public Lands 
Highway Funds by FS Region, citing an 
apparent inconsistency with section 134 
of the STURAA which allocates “for 
expenditure in each State.” It was 
suggested that, for some States which 
have more than one FS Region, 
allocation by FS Region potentially 
creates difficulties, such as competition 
or conflicts between States, and that FH 
funds should continue to be allocated as 
outlined in the STURAA. Also, because 
the ISTEA requires that all FS projects 
be included in each State’s “Statewide 
Transportation Improvement Program” 
(STIP), allocation of funds by State 
would make it easier for each State to 
project available funding and projects 
for inclusion in its STIP.

R esponse: The NPRM may have given 
the appearance that the allocation 
method is being changed. Actually, the 
NPRM proposed to continue with the 
same FH allocation method which has 
been in existence since FY 85. If FH 
funds were to be allocated to the Stated,
34 States would have their “hold 
harmless” funds reduced by an 
aggregate total of approximately $90 
million per year (based on FY 94 
allocation amounts). This represents 
nearly 85 percent of the total FY 94 FH 
funds allocation. The regulation will 
continue with the allocation in its 
present form.

Comment: One commenter suggested 
that the word “elements,” used in the 
NPRM to state that the allocation of 
funds for FHs uses values based on 
relative transportation needs of the 
various elements of the NFS, should be 
replaced with the word “resources.”
The commenter pointed out that the 
word “element” is used in the 
definition of renewable resources and 
could be construed to limit allocations 
based on renewable resources only. The 
commenter also believes the term 
“resources” was defined to include both 
renewable and nonrenewable resources 
and is more appropriate to use in 
defining the allocation process.

R esponse: This wording was carried 
forward from the previous wording of 
the existing regulation. However, the 
sentence was clarified by deleting the 
entire phrase “the various elements of,” 
thereby eliminating the need for 
referring to either “resources” or 
“elements.” It now refers only to “using 
values based on relative transportation 
needs of the NFS.”
Section 660.109 Program Development

Comment: One commenter proposed 
that a seventh FH project selection 
criterion should be added to the existing 
six criteria in paragraph (a) of this 
section. The new criterion, which 
would read: “The results for forest | 
highways from the pavement, bridge, 
and safety management systems” is 
needed to comply with § 660.105(b) #f j
this part, which discusses the 
management systems required under 23 
U.S.C. 134 and 135. It would also have 
to be consistent with any changes made | 
in 23 U.S.C. 105.

R esponse: Because management 
systems provide input to transportation 
planning and the TIP, this seventh 
criterion was added to the final rule as ; 
worded above.

Comment: One of the SHAs noted that \ 
the NPRM, in paragraph (a), stated that: 
“The FHWA will arrange and conduct a f 
conference with the FS and the State 
Highway Agency (SHA) to jointly select
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the projects which will be included in 
the programs. * * * ” The commenter 
stated that cooperators (agencies) with 
jurisdiction over the FHs under 
consideration should be included in this 
conference to enhance the regional 
planning aspect for these projects.

Response: Under current procedures, 
the State represents the interests of the 
cooperators. The program meetings are 
always open to interested cooperators 
who may wish to attend. The States may 
invite cooperators to the meetings, if 
they wish. Thus, there is no need to 
change the wording of the NPRM.

Comment: The previous commenter 
also called attention to paragraph (a) of 
the NPRM which stated that the FS and 
the SHA will “jointly select the projects 
which will be included in the programs 
for the current fiscal year and at least 
the next 4 years.” The commenter 
recommended that, since the projects 
selected will ultimately be added to the 
STIP, the planning and selection of FH 
projects should cover the same 
timeframe as the STIP. ,

Response: Generally, at least 5 years 
are needed to identify early 
environmental and other preliminary 
engineering required to ensure meeting 
the schedule to advance a project to 
construction. The proposed FH 
timeframe is consistent with this since 
the TIP generally shows 3 years of the 
5-year FH program. Thus, there is no 
need to change the wording of the 
NPRM.

Comment: One commenter requested 
that, in paragraph (b) of this section, the 
term “recommended,” as used in the 
first sentence, “The recommended 
program will be prepared by the FHWA 
and concurred in by the FS and the 
SHA,” should be replaced with the term 
“selected.” This would more accurately 
reflect the current procedure, as stated 
in paragraph (a), that the FHWA, the FS, 
and the SHA will “jointly select the 
projects,” not just recommend them.
One of the SHAs felt the second 
sentence should be revised to read,
“The FHWA will approve the program 
‘only when there is concurrence by the 
FS and the SHA.’ ” Otherwise, the 
FHWA could conceivably approve the 
program without waiting for 
concurrence by the other two agencies.

Response: A review of this section 
indicated that the wording of the NPRM 
may still create some confusion, even 
with the recommended word changes, 
because the first two sentences of 
paragraph (b) state that “The 
recommended program will be prepared 
by the FHWA and concurred in by the 
FS and the SHA” and that “The FHWA 
will approve the program.” This would 
make it appear that the FHWA simply

prepares and approves its own program. 
Consequently, the wording of the first 
sentence of this paragraph was revised 
to read: “The recommended program 
will be prepared and approved by the 
FHWA with concurrence by the FS and 
the SHA.” The second sentence was 
deleted.

Comment: One commenter pointed 
out that the term "incorporate,” as used 
in the third sentence of NPRM 
paragraph (b), which states that “the 
SHA shall advise any other cooperators 
in the State of the projects included in 
the final program and shall incorporate 
the approved program into the STIP,” 
seems vague. It appears to imply that 
the approved FH program is 
independent of the regional and 
statewide STIP planning requirements 
of the ISTEA. The commenter felt that, 
although this may be the correct way to 
handle a program of this nature, the 
process required to “incorporate” the 
final program into the STIP should be 
clarified.

R esponse: This sentence was clarified 
by adding the following phrase to the 
end of the sentence: “And shall include 
the approved program in the State's 
process for development of the STIP.”
Section 660.I l l  Agreem ents

Comment: One commenter felt that 
the 41 statewide FH agreements 
currently in effect between the FHWA 
and the States (including Puerto Rico) 
should be updated and made into tri- 
party agreements with the FHWA, the 
FS, and the SHA. This would perpetuate 
the “partnership” spirit of the ISTEA 
and facilitate cooperation among the 
three agencies. It would also eliminate 
separate agreements between the FS and 
the SHA and between the FHWA and 
the SHA in each State. The wording of 
this section should be revised by 
inserting the words “the Forest Service” 
where necessary, such as after the word 
“FHWA” in paragraph (a), to include 
the FS as a signatory agency to the 
agreements.

R esponse: Because there are some 
overall FH procedures that not only 
involve the SHAs, but the FS as well, 
tri-party agreements among the FHWA, 
the FS, and the SHA will be a 
requirement in the final rule. Because 
the FHWA and the FS already have 
separate two-party FH program 
agreements for all 40 States, plus Puerto 
Rico, and because the FHWA does not 
want to delay the FH program until all 
new tri-party agreements are executed, 
the first sentence of this section of the 
NPRM was revised to delete the phrase 
“prior to the expenditure of any funds 
by the FHWA in the State.”

Section 660.112 Project D evelopm ent
Comment: One commenter suggested 

that, in the first sentence of paragraph
(a), the phrase “or a public authority” 
should be added after the words 
“Projects will be administered by the 
FHWA.” This would acknowledge that 
the FS may, in some cases, administer 
the design and construction of FH 
projects. The same commenter also 
suggested adding the phrase “and 
procedures documented in the 
statewide agreement” to the end of the 
sentence to allow for items included in 
statewide agreements to supplement 
Federal-aid procedures, where 
appropriate.

R esponse: Because the FS wants to be 
able to administer FH projects, this 
sentence was reworded to add the 
words “or the FS” instead of “or a 
public authority.” Also, the phrase “and 
procedures documented in the 
statewide agreement” was added to the 
end of the sentence. This will allow the 
parties to determine the procedures to 
be followed in a State.
Section 660.113 Construction

Comment: One commenter suggested 
that the words “a public authority” be 
substituted for “ cooperator” in 
paragraph (b) of this section. This would 
allow the FS to perform construction, if 
appropriate. Cooperators would still be 
included since they are, by definition, a 
public authority.

R esponse: Because other public 
authorities that might potentially be 
involved in a project would also be 
cooperators, the word “cooperator” was 
kept in the sentence in paragraph (b). 
However, by adding the words “the FS” 
after FHWA, the FS will be explicitly 
allowed to perform construction, if 
appropriate. Also, paragraph (c), which 
deals with final acceptance of the 
project, was revised to clarify the intent. 
The word “construction” was retained 
in the language to differentiate 
acceptance of the construction work (for 
the purpose of releasing the contractor) 
from that of acceptance of the entire 
project, including any extra work 
required to resolve noncontractor- 
related matters.
Section 660.115 M aintenance

Comment: In dealing with the same 
issue discussed in the previous section, 
as to what constitutes final acceptance 
of a project, it was suggested by one 
commenter that the word 
“construction” be deleted to avoid 
confusion.

R esponse: The term “construction” is 
not incorrect in the context of this 
paragraph, because it describes the type
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of acceptance being made. However, the 
entire sentence was reworded to clarify 
and minimize possible confusion. By 
referencing § 660.113(c), which includes 
the word “construction,” the meaning of 
the term “construction acceptance” was 
retained.
Section 660.117 Funding, R ecords and  
Accounting

Comment: One commenter suggested 
deleting the phrase “and the SHAs” 
from paragraph (e).

R esponse: Because the term 
“cooperators” includes SHAs, the 
phrase was considered redundant and, 
therefore, deleted.

Comment: One commenter suggested 
adding the word “Generally” at the 
beginning of the sentence in paragraph
(f) to allow for those special cases where 
cash is not obtained in advance of 
construction procurement.

R esponse: Adding the word 
“generally” to the sentence makes the 
requirement too much less restrictive. 
Instead, the following phrase was added 
to the end of the last sentence: “Unless 
otherwise specified in a project 
agreement.” Also, the word “shall” was 
changed to “should” to allow more 
flexibility.
Rulemaking Analyses and Notices; 
Executive Order 12866 (Regulatory 
Planning and Review) and DOT 
Regulatory Policies and Procedures

The FHWA has determined that this 
action is not major within the meaning 
of Executive Order 12866 or significant 
within the meaning of Department of 
Transportation regulatory policies and 
procedures. It is anticipated that the 
economic impact of this rulemaking 
would be minimal; therefore, a full 
regulatory evaluation is not required. 
This rule merely requires the States and 
Federal agencies to conform to the 
requirements of the ISTEA. The 
requirements are basically incremental 
to what the States and Federal agencies 
are required to do under the new ISTEA 
provisions, such as incorporating new 
planning provisions, including 
metropolitan and statewide 
transportation plan requirements; and 
establishing management systems 
provisions, including highway safety, 
bridges on and off Federal-aid 
highways, and highway pavements.
Regulatory Flexibility Act

In compliance with the Regulatory 
Flexibility Act (Pub. L. 96-354, 5 U.S.C. 
601-612), the FHWA has evaluated the 
effects of this rule on small entities. 
Based on the evaluation, the FHWA 
hereby certifies that this action will not 
have a significant economic impact on

a substantial number of small entities. 
The revised regulation will not directly 
affect small businesses because the 
regulation applies only to Federal 
agency, State, and local government 
transportation programs. However, a 
minor positive secondary effect may 
result from the employment of small 
businesses, such as engineering 
consultant firms, to implement some of 
the planning and management systems 
required by the ISTEA.
Executive Order 12612 (Federalism 
Assessment)

This action has been analyzed in 
accordance with the principles and 
criteria contained in Executive Order 
12612, and it has been determined that 
this action does not have sufficient 
federalism implications to warrant the 
preparation of a federalism assessment.
Executive Order 12372 
(Intergovernmental Review)

Catalog of Federal Domestic 
Assistance Program Number 20.205, 
Highway Planning and Construction.
The regulations implementing Executive 
Order 12372 regarding 
intergovernmental consultation on 
Federal programs and activities apply to 
this program.
Paperwork Reduction Act

This action does not contain a 
collection of information requirement 
for purposes of the Paperwork 
Reduction Act of 1980,44 U.S.C. 3501 
et seq.
National Environmental Policy Act

The agency has analyzed this action 
for the purpose of the National 
Environmental Policy Act of 1969 (42 
U.S.C. 4321 et seq.) and has determined 
that this action would not have any 
effect on the quality of the environment.
Regulation Identification Number

A regulation identification number 
(RIN) is assigned to each regulatory 
action listed in the Unified Agenda of 
Federal Regulations. The Regulatory 
Information Service Center publishes 
the Unified Agenda in April and 
October of each year. The RIN contained 
in the heading of this document can be 
used to cross reference this action with 
the Unified Agenda.
List of Subjects in 23 CFR Part 660

Forest highways, Highways and roads, 
Public lands highways.

In consideration of the foregoing, the 
FHWA is amending chapter 1 of title 23, 
Code of Federal Regulations, part 660, 
subpart A as set forth below.

Issued on: June 6,1994.
Rodney E. Slater,
F ederal Highway Administrator.

PART 660—SPECIAL PROGRAMS 
(DIRECT FEDERAL)

1. Part 660, subpart A is revised to 
read as follows:
Subpart A—Forest Highways 
Sec.
660.101 Purpose.
660.103 Definitions.
660.105 Planning and route designation. 
660.107 Allocations.
660.109 Program development.
660.111 Agreements.
660.112 Project development.
660.113 Construction.
660.115 Maintenance.
660.117 Funding, records and accounting.

Authority: 16 U.S.C. 1608-1610; 23 U.S.C. 
101, 202, 204, and 315; 49 CFR 1.48.

Subpart A—Forest Highways

§660.101 Purpose.
The purpose of this subpart is to 

implement the Forest Highway (FH) 
Program which enhances local, regional, 
and national benefits of FHs funded 
under the public lands highway 
category of the coordinated Federal 
Lands Highway Program. As provided 
in 23 U.S.C. 202, 203, and 204, the 
program, developed in cooperation with 
State and local agencies, provides safe 
and adequate transportation access to 
and through National Forest System 
(NFS) lands for visitors, recreationists, 
resource users, and cithers which is not 
met by other transportation programs. 
Forest highways assist rural and 
community economic development and 
promote tourism and travel.

§660.103 Definitions.
In addition to the definitions in 23 

U.S.C. 101(a), the following apply to 
this subpart:

C ooperator means a non-Federal 
public authority which has jurisdiction 
and maintenance responsibility for a 
FH.

Forest highw ay means a forest road 
under the jurisdiction of, and 
maintained by, a public authority and 
open to public travel.

Forest road  means a road wholly or 
partly within, or adjacent to, and 
serving the NFS and which is necessary 
fof the protection, administration, and 
utilization of the NFS and the use and 
development of its resources.

Jurisdiction  means the legal right or 
authority to control, operate, regulate 
use of, maintain, or cause to be 
maintained, a transportation facility, 
through ownership or delegated 
authority. The authority to construct or
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maintain such a facility may be derived 
from fee title, easement, written 
authorization, or permit from a Federal 
agency, or some similar method.

M etropolitan Planning Organization 
(MPO) means that organization 
designated as the forum for cooperative 
transportation decisionmaking pursuant 
to the provisions of part 450 of this title.

M etropolitan Transportation Plan 
means the official intermodal 
transportation plan that is developed 
and adopted through the metropolitan 
transportation planning process for the 
metropolitan planning area.

National Forest System  means lands 
and facilities administered by the Forest 
Service (FS), U.S. Department of 
Agriculture, as set forth in the Forest 
and Rangeland Renewable Resource 
Planning Act of 1974, as amended (16 
U.S.C. 1601 note, 1600-1614).

Open to public travel means except 
during scheduled periods, extreme 
weather conditions, or emergencies, 
open to the general public for use with 
a standard passenger auto, without 
restrictive gates or prohibitive signs or 
regulations, other than for general traffic 
control or restrictions based on size, 
weight, or class of registration.

Public authority means a Federal, 
State, county, town, or township, Indian 
tribe, municipal or other local 
government or instrumentality with 
authority to finance, build, operate, or 
maintain toll or toll-free facilities.

Public lands highw ay m eans: (1) A 
forest road under the jurisdiction of and 
maintained by a public authority and 
open to public travel or (2) any highway 
through unappropriated or unreserved 
public lands, nontaxable Indian lands, 
or other Federal reservations under the 
jurisdiction of and maintained by a 
public authority and open to public 
travel.

Public road  means any road or street 
under the jurisdiction of and 
maintained by a public authority and 
open to public travel.

Renewable resources means those 
elements within the scope of 
responsibilities and authorities of the FS 
as defined in the Forest and Rangeland 
Renewable Resource Planning Act of 
August 17,1974 (88 Stat. 476) as 
amended by the National Forest 
Management Act of October 22,1976 
(90 Stat. 2949; 16 U.S.C. 1600-1614) 
such as recreation, wilderness, wildlife 
and fish, range, timber, land, water, and 
human and community development.

Resources means those renewable 
resources defined above, plus other 
nonrenewable resources such as 
minerals, oil, and gas which are 
included in the FS’s planning and land 
management processes.

Statew ide transportation plan  means 
the official transportation plan that is:
(1) Intermodal in scope, including 
bicycle and pedestrian features, (2) 
addresses at least a 20-year planning 
horizon, and (3) covers the entire State 
pursuant to the provisions of part 450 of 
this title.

§ 660.105 Planning and route designation.
(a) The FS will provide resource 

planning and related transportation 
information to the appropriate MPO 
and/or State Highway Agency (SHA) for 
use in developing metropolitan and 
statewide transportation plans pursuant 
to the provisions of part 450 of this title. 
Cooperators shall provide various 
planning (23 U.S.C. 134 and 135) 
information to the Federal Highway 
Administration (FHWA) for 
coordination with the FS.

(b) The management systems required 
under 23 U.S.C. 303 shall fulfill the 
requirement in 23 U.S.C. 204(a) 
regarding the establishment and 
implementation of pavement, bridge, 
and safety management systems for FHs. 
The results of bridge management ’ 
systems and safety management systems 
on all FHs and results of pavement 
management systems for FHs on 
Federal-aid highways are to be provided 
by the SHAs for consideration in the 
development of programs under
§ 660.109 of this part. The FHWA will 
provide appropriate pavement 
management results for FHs which are 
not Federal-aid highways.

(c) The FHWA, in consultation with 
the FS, the SHA, and other cooperators 
where appropriate, will designate FHs.

(1) The SHA and the FS will nominate 
forest roads for FH designation.

(2) The SHA will represent the 
interests of all cooperators. All other 
agencies shall send their proposals for 
FHs to the SHA.

(d) A FH will meet the following 
criteria:

(1) Generally, it is under the 
jurisdiction of a public authority and 
open to public travel, or a cooperator 
has agreed, in writing, to assume 
jurisdiction of the facility and to keep 
the road open to public travel once 
improvements are made.

(2) It provides a connection between 
adequate and safe public roads and the 
resources of the NFS which are essential 
to the local, regional, or national 
economy, and/or the communities, 
shipping points, Or markets which 
depend upon those resources.

(3) It serves:
(i) Traffic of which a preponderance 

is generated by use of the NFS and its 
resources; or

(ii) NFS-generated traffic volumes that 
have a substantial impact on roadway 
design and construction; or

(iii) Other local needs such as schools, 
mail delivery, commercial supply, and 
access to private property within the 
NFS.

§ 660.107 Allocations.
On October 1 of each fiscal year, the 

FHWA will allocate 66 percent of Public 
Lands Highway funds, by FS Region, for 
FHs using values based on relative 
transportation needs of the NFS, after 
deducting such sums as deemed 
necessary for the administrative 
requirements of the FHWA and the FS; 
the necessary costs of FH planning 
studies; and the FH share of costs for 
approved Federal Lands Coordinated 
Technology Implementation Program 
studies.

§ 660.109 Program development.
(a) The FHWA will arrange and 

conduct a conference with the FS and 
the SHA to jointly select the projects 
which will be included in the programs 
for the current fiscal year and at least 
the next 4 years. Projects included in 
each year’s program will be selected 
considering the following criteria:

(1) The development, utilization, 
protection, and administration of the 
NFS and its resources;

(2) The enhancement of economic 
development at the local, regional, and 
national level, including tourism and 
recreational travel;

(3) The continuity of the 
transportation network serving the NFS 
and its dependent communities;

(4) The mobility of the users oFthe 
transportation network and the goods 
and services provided;

(5) The improvement of the 
transportation network for economy of 
operation and maintenance and the 
safety of its users;

(6) The protection and enhancement 
of the rural environment associated with 
the NFS and its resources; and

(7) The results for FHs from the 
pavement, bridge, and safety 
management systems.

(b) The recommended program will be 
prepared and approved by the FHWA 
with concurrence by the FS and the 
SHA. Following approval, the SHA shall 
advise any other cooperators in the State 
of the projects included in the final 
program and shall include the approved 
program in the State’s process for 
development of the Statewide 
Transportation Improvement Program. 
For projects located in metropolitan 
areas, the FHWA arid the SHA will work 
with the MPO to incorporate the 
approved program into the MPO’s 
Transportation Improvement Program
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§660.111 Agreements.
(a) A statewide FH agreement shall be 

executed among the FHWA, the FS, and 
each SHA. 'pus agreement shall set 
forth the responsibilities of each party, 
including that of adherence to the 
applicable provisions of Federal and 
State statutes and regulations.

(b) The design and construction of FH 
projects will be administered by the 
FHWA unless otherwise provided for in 
an agreement approved under this 
subpart.

(c) A project agreement shall be 
entered into between the FHWA and the 
cooperator involved under one or more 
of the following conditions:

(1) A cooperator’s funds are to be 
made available for the project or any. 
portion of the project;

(2) Federal funds are to be made 
available to a cooperator for any work;

(3) Special circumstances exist which 
make a project agreement necessary for 
payment purposes or to clarify any 
aspect of the project; or

(4) It is necessary to document 
jurisdiction and maintenance 
responsibility.

§ 660.112 Project development.
(a) Projects to be administered by the 

FHWA or the FS will be developed in 
accordance with FHWA procedures for 
the Federal Lands Highway Program. 
Projects to be administered by a 
cooperator shall be developed in 
accordance with Federal-aid procedures 
and procedures documented in the 
statewide agreement.

(b) The FH projects shall be designed 
in accordance with part 625 of this 
chapter or those criteria specifically 
approved by the FHWA for a particular 
project.

§ 660.113 Construction.
(a) No construction shall be 

undertaken on any FH project until 
plans, specifications, and estimates have 
been concurred in by the cooperator(s) 
and the FS, and approved in accordance 
with procedures contained in the 
statewide FH agreement.

(b) The construction of FHs will be 
performed by the contract method, 
unless construction by the FHWA, the 
FS, or a cooperator on its own account 
is warranted under 23 U.S.C. 204(e).

(c) Prior to final construction 
acceptance by the contracting authority, 
the project shall be inspected by the 
cooperator, the FS, and the FHWA to 
identify and resolve any mutual 
concerns.

§660.115 Maintenance.
The cooperator having jurisdiction 

over a FH shall, upon acceptance of the

project in accordance with § 660.113(c), 
assume operation responsibilities and 
maintain, or cause to be maintained, any 
project constructed under this subpart.

§ 660.117 Funding, records and 
accounting.

(a) The Federal share of funding for 
eligible FH projects may be any amount 
up to and including 100 percent. A 
cooperator may participate in the cost of 
project development and construction, 
but participation shall not be required.

(b) Funds for FHs may be used for:
(1) Planning;
(2) Federal Lands Highway research;
(3) Preliminary and construction 

engineering; and
(4) Construction.
(c) Funds for FHs may be made 

available for the following 
transportation-related improvement 
purposes which are generally part of a 
transportation construction project:

(1) Transportation planning for 
tourism and recreational travel;

(2) Adjacent vehicular parking areas;
(3) Interpretive signage; ,
(4) Acquisition of necessary scenic 

easements and scenic or historic sites;
(5) Provisions for pedestrians and 

bicycles;
(6) Construction and reconstruction of 

roadside rest areas including sanitary 
and water facilities; and

(7) Other appropriate public road 
facilities as approved by the FHWA.

(d) Use of FH funds for right-of-way 
acquisition shall be subject to specific 
approval by the FHWA.

(e) Cooperators which administer 
construction of FH projects shall 
maintain their FH records according to 
49 CFR part 18.

(f) Funds provided to the FHWA by a 
cooperator should be received in 
advance of construction procurement 
unless otherwise specified in a project 
agreement.
[FR Doc. 9 4 - 1 4 2 2 4  F iled  6 - 1 0 - 9 4 ;  8 :4 5  am ] 
BILLING CODE 4910-22-P

23 CFR Parts 710,712,713, and 720
[FHWA Docket No. 93-7]

RIN 2125-AD09

Removal of Obsolete and Redundant 
Right-of-Way Requirements

AGENCY: Federal Highway 
Administration (FHWA), DOT.
ACTION: Correction to final rule.

SUMMARY: This document contains a 
correction to the authority citation in 
the final rule published on May 16, 
1994 at 59 FR 25326. The final rule

related to removal of obsolete and 
redundant right-of-way requirements. 
EFFECTIVE DATE: June 13, 1994;
FOR FURTHER INFORMATION CONTACT: 
Gerald B. Saunders, Chief, Operations 
Division, Office of Right-of-Way , HRW- 
20, (202) 366-0142; or Reid Alsop, 
Office of Chief Counsel, HGC-31, (202) 
366-1371, Federal Highway 
Administration, 400 Seventh Street, 
SW., Washington, DC 20590. Office 
hours are from 7:45 a.iri. to 4:15 p.m., 
e.t., Monday through Friday, except 
Federal holidays.

The FHWA hereby corrects the 
authority citation of 23 CFR part 713 
which was published on Monday, May
16,1994, on page 25327 in FR Doc. 94- 
11846 to read as follows:

Authority: 23 U.S.C. 101(a), 142(f), 156, 
and 315; 42 U.S.C. 4633 and 4651-4655:^3 
CFR 1.32; 49 CFR 1.48 (b) and (cc), 18.31 and 
parts 21 and 24.

Issued on: June 6,1994.
Theodore A. McConnell,
C hief Counsel.
[FR Doc. 94-14225 Filed 6-10-94; 8:45 am 
BILLING CODE 4910-22-P

ENVIRONMENTAL PROTECTION 
AGENCY

40 CFR Part 52

[PA 19-1-6225; FRL-4890-3]

Approval and Promulgation of Air 
Quality implementation Plans; 
Pennsylvania; Stage II Vapor Recovery 
Regulations

AGENCY; Environmental Protection 
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is approving a State 
Implementation Plan (SIP) revision 
submitted by the Commonwealth of 
Pennsylvania. This revision establishes 
and requires the use of Stage II vapor 
recovery at gasoline dispensing facilities 
in ozone nonattainment areas classified 
as moderate, serious, or severe in the 
Commonwealth. The effect of this action 
is to approve, in a limited fashion, the 
Pennsylvania regulation requiring Stage 
II vapor recovery gasoline dispensing 
facilities (Chapter 129.82) and the 

■ associated definition of gasoline 
dispensing facility in Chapter 121.1. It 
is also the effect of this action to 
disapprove, in a limited fashion, 
Pennsylvania regulation, Chapter 
129.82. TThis action is being taken under 
section 110 of the Clean Air Act. 
EFFECTIVE DATE: This final rule will 
become effective on July 13,1994,
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ADDRESSES: Copies of the documents 
relevant to this action are available for 
public inspection dining normal 
business hours at the Air, Radiation, 
and Toxics Division, U.S.
Environmental Protection Agency, 
Region III, 841 Chestnut Building, 
Philadelphia, Pennsylvania 19107; Air 
and Radiation Docket & Information 
Center, U.S. Environmental Protection 
Agertcy, 401 M Street, SW., Washington, 
DC 20460; and Pennsylvania 
Department of Environmental Resources 
Bureau of Air Quality Control, P.O. Box 
8468, 400 Market Street, Harrisburg, 
Pennsylvania 17105.
FOR FURTHER INFORMATION CONTACT: 
Cynthia H. Stahl, (215) 597-9337,at the 
EPA Region III address.
SUPPLEMENTARY INFORMATION: On 
November 29,1993 (58 FR 62560), 
EPApublished a notice of proposed 
rulemaking (NPR) for, the 
Commonwealth of Pennsylvania. The 
NPR proposed two actions: (a) A limited 
approval/limited disapproval of the 
Pennsylvania Stage II vapor recovery 
regulation, Chapter 129.82 submitted on 
March 4,1992; and (b) approval of 
Chapter 129.82 as supplemented by 
section 6.7(b), (c), and (b) and Section 
17(2) of the Pennsylvania Air Pollution 
Control Act as amended on June 29,
1992. EPA proposed the approval of 
Chapter 129.82 as supplemented by 
sections of the Pennsylvania Air 
Pollution Control Act in the event that 
Pennsylvania submitted those sections 
of the Pennsylvania Air Pollution 
Control Act as a formal SIP revision.

Since Pennsylvania has not submitted 
the applicable sections from its Air 
Pollution Control Act as amended on 
June 29,1992, EPA is withdrawing its 
proposed approval of Chapter 129.82 as 
supplemented by section 6.7(b), (c), and 
(h) and section 17(2) of the 
Pennsylvania Air Pollution Control Act,; 
as amended on June 29,1992. Therefore, 
this notice is a final rulemaking action 
of the March 4,1992 submittal alone.

Other specific requirements of 
Pennsylvania’s Stage II regulation and 
the rationale for EPA’s proposed action 
are explained in the NPR and will not - 
be restated here. Only one comment 
pertaining to the NPR was received. The 
Pennsylvania Department of 
Environmental Resources (DER) 
requested that EPA withhold final 
action on the Stage II vapor recovery 
regulation submitted on March 4,1992 
until EPA resolves the issues concerning 
applicability of Stage II in moderate 
ozone nonattainment areas. EPA has no 
issues to resolve concerning Stage II in 
moderate ozone nonattainment areas.
The onboard vapor recovery

requirements required to be issued prior 
to January 22,1994 do not affect 
requirements in the Pennsylvania Stage 
II regulation, Chapter 129.82. States are 
free to continue to enforce Stage II 
regulations in moderate ozone 
nonattainment areas, even after the 
promulgation of onboard vapor recovery 
requirements by EPA. Therefore, EPA is 
finalizing its limited approval/limited 
disapproval of the Pennsylvania Stage II 
regulation, Chapter 129.82, and the 
associated definition of gasoline 
dispensing facilities located in Chapter 
121.1, which is applicable in moderate, 
serious and severe ozone nonattainment 
areas in the Commonwealth.
Final Action

EPA is approving the definition of 
gasoline dispensing facility in Chapter 
121 and the Stage II vapor recovery 
requirements in Chapter 129.82 as a 
revision to the Pennsylvania SIP. EPA is 
also disapproving thè Stage II vapor 
recovery requirements in Chapter
129.82 for the limited purpose of 
allowing Pennsylvania the opportunity 
to correct the testing and certification 
requirement deficiencies previously 
identified by EPA. This final limited 
disapproval begins the 18 month 
sanctions clock for the Pennsylvania 
Stage II regulation.

Because of the previously identified 
deficiencies, EPA cannot grant full 
approval of this rule under section 
110(k)(3) and part D- Also, because the 
submitted rule is not composed of 
separable parts which meet all the 
applicable requirements of the CAA,
EPA cannot grant partial approval of the 
rule under section 110(k)(3).

However, EPA may grant a limited 
approval of the submitted rule(s) under 
section 110(k)(3) in light of EPA’s 
authority pursuant to section 301(a) to 
adopt regulations necessary to further 
air quality by strengthening the SIP. The 
approval is limited because EPA’s 
action also contains a simultaneous 
limited disapproval, due to the fact that 
the rule does not meet the section 
182(b)(3) requirement of part D because 
of the noted deficiencies. Thus, EPA is 
approving the Pennsylvania Stage II 
vapor recovery regulation, Chapter
129.82 submitted under section 
110(k)(3) and 301(a) of the CAA for the 
limited purpose of strengthening the 
Pennsylvania SIP.

SIP approvals under section 110 and 
subchapter I, part D of the Clean Air Act 
do not create any new requirements but 
simply approve requirements that the 
State is already imposing. Therefore, 
because the Federal SIP approval does 
not impose any new requirements, the 
Administrator certifies that it does not

have a significant impact on any small 
entities affected. Moreover, due to the 
nature of the Federal-State relationship 
under the CAA, preparation of a 
flexibility analysis would constitute 
Federal inquiry into the economic 
reasonableness of state action. The 
Clean Air Act forbids EPA to base its 
actions concerning SIP’s on such 
grounds. Union E lectric Co. v. U.S. EPA, 
427 ILS. 246, 255-66 (1976); 42 U.S.C. 
7410(a)(2).
„ ÈPA is also disapproving the 

Pennsylvania Stage II rule because it 
contains deficiencies that have not been 
corrected and, as such, the rule does not 
fully meet the requirements of section 
182(b)(3) of the Act. Under section 
179(a)(2), if the Administrator 
disapproves a submission under section 
110(k) for an area designated *  
nbnattainment, based on the 
submission’s failure to meet one or more 
of the elements required by the Act, the 
Administrator must apply one of the 
sanctions set forth in section 179(b) 
unless the deficiency has been corrected 
within 18 months of such disapproval. 
Section 179(b) provides two sanctions 
available to the Administrator: highway 
funding and offsets. The 18 month 
period referred to in section 179(a) 
begins at the time EPA publishes final 
notice of this disapproval. Moreover, the 
final disapproval triggers the Federal 
implementation plan (FIP) requirement 
under section 110(c). The 18 month 
sanctions clock for the Pennsylvania 
Stage II vapor recovery regulation begins 
on June 13,1994.

EPA’s disapproval of the State request 
under section 110 and subchapter I, part 
D of the CAA does not affect any1 
existing requirements applicable to 
small entities. Any pre-existing Federal 
requirements remain in place after this 
disapproval. Federal disapproval of the 
state submittal does not affect its state- 
enforceability, Moreover, EPA’s 
disapproval of the submittal does not 
impose any new Federal requirements. 
Therefore, EPA certifies that this 
disapproval action does not have a 
significant impact on a substantial 
number of small entities because it does 
not remove existing requirements and 
impose any new “Federal requirements.

Nothing in this action should be 
construed as permitting or allowing or 
establishing a precedent for any future 
request for revision to any state 
implementation plan. Each request for 
revision to the state implementation 
plan shall be considered separately in 
light óf specific technical, economic, 
and environmental factors and in 
relation to relevant statutory and 
regulatory requirements.
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This action has been classified as a 
Table 2 action for signature by the 
Regional Administrator under the 
procedures published in the Federal 
Register on January 19,1989 (54 FR 
2214-2225), as revised by an October 4, 
1993 memorandum from Michael H. 
Shapiro, Acting Assistant Administrator 
for Air and Radiation. On January 6, 
1989, the Office of Management and 
Budget (OMB) waived Table 2 and Table 
3 SIP revisions from the requirements of 
section 3 of Executive Order 12291 for 
a period of two years. The USEPA has * 
submitted a request for a permanent 
waiver for Table 2 and 3 SIP revisions* 
The OMB has agreed to continue the 
waiver until such time as it rules on 
USEPA’s request. This request is still 
applicable under Executive Order 
12866, v\{)iich superseded Executive 
Order 12291 on September 30,1993.

Under section 307(b)(1) of the Clean 
Air Act, petitions for judicial review of 
this action, pertaining to the 
Pennsylvania Stage II regulation,
Chapter 129.82, must be filed in the 
United States Court of Appeals for the 
appropriate circuit by August 12,1994. 
Filing a petition for reconsideration by 
the Administrator of this final rule does 
not affect the finality of this rule for the 
purposes of judicial review nor does it 
extend the time within which a petition 
for judicial review may be filed, and 
shall not postpone the effectiveness of 
such rule or action. This action may not 
be challenged later in proceedings to 
enforce its requirements. (See section 
307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air 
pollution control, Hydrocarbons, 
Incorporation by reference, 
Intergovernmental relations, Ozone, 
Reporting and recordkeeping 
requirements.

Dated: April 14,1994.
Stanley L. Laskowski,
Acting R egional Adm inistrator, Region III.

40 CFR part 52 is amended as follows:

PART 52—[AMENDED]
1. The authority citation for part 52 

continues to read as follows:
Authority: 42 U.S.C, 7401-7671q.

Subpart NN—Pennsylvania

2. Section 52.2020 is amended by 
adding paragraph (c)(89) to read as 
follows:

§ 52.2020 Identification of plan.
*  *  *  *  *

(c) * * *
(89) Revisions to the Pennsylvania 

Regulations, Chapter 129.82 pertaining

to Stage II Vapor Recovery and the 
associated definition of gasoline 
dispensing facilities in Chapter 121.1 
submitted on March 4,1992 by the 
Pennsylvania Department of 
Environmental Resources:

(i) Incorporation by reference.
(A) Letter of March 4,1992 from the 

Pennsylvania Department of 
Environmental Resources transmitting 
Chapter 121.1, definition of gasoline 
dispensing facilities, and Chapter
129.82 pertaining to regulations for 
Stage II vapor recovery in moderate, 
serious and severe ozone nonattainment 
areas in the Commonwealth.

(B) Pennsylvania Bulletin (VoL 22,
No. 8) dated February 8,1992 
containing the definition of gasoline 
dispensing facility in Chapter 121.1 and 
the Stage II vapor recovery regulations 
contained in Chapter 129.82, effective 
on February 8,1992.

(ii) Additional material.
(A) Remainder of March 4 ,1992 State 

submittal.
3. Section 52.2023 is amended by 

adding paragraph (i) to read as follows:
§ 52.2023 Approval status.
*  It  fit fir- -fir

(i) Limited approval/limited 
disapproval of revisions to the 
Pennsylvania Regulations, Chapter
129.82 pertaining to Stage II Vapor 
Recovery and the associated definition 
of gasoline dispensing facilities in 
Chapter 121.1 submitted on March 4, 
1992 by the Pennsylvania Department of 
Environmental Resources. The 
Pennsylvania Stage II regulation is 
deficient in that it does not include the 
testing and certification procedures 
contained in EPA’s October 1991 Stage 
II guidance documents (EPA-450/3-91- 
022a and EPA-450/3-91-022b).
[FR Doc. 94-14244 Filed 6-10-94; 8:45 am]
BILUNG CODE 6560-50-F

FEDERAL COMMUNICATIONS 
COMMISSION

47 CFR Part 90

Special Industrial Radio Service 
CFR Correction

In Title 47 of the Code of Federal 
Regulations, part 80 to End, revised as 
of October 1,1993, on pages 296 and 
297, § 90.73, paragraph (c) incorrectly 
carried the M anufacturers R adio Service 
Frequency Table. Paragraph (c) should 
have carried the S pecial Industrial 
R adio Service Frequency Table which 
reads as follows.
§ 90.73 Special Industrial Radio Service.
fir fir fir *

(c) Frequencies available. * * *

Special Industrial Radio Service 
Frequency Table

Frequency or band Class o1 station(s) Limitations

Kilohertz:
2 ,000 to 25,000 Fixed, base or mo- 1

bile.
2292 ..................... Base or mobile «. .. 1, 34
2398 ..................... 1 .3 4
4fi37 S 1 .3 4

Megahertz:
30.58 ................ . ..... .d o .......... ,.......... 2
30.60 .................... ..... .d o ...................... 2
a n e o -..-¿r'-'Z .;. Bm ï - 2
30.64 .................... 34
31.28 .................... — d o ........... - ........ 34
a t  sto , 29, 34
31.36 ..... .............. 34
31.40 .................... 29. 34
31.44 ........... ........ 29.34
31.48 . 29, 3 1 ,3 4
31 52 ____ __ 29^ 31 34
a i  «5 34
s i  m 2 9 ,3 4
3 1 .6 4 .................... 29, 31  ̂34
31.68 .................... . . . .  dO t*»'_____im r t f 34
31 7 9 29, 31, 34
31.7« ........  ..... 29, 31; 34
3 i  « i 34
31 ft4 34
31 ftft .................. ■  B M P  .- 34
31.92 .................... ...... do ...................... V 34
31 Oft .................... « j i o ............................ * 34
33.12 _____________ ....... d o .............. . 3 ,3 4
as or 34
35.32 — . . . . . 34
35.36 ........................... 34
a s a n  .....___ 34
35.44 34
35.48 .................... 2 9 ,34
as  S3 34
35.74 . . . . ___  . . . . ......do H |  .  2
a s T fi .............. 2
as 7 f t ........................... ; 2
35.80 ............ .............. 2
as to  ,, . . ¿ i  ,  U  {  2
35 84 ........................... 2
as  fifi 2
43.02 _______ . . . . . .d O  ■ iTrrirrft■ r — -tit* 3 1 ,3 4
¿ a n a 4
43 0ft 34
43.08 . . „ ..................... ...„.do .............. 34
43.1ft ..... .............. 34
¿3 13 34
¿3 14 34
43  1ft 2
¿3 3ft ____ 3 1 .34
43.32 ........................... 34
¿3 3ft 3 1 ,34
¿3  ¿ft 3 1 .3 4
43.44 34
43  4ft 34
¿3 S3 3 1 ,34
¿7 44 2
47  4ft 2
47 S3 2
47 Sfi 2
4 7 ’fift 2
47 fi4 2
47  Rfl 2
49.52 __________ d o ......... 34
4QS4 5 ,3 4
49.56 .................... ...... do ............... 2
49.58 .................... 5 ,3 4
7 2 -7 6  ................... Operational fixed .. 6
73 44 Mobile ..................... ■ 7
72.48 ....„ ............. 7
73 S3 7
73 SR 7
73 fin 7
7S 44 7
75.48 ............... . — .do__________ _ 7
7S S3 , 7
7S Sfi . 7
7S fin 7
is n - i7 f t  ,, 35
151.490 .............. . .. .. .d o ...................... ‘ 2 .8
i s i  sns .......do ............... 4
151.520 _______ ___ ¿ 0  . . — ________ _ 2
151.535 ___ ____ ......do ____ 2
151 ssn 2
1 S 1  S f i S .do ...................... 2
i s i  snn 2
151.595 _______ 2
1 5 2 .4 6 5 ....____ i .Z z :.z 2 .2 8
152.48 _____ ____ .— .do — . . ¿fe 2 ,9
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Special Industrial Radio Service 
Frequency Table—Continued

Frequency or band Class of $tatfon(s) Limitations

152.870 ....__ If) 34
152.885 ------ — 2
152.900 _ 2,-JO
152.915 ___ __ «»„¿do ..........„ . 2
152.930 _ . . ___do _ 2,10
152.945 ....
152.960 ?  10
152.975 .....xk> _______ 2
152.990 ____ 2, to
153.005 ............. ......do__ _______ 2
153.020 --------- .... z io _____ ___ 2.10
153.035 ---------- ___d o .................. 2,11
153.050 ----- — ..„..do __________ 2,30.33
153.125 .... .d o _________ 2 30 33
153.335 ; 2  30
153.350 ____ , .„do ¿S O
153.365 ™ 3n
153.380 „ __ do „,T-T.... ,tr„ 2, 30
153.395 --------- __ .d o ____.____ _ ¿ 3 0
154.45625 ____ Fixed or mobBe__ 12,13.15, 25
154.46375 ____ __z io ___  „ 12.13,15,26,27
154.47125 _ ——do 12’ taj 15 97
154.47875 „ ... 12, 13, IB’ PS
154.49 _______ Base or mobile__ 2
154.625 ______ __ d o ___rt,  ri, ,, 2 .9
157.725 __  .. 2, 2$
157.740 2 rS
158.325 __ __.do ____ 2, 30, 33
158.355 ........ __ do ■ -_,__  ... £  32
158.385 - 2
158.400 4
156.415___ _ ...„do __ 2.30 .33
158.460 ___ ^ 2 .9
16910 172 ..... Mobile, operational 14

fixed.
173.20375 ____ Fixed or mobile — 12.13,15.27
1732100_____ __ do 12,15,16. 27
173.2375 __ — d o __ ______ 12,13,15,25
173.2625 _____ __JÓO ____ _ ..... 12,13, 15,25
1732875 ___ .... „....do 12, ia| 15̂  2Ç
173.3125 ...... \2 % 15
173.3375 _____ 12 .13Ì15. 25
173.3625 _____ ___do ___ 12,13,15,25
173.3900 _____ ......do ______ __ 12 ,15Ì16Ì 27
173.39625 ____ .....zto______ _ 12 ,13Ì15̂  27
216 to 220 ___ _ Base or mobile__ 17
22010 222 ____ Base and mobile - (37)
406-413 _____ Operational fixed .. 14
450 to 470____ Fixed __________ 18
451.725 ______ Base or mobile __ 2
451.775 ____ _ .... z io ................... 2
451.800 Operational fixed. 4. 19

base or mobile.
451.825 ______ Base or mobile.... 2
451.850 ......dO -m. 2
451.875 ______ .„.„do ............. 2
451.900 _____ _ ......do ___ 2
451.925 ______
451.950 ......... . 2
451.975 ____ _ ..„zio „  _____ 2
452.000 ______ .... .d o .................. 2
452025 ______ __ do .... 2
452.075 ______ __edo ... 2
452.125 ... L '
452.175 ___ .... .do ...__...__«... 2
456.725 ______ Mobile 2
456.775 .... .... z io _________ 2
456.800 .... Operational fixed, 4 ,19

base or mobile.
456.825 ______ Mobile______ __ 2
456.850 2
456.875 _ ..„„do___ _____ 2
456.900
456.925 ....■..
456.950 - - -  ■ .... xk> ................... 2
456.975 _____ — do — - ____ 2
457.000 ...____ .... .d o_____ ....... 2
457.025 . .
457.075 ____ H
457.125 „ __ do „„ __ 2
457.175 .
470 to 512 , Base or mobile__ 20
806 to 8 2 1 ____ Mobile ................. 21
851 to 866 ........ Base or mobile__ 21896 to 901
928 and above .. Operational-fixed - 22
929to930 .. Base only ...
935 to 940 „ __ Base or mobile__ 211427 to 1435 Operational-fixed, 17

base or mobile.
2450 to 2500 l i : Base or mobfie 23
8400 to 8 50 0__ — zto .....____ .... 24

Special Industrial Radio Service 
Frequency Table—Continued

Frequency or band Class of station(s) Limitations

10,550 to
10,680*.

"The frequencies in the band 1055-10.68 GHz are avail
able lor Digital Termination Systems and for associated 
intemodal links in the Pomt-to-Pomt Microwave Radio Service. 
No new licenses will be issued under this subpart but current 
licenses wiii be renewed.

BILLING CODE 1505-01-0

DEPARTMENT OF COMMERCE

National Ocenic and Atmospheric 
Administration

50 CFR Part 216
[Docket No. 940667-4167; I.D. 053194B]
RIN 0648-AG34

Taking and Importing of Marine 
Mammals
AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce.
ACTION: Final rule; with request for 
comments.

SUMMARY: NMFS implements provisions 
of the International Dolphin 
Conservation Act (IDCA) that make it 
unlawful, after June 1,1994, for any 
person, to sell, purchase, offer for sale, 
transport, or ship, in the United States, 
any tuna or tuna product that is not 
dolphin safe. The intent of this action is 
to ensure that the U.S. market does not 
act as an incentive to the harvest of tuna 
caught in association with dolphins or 
with driftnets.
DATES: This rule is effective June 2,
1994. Comments on this rule must be 
received or postmarked on or before 
August 12,1994.
ADDRESSES: Comments should be sent 
to: Director, Southwest Region, NMFS, 
501 W. Ocean Blvd., Suite 4200, Long 
Beach, CA 90802-4213,
FOR FURTHER INFORMATION CONTACT: LT  
Dana Wilkes, NMFS, 310-980-4000.
SUPPLEMENTARY INFORMATION: 
Background

NMFS is required to monitor the 
importation of certain fish and fish 
products to ensure compliance with 
various provisions of the Marine 
Mammal Protection Act (MMPA), as 
amended by the IDCA and the Dolphin 
Protection Consumer Information Act 
(DPCIA). The IDCA states, among other 
things, that “It is the policy of the 
United States., to ensure that the market 
of the United States does not act as an 
incentive to the harvest of tuna caught 
in association with dolphins or with 
driftnets.“

The IDCA makes it unlawful, after 
June 1,1994, for any person to sell, 
purchase, offer for sale, transport, or 
ship, in the United States, any tuna or 
tuna product that is not dolphin safe.

Tima, or a tuna product, is not 
dolphin safe if it contains tuna that was 
harvested on the high seas by a vessel 
engaged in fishing with driftnets 2.5 km 
or longer in length (“large-scale 
driftnets”). As of May 31,1994, the 
Secretary had not identified any nation 
whose vessels are engaging in fishing 
with large-scale driftnets.

Tuna or a product containing tuna 
that was harvested in the eastern 
tropical Pacific Ocean (ETP) by a vessel 
400 short tons (362.8 metric tons (mt)) 
carrying capacity or greater, is dolphin 
safe only if it is accompanied by two 
written statements: one executed by the 
captain of the vessel that harvested the 
tuna, certifying that purse seine nets 
were not intentionally deployed on or to 
encircle dolphins at any time during the 
fishing trip (captain’s statement); and 
the other from a NMFS or Inter- 
American Tropical Tuna Commission 
official certifying that there was an 
approved observer on board the vessel 
during the entire trip and that purse 
seine nets were not intentionally 
deployed during the trip on, or to 
encircle, dolphins (observer’s 
statement). Both the captain’s and the 
observer’s statements must be endorsed 
in writing by each exporter, importer, 
and processor of the product.

Tuna or a product containing tuna 
harvested outside the ETP by a purse 
seine vessel, is dolphin safe if it is 
accompanied by a captain’s statement, 
certifying that no purse seine net was 
intentionally deployed on, or to 
encircle, dolphins during the particular 
voyage on which the tuna was 
harvested.

Tuna or a product containing tuna 
harvested outside the ETP by a purse 
seine vessel in a fishery in which the 
Secretary has determined that a regular 
and significant association occurs 
between marine mammals and tuna, and 
in which tuna is harvested through the 
use of purse seine nets deployed on, or 
to encircle, marine mammals, is dolphin 
safe if it is accompanied by a captain’s 
statement and an observer’s statement. 
As of May 31,1994, the Secretary had 
not made such a determination.

NMFS anticipates that the dolphin- 
safe documentation requirements of the 
IDCA and this final rule will primarily 
affect tuna harvested with purse seine 
nets outside of the ETP. In accordance 
with the importation requirements of 50 
CFR 216.24(e), all tuna, other than fresh, 
is required to be accompanied by a 
NOAA Form 370 “Fisheries Certificate



3 03 06 Federal Register / Vol. 59, No. 112 / Monday, June 13, 1994 / Rules and Regulations

of Origin” (FCO) upon importation into 
the United States. NMFS believes that 
most tuna marketed in the United States 
(U.S.-harvested, as well as imports) is 
labeled "dolphin safe” in accordance 
with DPCIA labeling standards. 
Therefore, most tuna harvested in the 
ETP by purse seine vessels 400 short 
tons (362.8 mt) carrying capacity or 
greater and sold in the United States 
meets the dolphin-safe documentation 
requirements (i.e., it is accompanied by 
an FGO, as well as captain’s and 
observer’s statements and 
endorsements). For imported tuna 
harvested outside the ETP by a purse 
seine vessel, this regulation requires 
that a captain’s statement be attached to 
the FCO. In addition, for tuna harvested 
outside the ETP by a U.S. purse seine 
vessel, this regulation requires a 
captain’s statement. The FCO’s must be 
endorsed by each exporter, importer, 
and processor of the tuna, as described 
above.

The U.S. Customs Service (USCS) 
controls the importation of tuna and 
tuna products into the United States. 
USCS will verify that a captain’s 
statement accompanies shipments qf 
tuna and tuna product containing tuna 
harvested by purse seine outside the 
ETP, and that a captain’s statement and 
an observer’s statement, endorsed in 
writing by every exporter, importer, and 
processor, accompany tuna or tuna 
product containing tuna haryested by 
purse seine in the ETP.

This rule is codified in 50 CFR 
216.24(e)(9). The former text of 
paragraph 216.24(e)(9) that is replaced 
by this regulation was effective only 
through 1986. Therefore, deletion of that 
language has no regulatory effect.
Classification

This rule codifies statutory 
requirements and prohibitions that 
became effective pursuant to the IDCA 
after June 1, 1994. Therefore, under 
authority set forth at 5 U.S.C. 553(b)(B), 
good cause exists to waive the notice 
and comment requirements of the 
Administrative Procedure Act as such 
procedures are unnecessary. Further, in 
that this rule incorporates a statutory 
requirement already in effect, good 
cause exists under 5 U.S.C. 553(d)(3) to 
waive the 30-day delay in effective date.

This rule has been determined to be 
not significant for purposes of E.O. 
12866.

This rule contains collection-of- 
information requirements subject to the 
Paperwork Reduction Act. The 
collections found at 50 CFR 216.24(e) 
have been previously approved by the 
Office of Management and Budget 
(OMB) under Control Number 0648-

0040 for tuna or a tuna product that 
contains tuna harvested in the ETP by 
purse seine vessels of 400 short tons 
(362.8 metric tons) carrying capacity or 
greater and that is labeled ’’dolphin 
safe.” The public reporting burden for 
this collection was previously estimated 
to be 0.66 hours per response, including 
the time for reviewing instructions, 
searching existing data sources, 
gathering and maintaining the data 
needed, and completing and reviewing 
the collection of information (56 FR 
47418, September 19,1991). The IDCA 
now mandates that the same reporting 
requirement apply to all tuna or tuna 
products containing tuna harvested by 
purse seine in the ETP by these vessels, 
and it is expected that the same 
reporting burden will apply. In 
addition, all tuna or tuna products 
containing tuna harvested by purse 
seine vessel outside the ETP must now 
be accompanied by the captain’s 
statement described above. The 
reporting burden for the completion of 
die captain’s statement for tuna 
harvested by purse seine outside of the 
ETP is estimated to be 0.083 hours per 
response. Also, tuna harvested outside 
the ETP must now be accompanied by 
an FCO and captain’s statement. Send 
comments regarding this burden 
estimate or on any other aspect of this 
collection of information, including 
suggestions for reducing this burden, to 
the Director, Southwest Region, NMFS 
(see ADDRESSES) and to the Office of 
Management and Budget, Paperwork 
Reduction Project 0648-0400, 
Washington, D.C. 20503 (Attn: NOAA 
Desk Officer).
List of Subjects in 50 CFR Part 216

Administrative practice and 
procedure, Imports, Indians, Marine 
mammals, Penalties, Reporting and 
recordkeeping requirements, 
Transportation.

Dated: June 6,1994.
Charles Karaella,
Acting Program Management Officer, 
National Marine Fisheries Service.

For the reasons set out in the 
preamble, 50 CFR part 216 is amended 
as follows:

PART 216—REGULATIONS 
GOVERNING THE TAKING AND 
IMPORTING OF MARINE MAMMALS

1. The authority citation for part 216 
continues to read as follows:

Authority: 16 U.S.C. 1361 et seq.

2. In § 216.24, the heading of 
paragraph (e) is revised and paragraph
(e)(9) is revised to read as follows:

§ 216.24 Taking and related acts incidental 
to commercial fishing operations.
* * * *

(e) Im portation, purchase, shipm ent, 
sa le and transport.

(9) D olphin sa fe requirem ents, (i) It is 
unlawful for any person to sell, 
purchase, offer for sale, transport, or 
ship in the United States, any tuna or 
tuna product that is not dolphin safe.

(ii) For purposes of this section, tuna 
or a tuna product is dolphin safe if:

(A) It does not contain tuna that was 
harvested on the high seas by a vessel 
engaged in large-scale driftnet fishing;

(B) In the case of tuna or tuna product 
that contains tuna harvested in the ÈTP 
by a purse seine vessel, either the purse 
seine vessel is of less than 400 short 
tons (362.8 metric tons (mt)) carrying 
capacity or, if the purse seine vessel is 
of 400 short tons (362.8 mt) carrying 
capacity or greater, the tuna or tuna 
product is accompanied by:

(1) A completed Fisheries Certificate 
of Origin;

(2) A written statement by the captain 
of each vessel that harvested the tuna, 
certifying that the vessel did not 
intentionally deploy a purse seine net 
on, or to encircle, dolphins at any time 
during the trip; a written statement, 
signed by either the Secretary or a 
representative of the Inter-American 
Tropical Tuna Commission, certifying 
that an observer employed by or 
working under contract with the Inter- 
American Tropical Tuna Commission or 
the Secretary, was on board the vessel 
during the entire trip and that the vessel 
did not intentionally deploy a purse 
seine net on, or to encircle, dolphin at 
any time during the trip; and

(3) An endorsement on the Fisheries 
Certificate of Origin by each exporter, 
importer, and processor certifying that, 
to the best of his or her knowledge and 
belief, the Fisheries Certificate of Origin 
and attached documents, and the 
statements required by this paragraph 
(è)(9)(ii) accurately describe the tuna 
products;

(C) In the case of tuna or a tuna 
product containing tuna harvested 
outside the eastern tropical Pacific 
Ocean by a purse seine vessel, it is 
accompanied by a written statement, 
executed by the captain of the vessel, 
Certifying that no purse seine net was 
intentionally deployed on, or to 
encircle, dolphins during the particular 
voyage on which the tuna was 
harvested; and

(D) In the case of tuna or a tuna 
product containing tuna harvested. 
outside the ETP by a purse seine vessel 
in a fishery in which the Secretary has 
determined that a regular and 
significant association occurs between
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marine mammals and tuna, and in 
which tuna is harvested through the use 
of purse seine nets deployed on, or to 
encircle, marine mammals, it is 
accompanied by a written statement, 
executed by the captain of the vessel 
and by ah observer, certifying that no 
purse seine net was intentionally 
deployed on, or to encircle, marine 
mammals during the particular voyage 
on which the tuna was harvested.

(iii) Subm ission o f  docum entation.—
(A) Im ported tuna or tuna product. The 
documents required by paragraph 
(e)(9)(ii) of this section must accompany 
the imported tuna or tuna product until 
no further endorsements are required on 
the documentation and the documents 
have been submitted to officials of the 
U.S. Customs Service at the time of 
importation.

(B) U.S. dom estic shipm ents. The 
documents required by paragraph 
(e)(9)(ii) of this section must accompany 
tuna or tuna product, other than 
imported, until no further endorsements 
are required on the documentation and 
the documents have been submitted to 
the Director, Southwest Region,
National Marine Fisheries Service, 501 
W. Ocean Boulevard, Suite 4200, Long 
Beach, CA 90802.
it 1c it  it  *

[FRDoc. 94-14247 Filed 6-10-94; 8:45 am] 
BILLING CODE 3510-22-F

50 CFR Part 301

[Docket No. 931235-4107; I.D. 060694F]

Pacific Halibut Fisheries

AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NO A A), 
Commerce.
ACTION: Notice of inseason action.

SUMMARY: The Assistant Administrator 
for Fisheries, NOAA, on behalf of the 
International Pacific Halibut 
Commission (IPHC),publishes notice of 
this inseason action pursuant to IPHC 
regulations approved by the United 
States Government to govern the Pacific 
halibut fishery. This action is intended 
to enhance the conservation of Pacific 
halibut stocks in order to help sustain 
them at an adequate level in the 
northern Pacific Ocean and Bering Sea. 
EFFECTIVE DATE: May 26,1994.
FOR FURTHER INFORMATION CONTACT: 
Steven Pennoyer, telephone 907-586- 
7221; Gary Smith, telephone 206-526- 
6140; or Donald McCaughran, telephone 
206-634-1838.

SUPPLEMENTARY INFORMATION: The IPHC, 
under the Convention between the 
United States of America and Canada 
for the Preservation of the Halibut 
Fishery of the Northern Pacific Ocean 
and Bering Sea (signed at Ottawa, 
Ontario, on March 2,1953), as amended 
by a Protocol Amending the Convention 
(signed at Washington, DC, on March 
29,1979), has issued this inseasoii 
action pursuant to IPHC regulations 
governing the Pacific halibut fishery. 
The regulations have been approved by 
the Secretary of State of the United 
States of America (58 F R 17791, April 
6,1993). On behalf of the IPHC, this 
inseason action is published in the 
Federal Register to provide additional 
notice of its effectiveness, and to inform 
persons subject to the inseason action of 
the restrictions and requirements 
established therein. -
Inseason Action
1994 H alibut Landing R eport No. 3

North Washington Coast Sport 
Fishery to Close

The north Washington coast (waters 
west of the Bonilla-Tatoosh line and 
south to the Queets River) sport halibut 
harvest through May 22 is 47,699 lb 
(21.6 mt). It is anticipated that the catch 
limit of 68,039 lb (30.9 mt) for this area 
will be reached on May 28. Therefore, 
the sport halibut fishery in this area will 
close at 11:59 p.m. on May 28, and 
remain closed for the remainder of 1994.

Anglers have landed an estimated
6,500 lb (3.0 mt) of Pacific halibut in 
Neah Bay, WA, that were caught in 
Canadian waters. Fishing remains open 
in Canadian waters with a two fish daily 
bag limit, no size restriction. Anglers 
desiring to fish in Canadian waters are 
strongly urged to contact Canada 
Department of Fisheries and Oceans at 
(604) 666-0383/0583 for sport fishing 
information concerning licensing and 
the nautical description of closed areas.

Dated: June 7,1994.
David S. Crestin,
Acting Director, O ffice o f F isheries 
Conservation and M anagement, N ational 
M arine F isheries Service.
[FR Doc. 94-14299 Filed 6-10-94; 8:45 am] 
BILLING CODE 3510-22-F

50 CFR Part 675

[D ocke t No. 931100-4043; I.D. 060894A]

Groundfish of the Bering Sea and 
Aleutian Islands Area

AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and

Atmospheric Administration (NOAA), 
Commerce.
ACTION: Closure.

SUMMARY: NMFS is prohibiting retention 
of Greenland turbot in the Bering Sea 
subarea (BS) of the Bering Sea and 
Aleutian Islands management area 
(BSAI). NMFS is requiring that catches 
of Greenland turbot in the BS be treated 
in the same manner as prohibited 
species and discarded at sea with a 
minimum of injury. This action is 
necessary because the Greenland turbot 
total allowable catch (TAC) in the BS 
has been reached.
EFFECTIVE DATE: 12 noon, Alaska local 
time (A.l.t.), June 8,1994, until 12 
midnight, A.l.t., December 31,1994.
FOR FURTHER INFORMATION CONTACT: 
Michael L. Sloan, 907-586-7228. 
SUPPLEMENTARY INFORMATION: The 
groundfish fishery in the BSAI exclusive 
economic zone is managed by the 
Secretary of Commerce according to the 
Fishery Management Plan for the 
Groundfish Fishery of the BSAI Area 
(FMP) prepared by the North Pacific 
Fishery Management Council under 
authority of the Magnuson Fishery 
Conservation and Management Act. 
Fishing by U.S. vessels is governed by 
regulations implementing the FMP at 50 
CFR parts 620 and 675.

In accordance with § 675.20(a)(7)(ii), 
the Greenland turbot TAC for the BS 
was established by the final 1994 initial 
specifications of groundfish (59 FR 
7656, February 16,1994) and 
subsequent apportionment of reserve 
(59 FR 21673, April 26, 1994) as 4,667 
metric tons.

Thè Director, Alaska Region, NMFS 
has determined in accordance with 
§ 675.20(a)(9), that the Greenland turbot 
TAC in the BS has been reached. 
Therefore, NMFS is requiring that 
further catches of Greenland turbot in 
the. BS be treated as prohibited species 
in accordance with § 675.20(c)(3), 
effective from 12 noon, A.l.t., June 8, 
1994, until 12 midnight, A.l.t.,
December 31,1994.
Classification

This action is taken under § 675.20 
and is exempt from OMB review under
E.O. 12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: June 8,1994.

David S. Crestin,
Acting Director, O ffice o f  F isheries 
Conservation and M anagement, N ational 
M arine F isheries Service.
[FR Doc. 94-14298 Filed 6-8-94; 4:50 pm] 
BILLING CODE 3510-22-F
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NUCLEAR REGULATORY V  
COMMISSION

10CFR Part 9
[Docket No. PRM-9-2]

Ohio Citizens for Responsible Energy, 
Inc.; Receipt of Petition for Rulemaking

AGENCY: Nuclear Regulatory 
Commission.
ACTION: Petition for rulemaking; notice 
of receipt.

SUMMARY: The Nuclear Regulatory 
Commission (NRC) is publishing for 
public comment a notice of receipt of a 
petition for rulemaking dated February
10,1994, which was filed with the 
Commission by Ohio Citizens for 
Responsible Energy, Inc. (OCRE). The 
petition was docketed by the NRC on 
February 15,1994, and has been 
assigned Docket No. PRM-9-2. OCRE 
filed an amendment to the petition 
which was docketed by the NRC on 
April 11,1994. The petitioner requests 
that the NRC amend its regulations to 
establish public right-to-know 
provisions that would ensure public 
access to licensee-held information. 
DATES: Submit comments by August 29, 
1994. Comments received after this date 
will be considered if it is practical to do 
so but the Commission is able to ensure 
consideration only for comments 
received on or before this date. 
ADDRESSES: Submit written comments 
to the Secretary of the Commission, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555, Attention: 
Docketing and Service Branch.

Deliver comments to 11555 Rockville 
Pike, Rockville, Maryland, between 7:45 
am and 4:15 pm on Federal workdays.

For a copy of the petition, write the 
Rules Review and Directives Branch, 
Division of Freedom of Information and 
Publications Services, Office of 
Administration, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555.

The petition and copies of comments 
received may be inspected and copied 
for a fee at the NRC Public Document

Room, 2120 L Street, NW. (Lower 
Level}, Washington, DC.
FOR FURTHER INFORMATION CONTACT: 
Michael T. Lesar, Chief, Rules Review 
Section, Rules Review and Directives 
Branch, Division of Freedom of 
Information and Publications Services, 
Office of Administration, U.S. Nuclear 
Regulatory Commission, Washington,
DC 20555, Telephone: 301-415-7163 or 
Toll Free: 800-368-5642.
SUPPLEMENTARY INFORMATION: 
Background

The regulations specified in 10 CFR 
Part 9 address the public’s right of 
access to information held by NRG. 
Subpart A prescribes procedures for 
making NRC agency records available to 
the public for inspection and copying 
under the Freedom of Information Act 
(FOIA) and provides notice of 
procedures for obtaining NRC records 
otherwise publicly available. Subpart B 
implements the provisions of the 
Privacy Act of 1974 with respect to the 
procedures by which individuals may 
determine the existence of, seek access 
to, and request correction of NRC 
records concerning themselves. Subpart 
B also covers the requirements 
applicable to NRC personnel with 
respect to the use and dissemination of 
such records.
The Petitioner

On February 10,1994, OCRE filed a 
petition for rulemaking under 10 CFR 
2.802 with the NRC. OCRE filed an 
amendment to the petition on April 11, 
1994. The petitioner is a private, not-for- 
profit organization incorporated under 
the laws of the State of Ohio. OCRE 
specializes in research and advocacy on 
nuclear safety issues and supports the 
highest standards of safety and 
environmental protection. OCRE also 
supports the right of meaningful public 
participation in the regulation of 
nuclear facilities. The petitioner was an 
intervenor in the operating license 
proceeding for the Perry Nuclear Power 
Plant and has intervened in three 
operating license amendment cases 
regarding Perry.
Reasons for the Petition ,

According to the petitioner, the 
purpose of the petition is to request a 
change to the rules regarding public 
access to information as stated in 10 
CFR part 9, particularly information that

is held by licensees but is not submitted 
to the NRC. OCRE contends that it has 
observed a trend in the NRC’s regulatory 
practice in the past several years that 
decreases the amount of information to 
which the public has access. The 
petitioner believes that this trend is 
apparent in NRC bulletins and generic 
letters issued over the past six years. 
OCRE states that these documents 
instruct licensees to send conclusory 
statements that they have completed the 
requested actions to the NRC instead of 
instructing licensees to send the NRC 
detailed documentation and analyses of 
their actions. The detailed records are 
kept at the plant site where they are 
accessible only to NRC inspectors. The 
petitioner is particularly concerned 
because if these materials are never sent 
to the NRC, they will not get into the 
Public Document Room and the public 
will never have access to them. OCRE 
further states that the materials will not 
even be obtainable under the FOIA 
unless an NRC inspector happens to 
make a copy of the requested documents 
and the documents are still in the 
agency’s possession at the time the 
FOIA request is filed.

OCRE refers to the Station Blackout 
rule in § 50.63(a)(2), which states that 
“the capability for coping with a station 
blackout of specified duration shall be 
determined by an appropriate coping 
analysis. Utilities are expected to have 
the baseline assumptions, analyses, and 
related information used in their coping 
evaluations available for NRC review.” 
It is not apparent to the petitioner that 
this material is actually sent to the NRC 
and made publicly available.

The petitioner believes that other 
regulatory trends are also decreasing 
public access to information. OCRE 
states that the Technical Specification 
Improvement Program encourages the 
removal of material from the plant 
technical specifications and the 
relocation of it to internal plant 
documents. The petitioner included a 
list of recent generic letters that enable 
licensees to relocate material from the 
plant technical specifications, a public 
document, into other plant documents 
that may not be available to the public. 
According to the petitioner, about 36 
percent of current technical 
specification material will be relocated 
to internal plant documents under this 
program.
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The petitioner states that NRC’s 
revised rules of practice place an even 
greater burden on public petitioners to 
provide as much documentation and 
factual basis for contentions as early as 
possible while the access of petitioners 
to detailed information is dim inishing. 
The petitioner further states that if 
detailed information is never submitted 
to the NRC, and thus never becomes 
accessible to the public, participants in 
proceedings will never be able to supply 
a basis sufficient to support admission 
of contentions under the new rules of 
practice.

OCRE believes that lack of public 
access to information on nuclear 
regulation undermines public 
confidence in the NRC’s regulatory 
program and is contrary to the public’s 
statutory right to participate in the NRC 
regulatory process. The petitioner also 
states that members of the public cannot 
fulfill the role of participating in the 
NRC regulatory process, which Congress 
has bestowed upon them, without 
access to the detailed information that 
current NRC policies are placing beyond 
the public’s reach.

In the amendment to the petition, 
OCRE cited two additional examples of 
the lack of public access to licensee- 
held information. The first example is 
NRC’s proposed rule entitled “Codes 
and Standards for Nuclear Power Plants; 
Subsection IWE and Subsection IWL”
(59 FR 979, January 7 ,1994J, which 
states that “In order to further reduce 
the burden on licensees and NRC staff, 
the Subsection IWE and IWL portions of 
the ISI plan will not have to be 
submitted to the NRC for approval. 
Licensees may simply retain their initial 
Subsection IWE and Subsection IWL 
plans at the site for audit.” The second 
example is NRC’s final rule entitled 
“Storage of Spent Fuel in NRC- 
Approved Storage Casks at Power 
Reactor Sites” (55 FR 29161, July 18,
1990) which does not appear to require 
nuclear power plant users of the 
approved storage casks to submit their 
site-specific evaluations, as required by 
§ 72.212(b)(2), to the NRC. This section 
states that “A copy of this record must 
be retained until spent fuel is no longer 
stored under the general license issued 
under § 72.210.” The petitioner further 
states that § 72.212(b)(10) only requires 
that general licensees make records 
available to the NRC for inspection.

In the amendment to the petition, the 
petitioner amended the language in its 
suggested § 9.301(b) to include persons 
required by the proposed rule entitled 
Certification of Gaseous Diffusion 

Plants,” published on February 11,1994 
(59 FR 6792), to obtain NRC certification 
of gaseous diffusion plants under

proposed Part 76 in the definition of 
“possessor.” OCRE requests that the 
NRC clarify that this proposed 
definition would include entities 
authorized to dispose of radioactive 
materials.

The petitioner recommends a change 
to Part 9 to establish the public’s right- 
to-know and to provide the public 
access to copies of internal plant 
documents, subject to the exceptions 
necessary to protect sensitive 
information. The suggested amèndment 
would not require that licensees 
generate information that does not 
already exist in response to a request. 
The petitioner believes that its 
suggested amendment would strike a 
proper balance between the public’s 
right to know and the rights of the 
licensees.

The petitioner’s suggested 
amendment would include appeal 
procedures. If a requester is not satisfied 
with a licensee’s response to a request 
for information, the requester could 
appeal the matter to an Administrative 
Law Judge on the Atomic Safety and 
Licensing Board Panel. According to the 
petitioner, this option is the most 
appropriate and efficient one for 
appeals.

OCRE believes that its suggested 
amendment to Part 9 would impose a 
minimal burden on licensees and that 
this minor burden would be, justified by 
the substantial increase in meaningful 
public participation. According to the 
petitioner, the proposed amendment to 
Part 9 would also enhance the public’s 
confidence in the NRC’s regulatory 
program.
The Suggested Amendments

The petitioner requests that the NRC 
amend 10 CFR Part 9 by adding subpart 
E to read as follows:

Subpart E—Public Right of Access to 
Licensee-Held Information

Section 9.300 S cope o f  Subpart
This subpart establishes the public’s 

right of access to licensee-held 
information, subject to certain 
exceptions. This subpart sets forth the 
procedures to be followed by persons 
requesting documents held by NRC 
licensees or applicants and by the 
licensees or applicants in responding to 
requests for documents. This subpart 
also establishes procedures for 
appealing adverse licensee responses to 
public requests for records.
Section 9.301 D efinitions

As used in this subpart,
(a) “Person” has the meaning given in 

10 CFR 2.4.

(b) “Possessor” means any holder of 
or applicant for any license to possess, 
use, dispose of, and/or transfer source 
material, byproduct material, special 
nuclear material, and/or spent fuel, or to 
construct, manufacture, possess, own, 
operate, and/or transfer any production 
or utilization facility or independent 
spent fuel storage installation, or any 
holder of or applicant for any 
construction permit, or any holder of or 
applicant for an early site permit under 
subpart A of 10 CFR part 52, or any 
holder of or applicant for a standard 
design certification under subpart B of 
part 52, or any holder of or applicant for 
a certificate of compliance or approved 
compliance plan under part 76.

(c) “Record” means any document, 
writing, book, data, paper, brochure, 
photograph, punch card, magnetic tape 
or disk, paper tape, sound recording, 
pamphlet, slide, motion picture, map, 
drawing, graph, correspondence, 
contract, report, microfilm, microfiche, 
optical storage medium, or other 
documentary material, regardless of 
form or characteristics, made by, in the 
possession of, or under the control of a 
possessor.
Section 9.302 Designation o f  
R esponsible O fficial

Each possessor shall designate, by 
name or title, a responsible official to 
whom requests for records are to be 
sent. Each possessor shall report to the 
NRC the name and/or title of the 
responsible official so designated. 
Possessors shall promptly notify the 
NRC, in writing, of any changes to the 
name or title of the designated 
responsible official. The NRC will 
periodically publish a list of possessors 
and their designated responsible 
officials.
Section 9.303 Procedure fo r  
Requesting Records

Any person may request any record 
relevant to NRC-licensed or regulated 
activities held by a possessor. The 
request shall be made in writing and 
sent to the responsible official 
designated by the possessor. The 
requester should describe the records 
sought with reasonable specificity.
Section 9.304 R esponse by Possessor

(a) A possessor receiving a request for 
records shall respond to the request 
within thirty (30) days from the receipt 
of the request by the designated 
responsible official.

(b) The possessor’s response shall 
consist of one or more of the following 
options:

(1) If the records requested do not 
exist or are not within the possession or
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control of the possessor, inform the 
requester of this fact.

(2) If the records requested are 
publicly available, inform the requester 
of this fact and where the records may 
be obtained.

(3) Place the records requested in the 
NRC’s Public Document Room in 
Washington, DC, or in a Local Public 
Document Room near the possessor’s 
facility or convenient to the requester, 
and inform the requester where the 
records may be obtained.

(4) Provide the records directly to the 
requester. The possessor may require 
the requester to páy reasonable 
reproduction fees.

(5) The possessor may refuse to 
disclose the requested records only if 
one or more of the following criteria are 
met:

(i) The requested records have 
absolutely no relevance to any activity, 
facility, or material licensed or regulated 
by the NRC.

(ii) The requested records contain 
personnel or medical files or similar 
personal information, the disclosure of 
which would constitute a clearly 
unwarranted invasion of personal 
privdcy. However, records pertaining to 
the requester shall be disclosed directly 
to the requester or his or her designated 
legal representative.

(iiij The requested records contain 
trade secrets or proprietary information 
or privileged or confidential commercial 
or financial information.

(iv) The requested records contain 
safeguards information, as defined in 10 
CFR part 73.

(v) The requested records contain 
material that has been properly 
classified in the interests of national 
defense or foreign policy.

(vi) The requested records contain 
information that would disclose the 
identity of a confidential source or 
reveal information furnished only by a 
confidential source, the disclosure of 
which would tend to reveal the source’s 
identity.

(c) Any reasonably segregable portion 
of a record shall be provided to the 
requester or placed in the Public 
Document Room after deletion of the 
portions that are exempt under 
paragraph (b)(5).

(d) Unless disclosure of the record is 
prohibited by law, a possessor may 
disclose a record containing material 
exempt under paragraph (b)(5) directly 
to the requester upon the execution of 
an appropriate protective agreement.
Section 9.305 A ppeals

(a) A requester may appeal a 
possessor’s response for denial of access 
to the requested records, for charging

excessive reproduction fees, or for lack 
of response by the possessor within the 
designated time limits.

(b) Appeals shall be made by filing a 
notice of appeal with the Chairman of 
the Atomic Safety and Licensing Board 
Panel. The notice of appeal shall be 
filed within sixty (60) days of the 
possessor’s final response and shall 
include:

(i) A copy of the requester’s original 
letter of request;

(ii) a copy of the possessor’s 
response(s), or a statement that the 
possessor has not responded to the 
request;

(iii) an explanation of why the 
possessor’s response is inadequate, 
erroneous, or otherwise unacceptable, or 
why the reproduction fees charged by 
the possessor are excessive.

(c) Upon the receipt of a notice of 
appeal under this section, the Chairman 
of the Atomic Safety and Licensing 
Board Panel shall appoint an 
Administrative Law Judge to consider 
the appeal. The Administrative Law 
Judge shall utilize whatever informal 
procedures are deemed necessary to 
resolve the matter and may examine in 
camera the requested records to 
determine whether such records or any 
part thereof may be withheld under the 
exemptions specified in § 9.304(b)(5). 
The burden of proof is upon the 
possessor to sustain its actions.

(d) The decision of the Administrative 
Law Judge shall be binding on the 
possessor. Decisions of the 
Administrative Law Judge shall be final 
and are not subject to further 
administrative appeals or judicial 
review.
Section 9.306 Penalties

Refusal of a possessor to comply with 
an order of the Administrative Law 
Judge may be subject to enforcement 
action by the NRC.

Dated at Rockville, Maryland, this 7th day 
of June, 1994.

For the Nuclear Regulatory Commission. 
John C. Hoyle,
Acting Secretary o f  the Com m ission.
[FR Doc. 94-14256 Filed 6-10-94; 8:45 am] 
BILLING CODE 7590-01-P

FEDERAL RESERVE SYSTEM

12 CFR Part 203 
[R egu la tion  C; D ocket No. R -0839]

Home Mortgage Disclosure
AGENCY: Board of Governors of the 
Federal Reserve System.
ACTION: Proposed rule.

SUMMARY: The Board is publishing for 
public comment proposed changes to 
Regulation C (Home Mortgage 
Disclosure) and to the instructions and 
reporting forms that financial 
institutions must use in complying with 
the annual reporting requirements 
under the regulation. The principal 
reasons for the proposed amendments 
are to respond to the statutory 
provisions regarding earlier availability 
of the HMDA disclosure statements to 
the public; help improve the quality of 
the HMDA data; and provide 
clarifications requested by financial 
institutions that report under HMDA. 
The amendments would set an earlier 
deadline for reporting HMDA data to 
supervisory agencies; require reporting 
in machine-readable format; require 
institutions to keep their loan 
application registers current during the 
year as data are being collected; and 
make a number of other changes.
DATES: Comments must be received on 
or before August 10,1994.
ADDRESSES: Comments should refer to 
Docket No. R-0839 and be sent to 
William W. Wiles, Secretary, Board of 
Governors of the Federal Reserve 
System, Washington, DC 20551. They 
may also be delivered to the guard 
station in the Eccles Building courtyard 
on 20th Street, NW. (between 
Constitution Avenue and C Street on 
20th Street NW (between Constitution 
Avenue and C Street, NW.) between 
8:45 a.m. and 5:15 p.m. weekdays. 
Comments received will be available for 
inspection and copying by any member 
of the public in the Freedom of 
Information Office, room B-1122 of the 
Eccles Building, between 9 a.m. and 5 
p.m. weekdays.
FOR FURTHER INFORMATION CONTACT: Jane 
Jensen Gell or W. Kurt Schumacher, 
Staff Attorneys, or John C. Wood, Senior 
Attorney, Division of Consumer and 
Community Affairs, Board of Governors 
of the Federal Reserve System, 
Washington, DC 20551, at 202/452- 
2412; for the hearing impaired only, 
contact Dorothea Thompson, 
Telecommunications Device for the 
Deaf, at 202/452-3544.
SUPPLEMENTARY INFORMATION:
(1) Background

The Board’s Regulation C (12 CFR 
part 203) implements the Home 
Mortgage Disclosure Act of 1975 
(HMDA) (12 U.S.C. 2801 et seq.). The 
regulation requires most mortgage 
lenders located in metropolitan 
statistical areas (MSAs) to report 
annually to federal supervisory 
agencies, and disclose to the public, 
information about their home mortgage
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and home improvement lending 
activity. The reports and disclosures 
cover loan originations, applications 
that do not result in originations (for 
example, applications that are denied or 
withdrawn), and purchases of loans. 
Information reported includes the 
location of the property to which the 
loan or application relates; the race or 
national origin, gender, and income of 
the applicant; and the type of purchaser 
for loans sold in the secondary market 
For denied applications, lenders are also 
permitted to report the reasons for 
denial.

Lenders are required to report 
originations, applications, and 
purchased loans for each calendar year 
to their supervisory agency by March 1 
of the following year. The reports are 
made on a HMDA Loan/Application 
Register (HMDA-LAR) in a transaction- 
by-transaction format; for reports 
containing more than 100 entries, 
lenders currently are expected to submit 
the data in automated form (magnetic 
tape or diskette). The lender’s 
supervisory agency submits the data to 
the Federal Reserve Board, which 
processes the data on behalf of member 
agencies of the Federal Financial 
Institutions Examination Council 
(FFIEC) and the Department of Housing 
and Urban Development. The Board 
then prepares public disclosure 
statements for each reporting lender and 
aggregate reports covering the data for 
all lenders in a metropolitan area. The 
statements are sent to lenders, generally 
by July or August, and the lenders are 
required to make the statements 
available to the public at their home 
office and at certain branch offices.

Although lenders must make the 
disclosure statements available within 
three business days, they have a thirty- 
day period within which to review the 
statements prepared by the Board and to 
report any discrepancies to the agencies. 
After necessary revisions have been 
made, the Board prepares and sends 
disclosure statements for all reporting 
lenders in each MSA, along with 
a88regate disclosure tables covering all 
such lenders, to a central data 
depository in each MSA. The central • 
depositories are usually public libraries, 
regional planning agencies, or other 
public offices; the disclosures are 
generally sent to the depositories by 
October.

(2) Explanation of Proposed 
Amendments

One of the principal reasons the 
Board is proposing to amend Regulat 
C is the need to make HMDA data 
available to the public earlier than hi 
been the case in the past Statutory

amendments to HMDA enacted in 1992 
provide that starting with the HMDA 
reports for calendar year 1994, 
disclosure statements for individual 
lenders should be available to the public 
by July 1 of the following year, and that 
aggregate tables should be available at 
the central depositories by-September 1.

To meet this timetable, it will be 
necessary for the agencies to begin 
processing the raw data earlier than 
March 1, Therefore, the proposed 
amendments include a change in the 
deadline for data submission, requiring 
lenders to submit their data by February 
1 instead of March 1. Some of the other 
proposed amendments also are 
intended, in pari, to facilitate earlier 
availability of the data (see discussion 
concerning the proposed change to 
§ 203.5(a), below).

Another important reason the Board is 
proposing amendments to Regulation C 
relates to the accuracy of the HMDA 
data. The accuracy of the HMDA reports 
produced under the new data collection 
system that was instituted in 1990 
(following an expansion of the data 
collected under HMDA) has improved 
in each succeeding year, but concerns 
continue to exist about data quality. A 
major part of what is involved in 
ensuring data accuracy relates to matters 
that are in the control of reporting 
institutions; for example, lending 
institutions must devote adequate 
resources to the task of accurately 
compiling and checking data before 
reporting it. However, to the extent that 
any requirements of the regulation are 
unclear or complicated, consistent and 
accurate reporting is more difficult. 
Accordingly, some of the proposed 
amendments now being published are 
intended in whole or in part to make the 
reporting requirements Clearer or 
simpler. In addition, another proposed 
amendment calls for reporting in 
machine-readable format; this change 
also should help improve data quality, 
as discussed below.

The Board solicits comment generally 
on other ways in which Regulation C 
might be changed to better address 
problems of accuracy of the HMDA data. 
For example, would allowing or * 
¿requiring all home equity lines to be 
reported—rather than only the portion 
of a line the borrower intends to use for 
home improvement or home purchase— 
simplify reporting and bring about 
greater consistency? Would the same be 
true for other categories of loans? (On a 
similar point, refer to the discussion of 
possible changes in the types of 
refinancings that should be reported, in 
section (3), “Other Matters on Which 
the Board Solicits Comment,” below.) 
Are there areas in which explanations

could be made simpler or clearer, 
thereby facilitating more accurate 
reporting?

The Board notes its intention to 
publish within the next several months 
a proposed staff commentary to 
Regulation C. The commentary will 
provide a vehicle for interpretations that 
would help lenders better understand 
and comply with the regulation’s 
requirements. The commentary will 
supplement the detailed instructions 
provided in appendix A to Regulation C 
for completion of the HMDA-LAR and 
in the Guide to HMDA Reporting: 
Getting It Right, the brochure published 
by the FFIEC and distributed by the 
individual agencies. The Board is in the 
process of drafting the commentary, and 
solicits comment from lenders 
identifying specific areas that the 
commentary should address.

Set forth Delow is a section-by-section 
discussion of the proposed amendments 
to the regulation.
Section 203:2—D efinitions
Paragraph (f)—Home Improvement Loan

The proposal would revise the 
regulation’s definition of “home 
improvement loan” to facilitate 
compliance. The existing definition sets 
two conditions: first, that the loan 
applicant state, at the time of the 
application, that the loan is for the 
purpose of repairing, rehabilitating, or 
remodeling a dwelling; and second, that 
the loan be classified in the records of 
the financial institution as a home 
improvement loan.

One change proposed by the Board 
relates to the first part of die 
definition—that the loan be for the 
purpose of repairing, rehabilitating, or 
remodeling a dwelling. Questions have 
arisen about situations in which a loan 
is made for the purpose of making 
improvements to the borrower’s 
residential property, but not, strictly 
speaking, to the “dwelling” as defined 
under Regulation C. The regulation 
defines dwelling as a residential 
structure, whether or not attached to 
real property. Thus, for example, a 
dwelling under Regulation C includes a 
house, apartment building, or mobile 
home, but not necessarily the land upon 
which the house or other structure is 
located. Some institutions have asked 
whether a lban for building or repairing 
things such as a detached garage, a 
driveway, a fence, or landscaping 
should qualify as a home improvement 
loan for HMDA purposes.

To avoid technical distinctions based 
on whether a loan relates to the 
structure or to the land on which it is 
situated, the Board proposes to change
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the home improvement loan definition 
to focus primarily on the applicant’s 
statement of purpose for the loan. Thus, 
a loan would qualify as a home 
improvement loan for HMDA purposes 
if the applicant states, at the time of the 
loan application, that the loan is for 
“home improvement purposes.’’

The Board also proposes to eliminate 
the second part of the definition, which 
would make the manner in which an 
institution classifies a loan irrelevant to 
its treatment for HMDA purposes. This 
part of the definition was originally 
intended to minimize the regulatory 
burden on financial institutions, by not 
requiring an institution to report a loan 
as a home improvement loan on its 
HMDA-LAR if the institution did not 
record the loan as a home improvement 
loan for other purposes. Many 
institutions now indicate that they 
would like to report loans that in fact 
are for home improvement purposes, 
but they find it difficult to do so because 
the loans may not be “classified” in the 
institution’s records as home 
improvement loans. Removing thq 
classification test would resolve this 
problem. However, the Board solicits 
comment on the extent to which this 
proposed change would create 
significant compliance burdens for 
institutions that do not currently record 
such loans on the HMDA-LAR but now 
would be required to do so. Comment is 
also requested generally on the overall 
advantages and disadvantages of making 
this change.
Section 203.4-—Com pilation o f  Loan 
Data
Paragraph (a)—Data Format and 
Itemization

M aintenance ofLA R s on current 
basis. The regulation currently requires 
covered institutions to report HMDA 
data for a given calendar year to 
supervisory agencies by March 1 of the 
following year, but does not specify 
when the data must be recorded on the 
HMDA-LAR. The Board proposes to 
require institutions to fully record 
transactions within one month after 
final action is taken (such as origination 
of a loan, or denial or withdrawal of an 
application). The Board believes this 
approach would help in improving the 
accuracy and timeliness of the HMDA 
data. Current-year registers would be 
available to examiners so that, if 
problems were occurring, the 
supervisory agency could work with the 
institution to ensure that errors were 
Corrected well before the relatively brief 
period between the end of the year and 
the reporting deadline. Another 
advantage Of the proposed change

would be that examiners and the 
institution itself would have ready 
access to current data that could be 
helpful in assessing its fair lending and 
community reinvestment performance.

The Board recognizes that some 
institutions may compile and geocode 
transactions (assign MSA, state, county, 
and census tract codes) on a batch basis, 
from time to time during the year or at 
year-end. The Board solicits comment 
on how burdensome institutions that 
currently follow this procedure would 
find it to record all the LAR 
information, including the geographic 
codes, on the HMDA-LAR within one 
month after final action. In addition^ 
comment is requested on the extent to 
which any burden might be reduced if 
the requirement were to keep the 
HMDA-LAR up to date on a quarterly 
basis, rather than monthly. The Federal 
Deposit Insurance Corporation imposes 
a thirty-day requirement on the HMDA- 
covered institutions it supervises; the 
Office of the Comptroller of the 
Currency proposed a similar 
requirement, and recently adopted a 
quarterly update requirement instead 
(see 59 FR 26411, May 20,1994).

The Board believes that a requirement 
to update the HMDA—LÂR within one 
month after each transaction would be 
an important step toward improving the 
accuracy and timeliness of HMDA data 
reporting; if the compliance burden 
appeared to outweigh the advantages, 
however, the Board would consider 
alternatives such as quarterly updating.

Reporting incom e. The Board 
proposes to revise the regulation to 
clarify how institutions report 
applicants’ income and eliminate an 
internal inconsistency that now exists. 
Currently, § 203.4(a)(7) of Regulation C 
provides that financial institutions shall 
collect data on “income relied upon in 
processing the loan application.” The 
instructions for completing the HMDA- 
LAR state that if no income is asked for 
or relied on in the credit decision, the 
lender may enter NA (not applicable) in 
this field (appendix A, paragraph
V.D.5.C.).

The Board proposes that lenders must 
reported income reflected on the 
application, including income of 
coapplicants, whether or not the lender 
relies on a particular source of income. 
If the lender determined, in the course 
of verifying information, that some 
portion of the income reported by the 
applicant was overstated, the lender 
would enter the verified amount rather 
than the amount originally reported.

Currently lenders need not report 
income for streamlined refinancings in 
which they neither ask for nor rely on 
income information. In addition, for

privacy reasons, an institution need not 
record applicants’ income on the 
HMDA-LAR for loans made to the 
institution’s own employees..These 
rules will remain in place.
Section 203.5—D isclosure and 
Reporting
Paragraph (a)—Reporting to Agency

Change in reporting deadline. . 
Currently, institutions are required to 
file their HMDA data with supervisory 
agencies by March 1 following the year 
to which the data relate. The Board 
proposes to change the due date to 
February 1.

Statutory amendments contained in 
the Housing and Community 
Development Act of 1992,106 Stat. 
3889, provide that starting with loan 
and application data for calendar year 
1994, the FFIEC shall make “every 
effort” to ensure that individual lenders’ 
public disclosure statements are 
available at the lenders’ offices before 
July 1 of the following year. Similarly, 
the amendments call for the FFIEC to 
make both the individual disclosures 
and the aggregate tables available at the 
central depositories before September 1.

In 1993, the individual lenders’ 
disclosure statements for 1992 lending 
activity became, available to the public 
the first week of August, and the 
disclosure statements and aggregate 
reports became available at central 
depositories the first week of November. 
This year, the processing schedule calls 
for disclosures.to be available at 
institutions in July and at central 
depositories in October. Thus, progress 
is being made toward meeting die 
statutory targets for earlier availability 
of HMDA data. But given the high 
volume of data being processed, the 
Board believes it is necessary to move 
up the date for submitting the raw data 
to supervisory agencies.

Reporting in M achine-Readable 
Form at. In processing the HMDA data, 
the Board and the other agencies use 
various means to identify and correct 
data errors. For example, the data are 
run through computerized edit checks 
designed to detect errors and omissions 
in the data fields. Where these are 
found, the agencies send the reports 
back to the institution for correction.

Lenders whose HMDA-LAR contains 
more than 100 line entries are generally 
expected by the agencies to submit their 
data in machine-readable format, such 
as PC diskette or magnetic tape. The 
Board and the other agencies have 
encouraged lenders to submit their 
HMDA-LARs in automated form, and 
all but one of the agencies provide PC 
software that can be used to compile
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data on diskettes. This software has 
built-in edit checks for accuracy and is 
furnished free of charge. Software 

■ packages that áre Widely available from 
I private vendors also contain the 
I computerized edits used by the Board. 
Nonetheless, many lending institutions 
still submit their HMDA data in paper 
form, and the agencies have found that 
these paper submissions tend to contain 
a substantially higher number of errors 
than submissions in machine-readable 
form, j

The Board proposes to require that all 
institutions report HMDA data in 
machine-readable form and that they 
edit their data before submitting it, 
either using the agency-supplied HMDA 
software or using the same edits in 
private vendors’ software.

The proposed change would help 
lenders to ensure submission of accurate 
data. .

The overall accuracy of the data has 
improved each year since 1990, the first 
year of expanded reporting under the 
amendments in the Financial 
Institutions Reform, Recovery and 
Enforcement Act of 1989, in part 
because institutions have increasingly 
submitted data by diskette, magnetic 
tape, or Fedline. However, further 
improvements in data quality are 
needed, and the pre-edited reporting of 
data in machine-readable form would 
help in bringing about such 
improvements. Machine-readable 
reporting would also assist the agencies 
in meeting the new public disclosure 
deadlines, by reducing the time needed 
to enter the data from each reporting 
institution into the HMDA processing 
database.

The Board recognizes that some 
financial institutions subject to HMDA 
might not have the computer capability 
to compile and report their data in 
machine-readable form. The Board 
solicits comment, therefore, on whether 
requiring machine-readable data 
submission from all institutions would 
create a hardship for some, and if so, 
whether supervisory agencies should 
have discretion to grant waivers from 
this requirement on a case-by-case basis. 
For example, a waiver might be granted 
in a case where an institution does not 
itself own or have ready access to a 
personal computer nor have access 
through a service provider.
Paragraph (e)—-Notice of Availability

The Board proposes to make a 
technical change to § 203.5(e) 
concerning the notice of availability that 
institutions are required to post.
Pursuant to amendments contained in 
the Housing and Community 
Development Act of 1992, lending

institutions must now make available to 
the public not only their disclosure 
statements but also their loan/ 
application registers (after deleting 
certain data fields). These statutory 
amendments were incorporated into 
Regulation C in March 1993 (see 58 FR 
13403, March 11,1993).

The proposed change will revise the 
notice language to reflect that HMDA 
data in addition to disclosure statements 
are available from institutions.
A ppendix A—Form and Instructions fo r  
Com pletion o f HMDA Loan/A pplication  
Register
II. Required Format and Reporting 
Procedures

Paragraph A. The Board proposes to 
require that all HMDA-eovered 
institutions submit data in machine- 
readable form, except that supervisory 
agencies may have discretion to grant 
relief from this requirement in cases of 
hardship. See the discussion of this 
proposed change under § 203.5(a), 
above.

Paragraph E. A new paragraph II. E. 
would be added to the HMDA-LAR 
instructions to reflect the proposed 
requirement that the HMDA-LAR be 
kept current within one month of final 
action during the year as transactions 
occur. See the discussion under 
§ 203.4(a), above.
III. Submission of HMDA-LAR and 
Public Release of Data

Paragraph A. The proposal includes a 
change in the reporting deadline from 
March 1 to February 1; paragraph III. A. 
in the instructions would be revised 
accordingly. See the discussion on this 
proposed change under § 203.5(a), 
above.

Paragraphs B and C.— Requirement 
to report total HMDA-LAR entries on 
transmittal sheet. The regulation 
requires that a transmittal sheet 
accompany an institution’s HMDA-LAR 
data submission, containing general 
information such as the name, address, 
and identifying numbers of the 
institution. Currently, the transmittal 
sheet does not ask for the total number 
of transaction line entries contained in 
the HMDA submission, although the 
instructions encourage institutions to 
provide this record count in a cover 
letter.

The Board proposes to amend 
Regulation C to require financial 
institutions to report on tho transmittal 
sheet (in both the paper-copy and 
machine-readable versions) the total 
number of line entries included in the 
data submission. Respondents also will 
be asked to send a transmittal sheet with

any subsequent submission of data, 
rather than only with the initial 
submission. An institution will 
sometimes send HMDA data to its 
supervisory agency in more than One 
submission when revisions to the initial 
submission are necessary, for example, 
or because transactions were found to 
have been inadvertently omitted. The 
count on the transmittal sheet for each 
submission will help the agencies verify 
the number of line entries submitted by 
the institution at that time. This change 
would help reduce the likelihood of any 
data being lost during the collection 
process.

Paragraph G. Posters. The Board is 
providing suggested language for the 
notice of availability that lenders are 
required to post in their home and 
branch offices in metropolitan areas.
The revised notice reflects the fact that 
HMDA data besides disclosure 
statements are now available from 
financial institutions. See the discussion 
of proposed changes to § 203.5(e), 
above.
V. Instructions for Completion of Loan/ 
Application Register

A. A pplication or loan  inform ation. 5. 
Explanation of purpose codes. Code 2: 
Home improvement. The proposal 
includes changes in the definition of 
home improvement loans for HMDA 
reporting purposes. The HMDA-LAR 
instructions would be revised to reflect 
the proposed changes. See the 
discussion of home improvement loan 
issues under § 203.2(f), above.

8. Loan amount, f. Reporting 
counteroffers. The proposal clarifies that 
counteroffers are to be reported as loan 
denials if the applicant does not accept 
the counteroffer, not as applications 
withdrawn or approved but not 
accepted. This clarification conforms 
with the treatment of counteroffers in 
Regulation B (Equal Credit 
Opportunity).

C. Property location . 5. Outside MSA. 
Financial institutions are encouraged 
but not required to enter geographic 
information for loans on property 
located outside the MSAs in which they 
have a home or branch office (or outside 
any MSA). The proposed rule clarifies 
that, if a lender enters data in the 
property location fields of the HMDA- 
LAR for these loans, the data must 
accurately reflect the location of the 
property in question.

(3) Other Matters on Which the Board 
Solicits Comment. In addition to 
seeking comment on the proposed 
amendments, the Board solicits 
comment on other matters related to 
HMDA reporting: prequalification 
programs, refinancing transactions, and
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the collection of racial or ethnic 
information, as discussed below.

Prequalification program s. Regulation 
C requires lenders to compile and report 
data on applications for loans as well as 
on loan originations. The Board has 
received questions about mortgage 
lenders’ prequalification programs, 
asking whether and when a request for 
prequalification must be treated as a 
credit application for purposes of 
HMDA reporting. The answer depends 
on the outcome of the prequalification 
decision.

The definition of application under 
HMDA is virtually identical to the 
definition established by the Board’s 
Regulation B (Equal Credit 
Opportunity). Accordingly, lenders are 
directed to the guidance provided in the 
Official Staff Commentary to Regulation 
B, comments 2(f)—1 through -4 , on 
differentiating between applications and 
inquiries. The commentary states that if 
a lender—in giving information to a 
consumer—evaluates information about 
the consumer, decides to decline a 
credit request, and communicates this to 
the consumer, the creditor has treated 
that inquiry as an application for credit 
(by virtue of having made a credit 
decision). In the case of Regulation B, 
the creditor must then comply with the 
notification rules on adverse action.

In regard to HMDA reporting, the 
same rule applies, and a lender that 
turns down a prequalification request 
(because of the homebuyer’s poor credit 
history, for example) must report it as a 
loan denial on its HMDA-LAR.

Prequalification requests that are 
approved, on the other hand, will be 
reported on the HMDA-LAR at a later 
stage in the process, after homebuyers 
have found the property they want to 
purchase and the lender has evaluated 
a formal loan application, not at the 
time of the prequalification approval. 
Thus, the lender will report when* (1) 
the lender originates a loan; (2) the 
lender has made a firm loan offer that 
the applicant does not accept; (3) the 
applicant expressly withdraws the 
mortgage application; (4) the lender 
closes the file for incompleteness; or (5) 
the lender denies the mortgage loan 
application.

In some cases, lender decisions on 
prequalifications that are approved may 
ultimately not be reported on the 
HMDA-LAR; if a homebuyer who has 
been prequalified for credit does not 
later pursue a formal application for a 
mortgage loan, the lender has no 
reporting obligations under HMDA (and 
no notification requirements under 
Regulation B).

For denials of prequalification 
requests that are reportable under

HMDA, there are questions about how a 
lender can comply with the reporting 
requirements with regard to the loan 
amount, loan type, and property 
location data fields on the HMDA-LAR. 
Generally speaking, a property location 
will not “exist” at the prequalification 
stage if the prospective homebuyer does 
not yet have a purchase contract on, or 
has not requested financing for, a 
specific property. Thus, the lender 
should enter NA (not applicable) in 
each of the location fields in such 
instances. For loan amount, if the 
prospective homebuyer has not 
requested a particular amount of credit, 
the regulation currently does not 
provide any alternative code. The Board 
requests comment on whether a code 
such as NA (not applicable) will suffice, 
or whether a special code—indicating 
that the transaction is a 
prequalification—would be more 
appropriate and useful. Similar issues 
arise with respect to loan type in cases 
where prospective borrowers have not 
specified during the prequalification 
process the type of loan they are 
seeking.

The Board requests comment about - 
other compliance issues related to 
prequalifications, and contemplates that 
guidance regarding these matters will be 
provided in the commentary to 
Regulation C to be issued later this year.

Reporting o f refinancings. The 
regulation requires lenders to report 
refinancings, which are defined as loans 
involving the satisfaction of an existing 
obligation and its replacement by a new 
obligation undertaken by the same 
borrower. The Board solicits comment 
on the reporting of transactions that are 
not technically refinancings, but that 
serve as the functional equivalent of 
refinancings. In some regions, 
transactions are structured as 
modifications of existing obligations 
(sometimes called modification, 
extension, and consolidation 
agreements or “MECAs”), rather than as 
replacements thereof, often in order to 
reduce borrower costs associated with a 
refinancing (for example, title insurance 
fees).

Institutions have inquired whether 
they should report such transactions, 
which serve the same purpose as 
refinancings and normally entail the 
same underwriting procedures. The 
Board solicits comment on this matter. 
The Board also solicits comment on 
what types of modifications should not 
be subject to reporting (such as the 
simple modification of a loan term from 
25 to 15 years), as well as the basis for 
any such distinctions. Other issues on 
which comment is requested include 
whether the reporting of such

transactions should be limited to cases 
where a new lender is offering the 
modification, or should also be available 
to the original lender.

Another matter on which the Board 
seeks comment concerns the current 
exclusion for certain refinancings based 
on the purpose of the transaction. Under 
existing Regulation C, a refinancing is to 
be reported only if the loan being 
refinanced was a home purchase or 
home improvement loan, or was a 
refinancing of such a loan. In addition, 
a refinancing is reported only if the 
amount outstanding on the loan being 
refinanced, plus the amount of any new 
money for home purchase or home 
improvement purposes, is equal to more 
than 50 percent of the total new loan 
amount. For example, if a borrower 
refinances a home purchase loan only 
for the purpose of getting a lower 
interest rate on the outstanding balance, 
and therefore does not obtain any new 
money, the refinancing is reported 
because the amount outstanding on the 
original loan is equal to 100 percent of 
the new loan amount. Similarly, if a 
borrower refinances a home purchase 
loan and obtains new money to be used 
entirely for home improvement 
purposes, then again the refinancing is 
reported because here again, the amount 
outstanding plus new money for 
“covered purposes” (home 
improvement and home purchase) is 
equal to 100 percent of the new loan 
amount. At the other extreme, if a 
borrower refinances a loan with an 
outstanding balance of $20,000 and 
obtains $40,000 of new money to be 
used for starting a new business, the 
refinancing is not reported because the 
amount outstanding plus new money for 
“covered purposes” is equal to only 
one-third of the new loan amount.

This purpose test for determining 
whether refinancings are to be reported 
under Regulation C has generated a 
substantial number of questions from 
lenders. For example, the purpose of the 
loan being refinanced may not be clear 
at the time the borrower applies for the 
refinancing. In some cases, a loan has 
been refinanced repeatedly, new money 
having been obtained each time; and the 
calculations necessary to determine 
whether more than 50 percent of the 
total new loan amount is for covered 
purposes become difficult. An 
alternative approach that would be 
easier to understand and apply would 
be to treat all refinancings as subject to 
reporting on the HMDA-LAR. Although 
such an expansion in coverage would 
result in the disclosed data’s being less 
tied to the home purchase and home 
improvement categories, it is not clear 
that the resulting data would be less
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useful. The Board solicits comment on 
the advantages and disadvantages of 
these changes, both for reporting 
institutions and for users of HMDA data.

Collection o f racial or ethnic 
information. Regulation C provides that 
applicants for mortgage and home 
improvement loans be requested, but 
not required, to provide information 
about their race or national origin, 
gender, and income. The purpose is to 
gather data that may help regulatory 
agencies to gauge whether a lending 
institution is complying with the fair 
lending laws. If an applicant chooses 
not to provide the information on race 
or national origin and gender, the loan 
officer is required to enter the 
information on the basis of visual 
observation or surname.

Currently, the categories in Regulation 
C for data collection on race/national 
origin of applicants are:

• American Indian or Alaskan Native
• Asian or Pacific Islander
• Black
• Hispanic
• White
• Other
The categories that the Office of 

Management and Budget (OMB) issues 
for government statistical purposes are 
substantially the same, except that the 
“other” category is not included. OMB 
and others have indicated their belief 
that the presence of the “other” category 
undercuts the usefulness of the data, in 
that a data user has no way of knowing 
what the category represents.

In adopting the monitoring provisions 
of Regulation C in 1989, the Board based 
the categories used on Regulation B, 
which has contained the “other” 
category since it was first adopted by 
the Board in 1976. The Board believed 
that the “other” category served a useful 
function. For example, it provides a 
choice to applicants who do not identify 
with any of the specifically defined - 
categories; in 1992, the “other” category 
was used in roughly 45,000 out of 10 
million loan records. The Board notes 
also that OMB is likely in the next few 
years to propose changing the list of 
categories for the next decennial census.

Comment is solicited on whether the 
Board should consider deleting the 
“other” category. The Board notes that 
if this change were made for Regulation 
C, a parallel change would be made in 
the monitoring provisions of Regulation
B.

(4) Economic Impact Statement. The 
Board’s Division of Research and 
Statistics has prepared an economic 
impact analysis of the proposed 
amendments. A copy of the analysis 
may be obtained from Publications 
Services, Board of Governors of the

Federal Reserve System, Washington,
DC 20551, or by telephone at (202) 452- 
3245.
List of Subjects in 12 CFR Part 203

Banks, banking, Consumer protection, 
Federal Reserve System, Home mortgage 
disclosure, Mortgages, Reporting and 
recordkeeping requirements.

For the reasons set forth in the 
preamble, the Board proposes to amend 
12 CFR part 203 as follows:

(Certain conventions have been used 
to highlight the proposed changes to the 
regulation and the instructions. New 
language is shown inside bold-faced 
arrows, while language that would be 
removed is set off with brackets.)

PART 203—HOME MORTGAGE 
DISCLOSURE (REGULATION C)

1. The authority citation for part 203 
continues to read as follows:

Authority: 12  U .S .C . 2 8 0 1 -2 8 1 0 .

2. Section 203.2 would be amended 
by revising paragraph (f) as follows:

§203.2 Definitions.
* * * * *

(f) H om e im provem ent loan  means 
any loan that [— (1)1 is stated by the 
borrower (at the time of the loan 
application) to be for ► h om e . 
improvement purposes."^ [the purpose 
of repairing, rehabilitating, or 
remodeling a dwelling; and (2) is 
classified by the financial institution as 
a home improvement loan.]
*  *  *  *  *

3. Section 203.4 would be amended 
by revising the second sentence of 
paragraph (a) introductory text and 
paragraph (a)(7) as follows:

§ 203.4 Compilation of loan data.
(a) Data form at and item ization.

* * * These [data shall be presented] 
► transactions shall be recorded, within 
one month of taking final action,*^ on
a register in the format prescribed in 
appendix A ► o f  this p a rt^  and shall 
include the following items:
★  * * ★  ★

(7) The race or national origin and sex 
of the applicant or borrower, and the 
income ► asked  for o r ^  relied upon in 
processing the application.
f t  it  it  i t  it

4. Section 203.5 would be amended 
by revising paragraphs (a) and (e) as 
follows:

§ 203.5 Disclosure and reporting.
(a) Reporting to agency. By 

► February 1*^1 [March 1] following 
the calendar year for which the loan 
data are compiled, a financial

institution shall send [two copies of] its 
complete loan application register [(if 
submitted in paper form)] to the agency 
office specified in appendix A of this 
[regulation] ► p a rt^ l, and shall retain 
a copy for its records for a period of not 
less than three years. [A financial 
institution need only submit one copy 
when the submission is on computer 
tape or diskette.]
*  *  *  *  *

(e) N otice o f availability. A financial 
institution shall post a general notice 
about the availability of its ► HMDA 
data*^ [disclosure statement] in the 
lobbies of its home office and any 
physical branch offices located in an 
MSA. Upon request, it shall promptly 
provide the location of the institution’s 
offices where the statement is available. 
At its option, an institution may include 
the location in its notice.

5. Item II. of appendix A to Part 203 
would be amended by revising the first 
sentence of paragraph A., by removing 
the last 3 sentences of paragraph A., and 
by adding a new paragraph E., as 
follows:
A ppendix A to Part 203—Form and  
Instructions fo r  Com pletion o f HMDA 
Loan/A pplication Register
it it it h  it

II. Required Format and Reporting 
Procedures

A. Institutions [are expected to] ► s h a l l ^  
submit data to their supervisory agencies in 
an automated, machine-readable form [unless 
100 or fewer application and loan entries are 
reported]. * * * [An institution that submits 
its register in nonautomated form must send 
two copies that are typed or computer 
printed. You must use the format of the loan/ 
application register but are not required to 
use the form itself. Each page must be 
numbered, and the total number of pages 
must he given (for example, “Page 1 of 3”).]
★  it it it it

► E .  Applications and loans must be fully 
recorded on your register, including 
geographic information, within one month of 
final action (such as the origination, denial 
or withdrawal of an application, or the 
purchase of a loan ).^

6. Item III. of appendix A to Part 203 
would be amended by revising 
paragraphs A., B., C., and G., as follows: 
* * * * *

III. Submission of HMDA-LAR and Public 
Release of Data

A. You must submit the data for your 
institution to the office specified by your 
supervisory agency no later than ► February 
1 ^ ( [March 1] following the calendar year for 
which the data are compiled. A list of the 
agencies appears at the end of these 
instructions.

B. You must submit all required data to 
your supervisory agency in one complete 
package, with the prescribed transmittal
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sheet. An officer of your institution must 
certify to the accuracy of the data. ► A n y  
additional data submissions that become 
necessary (for example, because you discover 
that data were omitted from the initial 
submission, or because revisions are called 
for) also must be accompanied by a 
transmittal s h e e t s

C  ► T h e  transmittal sheet must state the 
total number of HMDA-LAR line entries 
included in the accompanying data 
submission.-^ [You are encouraged to 
provide in a cover letter an approximate 
count of the total number of line entries 
contained in your data submission.] If you 
are a depository institution, you also are 
asked to ► p ro v id e d  [include) a list of the 
MSAs where you have a home or branch 
office.
*  *  *  *

G. Posters. Your agency [canj ► m a y *^  
provide [you with) HMDA posters that you 
can use to inform the public of the 
availability of your disclosure statement, or 
you may print your own posters, ► i f  you 
print your own, the following language is 
suggested:

Home Mortgage Disclosure Act Notice
The HMDA data about our residential 

mortgage lending are available for review. 
The data show geographic distribution of 
loans and applications; race, gender, and 
income of applicants and borrowers; and 
information about loan approvals and 
denials. To inspect our HMDA data, inquire 
at this office.-^

7. Item V. of Appendix A to Part 203 would 
be amended by revising paragraphs A.5.code 
2, A.S.f., and C.S., as follows:
*  *  *  *  *

V. Instructions for Completion of Loan/ 
Application Register

A. Application or loan information
it *T t  *  *

S. Explanation of purpose codes 
* * * * *

Code 2: Home Improvement
a. Code 2 applies to loans and applications 

for loans that [(1)) the borrowers have said 
will be used for ► hom e improvement 
purposes fo r ^  [repairing, rehabilitating, or 
remodeling] one- to four-family residential 
dwellings!, and (2) are recorded on your 
books as home improvement loans].
* * * * *

8. Loan amount.
it it it  it it

f. ► Reporting counteroffers.-^ [If you 
offered to lend less than the applicant 
applied for, enter the amount of the loan if 
the offer was accepted by the applicant. If the 
offer was not accepted, enter the amount that 
the applicant applied for.] ► i f  you make a 
counteroffer for an amount different from the 
amount initially applied for, and the 
counteroffer is accepted by the applicant, 
report it as an origination for the amount of 
the loan actually granted. If the applicant 
turns down the counteroffer or fails to 
respond, report it as a denial for the amount 
initially requested. Do not report it as a

withdrawn application or as an application 
that was approved but not accepted.-^
* * * * *

C. Property location. 
* * * * *

5. Outside-MSA. For loans on property 
located outside the MSAs in which you have 
a home or branch office (or outside any 
MSA), you may enter the MSA, state, county, 
and census tract numbers or you may enter 
the code *'NA” in each of these columns, ► i f  
you choose to enter the numbers, they must 
be correct for the property in question.-^ 
* * * * *

By order of the Board of Governors of the 
Federal Reserve Systran, June 7,1994. 
William W. Wiles,
Secretary of the Board.
[FR Doc. 94-14262 Filed 6-10-94; 8:45 ami 
BILLING CODE 6210-01-P

FEDERAL DEPOSIT INSURANCE 
CORPORATION

12 CFR Part 333
RIN 3064-AB44

Mutual-to-Stock Conversions of State 
Nonmember Savings Banks

AGENCY: Federal Deposit Insurance 
Corporation (FDIC).
ACTION: Proposed rule.

SUMMARY: The proposed rule would 
require FDIC-insured mutual state- 
chartered savings banks that are not 
members of the Federal Reserve System 
(State Savings Banks) to comply with 
new substantive provisions of the 
FDIC’s regulations when proposing to 
convert to the stock form of ownership. 
The intended effect of the proposed rule 
is to assure that certain aspects of 
mutual-to-stock conversions of FDIG- 
regulated institutions do not engender 
safety-and-soundness concerns, 
breaches of fiduciary dirty or other 
violations of law.
DATES: Written comments must be 
received by the FDIC on or before July
13,1994.
ADDRESSES: Written comments shall be 
addressed to the Office of the Executive 
Secretary, Federal Deposit Insurance 
Corporation, 5 5 0 17th Street, NW., 
Washington, DC 20429. Comments may 
be hand-delivered to Room F—400,1776 
F Street, NW., Washington, DC, on 
business days between 8:30 a.m. and 5 
p.m. (FAX number* (202) 898-3838). 
Comments will be available for 
inspection in room 7118, 550 17th 
Street, NW., Washington, DC between 9 
a.m. and 4:30 p.m. on business days.
FOR FURTHER INFORMATION CONTACT: 
Robert H. Hartheimer, Acting Director, 
Division of Resolutions (202/898-8879),

John G. Finneran, Jr., Acting Deputy 
General Counsel, Legal Division (202/ 
898-3766), Robert F. Miailovich, 
Associate Director, IM vision of 
Supervision (202/898-6918), Robert W. 
Walsh, Manager, Planning and Program 
Development Section, Division of 
Supervision (202/898-6911), Joseph A. 
DiNuzzo, Counsel, Legal Division (202/ 
898-7349), Federal Deposit Insurance 
Corporation, Washington, DC 20429.
SUPPLEMENTARY INFORMATION:
I. Paperwork Reduction Act

The collection of information 
, contained in this proposed rule has 
been submitted to the Office of 
Management and Budget (QMB) for 
review and approval pursuant to the 
Paperwork Reduction Act of 1980 (44 
U.S.C. 3501 et seq.). Comments 
regarding the accuracy of the burden 
estimate, and suggestions for reducing 
the burden, should be addressed to the 
Office of Management and Budget, 
Paperwork Reduction Project (3064- 
0117), Washington, DC 20503, with 
copies of such comments sent to Steven
F. Han ft. Assistant Executive Secretary 
(Administration), room F-400, FDIC, 
550 17th St. NW., Washington, DC 
20429.

The collection of information in this 
proposed rule is found in § 333;4(d) and 
takes the form of materials related to a 
State Savings Bank’s proposed 
conversion from the mutual to stock 
form of ownership. The information will 
be used to enable the FDIC to identify 
and address issues involved in the 
proposed conversion relating to the 
safety and soundness of the bank, any 
abusive management practices and 
potential violations of applicable law.

The estimated annual reporting 
burden for the collection of information 
requirement in this proposed rule is 
summarized as follows:
Number of Respondents: 40
Number of Responses per Respondent: 1
Total Annual Responses: 40
Hours per Response: 20
Total Annual Burden Hours: 800
Regulatory Flexibility Act

The Board hereby certifies that the 
proposed rule would not have a 
significant economic impact on a 
substantial number of small entities 
within the meaning of the Regulatory 
Flexibility Act (5 U.S.C. 601 et seq.}. 
Therefore, the provisions of that Act 
regarding an initial and final regulatory 
flexibility analysis {Id. at 603 and 604) 
do not apply here.
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II. Recent FDIC Regulatory Initiatives 
on Mutual-To-Slock Conversions

In recent years numerous mutually 
owned State Savings Banks have 
converted to stockholder-owned State 
Savings Banks. Many of the institutions 
that converted from mutual to stock 
form first converted from federal or state 
mutual savings associations regulated 
by the Office of Thrift Supervision 
(OTSj to State Savings Banks. One 
consequence of these conversions to 
State Savings Banks is  that the FDIC 
replaces the OTS as the institution’s 
primary federal regulator. Muitual-iso- 
stock conversions of State Savings 
Banks are generally subject to the rules 
and entitled to the protections of the 
applicable state law.1

Conversion rules under state law are 
not identical to and in some cases are 
less stringent than OTS regulations. The 
absence of consistent treatment under 
state laws and the lack of some federal 
oversight of State Savings Bank mutual- 
to-stock conversions present an 
opportunity for inconsistency and 
abuser

Because of concerns about prior and 
potential abuses in the conversion 
process, on February 1,1994, the FDIC 
issued for public comment a proposed 
policy statement on the>conversions of 
State Savings Banks from mutual to 
stock ownership (Proposed Policy 
Statement). 59 FR 4712. The general 
purpose of the Proposed Policy 
Statement was to solicit public 
comment on the issues involved in 
mutual-to-stock conversions and 
whether and how the FDIC should 
regulate this activity. The areas o f FDIC 
concern identified in the Proposed 
Policy Statement were: (1) Proper 
appraisal of the institution to be sold;
(2) proper pricing of the stock sold in 
the conversion; (3) fair apportionment of 
the stock subscription rights; (4) 
adequate disclosure of information 
needed to make an informed investment 
decision; and (5) non-abusive 
compensation and benefits provided to 
insiders.

Subsequent to the issuance of the 
Proposed Policy Statement the Boaid of 
Directors of the FDIC (Board) 
determined that during the pendency of 
the Proposed Policy Statement it was 
necessary ft» the FDIC to review 
applications filed by State Savings 
Banks with their respective state 
banking regulator and any other 
applicable state and federal banking 
and/or securities regulators to determine 
whether the proposed conversions

1 Some federal laws also apply, such as the anti- 
fraud provisions o f the federal securities law. E s 
15 D.S.C. 78j. *

contain any safety and soundness issues 
and/or issues of insider abuse that 
reflect negatively on the integrity and 
competence of the management of the 
converting institution. The Board’s 
concerns were caused by several recent 
and pending mutual-to-stock 
conversions of State Savings Banks that 
had given rise to questions related to 
management abuse and excessive 
enrichment of insiders, fairness to 
depositors and general safety and 
soundness concerns. These conversions 
have recently been the subject of 
Congressional hearings and numerous 
news articles and reports. The FDIC also 
had received (and continues to Teceive) 
direct complaints from depositors of 
State Savings Banks about unfair 
treatment and insider abuse in mutual- 
to-stock conversions.

Thus, on February 15,1994, the FDIC 
issued an interim final rule adding a 
new section to Part 303 of the FDIC’s 
regulations (to be published at 12 CFR 
303.15) prohibiting State Savings Banks 
from converting to stock form without 
complying with the requirements of the 
interim rule (Interim Rule). 59 FR 7194. 
The Interim Rule requires State Savings 
Banks that propose to convert to stock 
ownership to file with the FDIC a notice 
of intent to convert to stock form 
consisting of a description of the 
proposed conversion accompanied by a 
copy of all documentation and 
application materials filed with the 
applicable state and federal regulators. 
Pursuant to the Interim Rule, the FDIC 
currently reviews all conversion 
materials regarding State Savings Banks 
with a special interest in: The use of the 
proceeds from the sale of stock, as 
prescribed in the business plan; the 
adequacy of the disclosure materials; 
the participation of depositors in 
approving the transaction; the form of 
the proxy statement required for the 
vote of the depositors/members on the 
conversion; any increased compensation 
and other remuneration (including stock 
grants, stock option rights and other 
similar benefits) to be obtained by 
officers and trustees of the bank in 
connection with the conversion; the 
adequacy and independence of the 
appraisal of the value of the mutual 
savings bank for purposes of 
determining the price of the shares of ' 
stock to he sold; the process by which 
the bank’s trustees approved the 
appraisal, the pricing of the stock and 
the compensation arrangements for 
insiders; the nature and apportionment 
of stock subscription rights; and the 
extent of any existing and planned 
contributions to or investments in the 
community. In a proposed merger/

conversion, the FDIC pays particular 
attention to the valu® offered to 
depositors of the converting institution 
and the compensation packages offered 
to management.

As indicated in the Interim Rule, the 
FDIC generally expects proposed 
conversions to substantially satisfy the 
standards found in the mutual-to-stock 
conversion regulations of the OTS (12 
CFR Part 563b). Any variance from 
those regulations is closely scrutinized. 
As also indicated in the Interim Rule, 
however, compliance with OTS 
requirements is not necessarily 
sufficient for FDIC regulatory purposes. 
The Interim Rule specifies that the FDIC 
will look to the OTS rales “currently in 
effect” at the time the FDIC reviews the 
proposed conversion. As indicated 
below, the OTS recently revised its 
mutual-to-stodk conversion regulations. 
Thus, upon the issuance of the OTS 
revised regulations on May 3,1994 (59 
FR 22725), the FDIC began taking into 
account the extent to which proposed 
conversions of State Savings Banks 
conform with the various provisions of 
the OTS’ revised regulations. The 
Interim Rule remains effective during 
the pendency of this proposed 
rulemaking.
III. Comments Received on the 
Proposed Policy Statement and Interim 
Rule

In developing and issuing this 
proposed rule it was helpful for the 
FDIC staff and the Board to consider the 
comments received on the Proposed 
Policy Statement and the Interim Rule.
It is anticipated that the Board will 
again consider those comments when 
taking final action on the Proposed 
Policy Statement and the Interim Rule. 
Some issues identified and discussed in 
the comments are not germane to the 
proposed rule, but may be relevant 
when the Board takes final action on the 
Proposed Policy Statement and Interim 
Rule; thus, although they are mentioned 
briefly in the summary of comments 
provided below, those issues are not 
otherwise discussed in the context of 
this proposed ratemaking.

In the Proposed Policy Statement and 
the Interim Rule the FDIC specifically 
requested comment on, among other 
issues: What abuses are prevalent in 
mutual-to-stock conversions and why 
the FDIC should take action against 
such abuses; whether federal oversight 
in conversions of State Savings Banks is 
necessary; whether the FDIC should 
issue a regulation closely following the 
OTS conversion regulations or the FDIC 
should take a less formal approach; 
whether the FDIC should seek 
Congressional action in this area; and
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the mechanics and substantive 
provisions of the Interim Rule.

A summary of the comments received 
on the Proposed Policy Statement and 
Interim Rule is provided below.
IV. Need for the Proposed Rule

Recently the OTS revised its mutual- 
to-stock conversion regulations 
primarily to address immediate 
concerns about excessive management 
remuneration and inadequate depositor 
participation in conversions of savings 
associations (59 FR 22725 (May 3,
1994)) (OTS Revisions). In essence, the 
new regulations attempt to prevent 
management abuses by strengthening 
the rights of depositors.

The FDIC believes that the OTS 
Revisions are a necessary, sound first 
step in correcting certain abuses 
stemming from conversions and that the 
absence of some federal oversight of 
mutual-to-stock conversions of State 
Savings Banks presents an opportunity 
for inconsistency and abuse. Thus, the 
FDIC thinks it may be necessary and 
appropriate to adopt regulations similar 
to the OTS Revisions. For these reasons, 
as discussed below, the FDIC is issuing 
this proposed rule.

Because the fundamental problem 
concerning the distribution of existing 
economic value in mutual-to-stock 
conversions is not addressed by the OTS 
Revisions, however, the Board believes 
other forms of abuse may still arise. The 
FDIC believes that it is necessary to re
examine the conversion process to 
explore whether the existing economic 
value of a converting mutual institution 
can be better distributed directly to 
those who should receive it.

The FDIC is particularly concerned 
about the appraisals of converting 
institutions. The FDIC believes that 
under the current process it may be 
difficult to prepare an appraisal of a 
well capitalized mutual institution 
which accurately reflects “pro forma 
value” while at the same time reflecting 
the appraised value cogently in a 
business plan of the institution. The 
incidence of significant appreciation in 
the stock price immediately after the 
initial public offering, which tends to 
exceed the stock appreciation of initial 
public offerings in other industries, 
suggests that appraisals may be too low. 
As a possible consequence of 
underpricing the institution, insiders 
maybe able to acquire more shares than 
they are entitled to; moreover, a low 
appraisal may deprive an institution of 
the additional capital it should receive 
in the sale of conversion stock.

To address the possible need for 
fundamental changes to the mutual-to- 
stock conversions process, concurrently

with the publication of this proposed 
rule, the Board also is publishing a 
request for comments on ways to 
address concerns about the overall 
conversion process (Request For 
Comments). The Request For Comments 
is a separate notice contained elsewhere 
in this issue of the Federal Register.
V. Explanation of the Proposed Rule
1. Overview

The proposed rule would impose 
several specific requirements upon State 
Savings Banks that propose to undergo 
mutual-to-stock conversions. The 
proposed requirements are similar to the 
OTS Revisions. Currently and dtiring 
the pendency of this proposed 
rulemaking, the FDIC intends to 
continue to use the case-by-case 
methodology explained in the Interim 
Rule in reviewing notices of proposed 
conversions of State Savings Banks. As 
noted above and in the Interim Rule, 
this FDIC review includes an analysis of 
whether the proposed conversion would 
comply with current OTS mutual-to- 
stock conversions rules. Subsequent to 
the adoption of a final rule, the FDIC 
intends to continue to use a case-by-case 
approach in reviewing aspects of 
proposed conversions that are outside 
the scope of the specific requirements in 
the proposed rule.

Among other things, the proposed 
rule also would indicate that the 
requirements thereof apply, to the 
extent appropriate, to die reorganization 
of State Savings banks to the mutual 
holding company form of ownership. 
The FDIC also is involved in the mutual 
holding company reorganizations of 
federal and state savings associations. 
That involvement entails FDIC action on 
the application for deposit insurance 
required to be filed with the FDIC in 
such transactions for the de novo stock 
depository institution organized to 
facilitate the reorganization. In acting on 
applications for deposit insurance the 
FDIC must consider the factors listed in 
section 6 of the Federal Deposit 
Insurance Act (12 U.S.C. 1816), one of 
which is the “general character and 
fitness of the management of the 
depository institution.” In the course of 
that review the FDIC considers, among 
other things, the same issues of 
fiduciary duty that it considers in 
reviewing proposed mutual-to-stock 
conversions of State Savings Banks. *
. As discussed below, preliminarily, 
the FDIC believes that each of the 
requirements in the proposed rule is 
necessary to satisfy specific FDIC 
concerns about safety and soundness 
and/or breaches of fiduciary duty in 
connection with mutual-to-stock

conversions. At the same time, the FDIC 
believes that it is essential to consider 
the existence of state regulation and 
supervision in determining the proper 
role in the conversion process for the 
FDIC as the primary federal regulator of 
State Savings Banks. As discussed 
below, many of the comments that the 
FDIC received on the Proposed Policy 
Statement and the Interim Rule 
expressed agreement with the FDIC’s 
federal oversight role in mutual-to-stock 
conversions of State Savings Banks, but 
several also suggested that deference be 
paid to states’ rights on issues outside 
the FDIC’s areas of concern.

With the issuance of the proposed 
rule, the Board is attempting to strike 
the proper balance in this regard. In 
particular, the proposed rule includes a 
provision stating that, in the event that 
a State Savings Bank proposing to 
convert determines that compliance 
with any provision of the proposed rule 
would be inconsistent or in conflict 
with applicable state law, the bank may 
file with the FDIC a written request for 
waiver of compliance with the 
provision. The request would have to 
demonstrate that the requested waiver 
would not be detrimental to the safety 
and soundness of the bank, entail a 
breach of fiduciary duty by the bank’s 
management, or otherwise be 
detrimental or inequitable to the bank, 
its depositors, any other insured 
deportory institution(s), the federal 
deposit insurance funds or the public 
interest.

As noted above, recently the OTS 
revised its regulations on mutual-to- 
stock conversions of savings 
associations. OTS’ concerns about 
avoiding insider abuses in mutual-to- 
stock conversions of federal and state 
savings associations are the same as the 
FDIC’s concerns about insider abuses in 
conversions of State Savings Banks. 
Thus, as noted above, to the extent 
necessary and appropriate, the proposed 
rule incorporates most of the same 
requirements recently adopted by the 
OTS.

The proposed rule would: Require the 
submission of a full appraisal report, 
including a complete and detailed 
description of the elements that make 
up an appraisal report, justification for 
the methodology employed and 
sufficient support for the conclusions 
reached therein; require a depositor vote 
on all mutual-to-stock conversions of 
Statl? Savings Banks and prohibit 
management’s use of previously 
executed (or “running”) proxies to 
satisfy depositor voting requirements; 
for one year following the date of the 
conversion, among other things, require 
that any management recognition plans
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or stock option plans be implemented 
only after shareholder approval is 
received, require that stock options (if 
any) he granted at no lower than the 
market price at which the stock is 
trading at the time of grant and prohibit 
MRPs funded by conversion proceeds; 
require that the record date for 
determining depositors eligible to 
receive rights to participate in the 
subscription offering of the conversion 
stock not be less than one year prior to 
the date of adoption of the plan of 
conversions by the converting bank’s 
board of trustees; require that the 
subscription offering provide a 
preference to eligible depositors and 
others in the bank’s “local commimity” 
(as defined in the proposed rule) or 
within 100 miles of the bank’s home 
office or branch(es); require that 
employee stock ownership plans 
(ESOPs) not have a priority over 
subscription rights of “eligible 
depositors” (as defined in the proposed 
rule); require the submission of a 
business plan, including, among other 
things, a detailed discussion of how 
management intends to deploy the 
capital raised through the sale of stock 
in the conversion; and prohibit stock 
repurchases within one year following 
the conversion.
2. Discussion o f  ¡Each P roposed  
Requirement

The following is a discussion of each 
of the requirements in the proposed 
rule. Many of the requirements are 
engendered by the Board’s concerns 
about bank management’s proper 
exercise of its fiduciary duties. As 
discussed in the preamble to the Interim 
Rule, the duties and obligations of 
trustees and officers of mutual sa vings 
banks are identical to the 
responsibilities the FDIC has 
historically enunciated and enforced 
concerning directors and officers of 
commercial banks.2 The two principal 
duties of care and loyalty that directors 
and officers of commercial banks must 
exercise on behalf of the institution and 
its constituencies (Le., depositors, 
creditors and shareholders) also obligate 
trustees of mutual savings banks. Both 
duties have long antecedents in the 
common law of corporations and 
financial institutions.3

Trustees fas well as officers) of mutual 
savings institutions are held to the same

2 See  e . g . ,  Statem ent Concerning th e  
Responsibilities o f B ank D irectors an d  O fficers 
(FDIC Legal Division. December 3,1-992); Pocket 
G u i d e  for Directors (FDIC 1988).

3 Greenfield Savings Bank v. A bercrom bie, 211 
Mass. 252.S7NJL 897,39LJt.A.n.s. 173*19121 
provides a detailed -discussion .of liability ¡of trustees 
of a savings bank.

standard of care and loyalty as directors 
and officers of stock banks. Thus, the 
trustees must fulfill their duty of loyalty 
to the institution by administering its 
affairs with the utmost candor, personal 
honesty and integrity . They are 
prohibited from advancing their own 
personal or business interests or those of 
others at the expense of the hank. This 
general fiduciary duty has been 
frequently interpreted to include an 
element of fairness and good faith 
which, in the context of mutual-to-stock 
conversions, affords protection to the 
various stakeholders f particularly 
depositors) of mutual sayings hanks.

The FDIC, through the Interim Ride, 
also requires the trustees of mutual 
savings banks to adhere to the same 
standards of loyally and care that are 
required of directors and officers of 
stock institutions in order to prevent 
insider abuse. Publicized insider abuse 
(and the lawsuits that such abuses may 
engender) may have a sufficiently 
significant impact upon the reputation 
of a bank to affect its continued viability 
and, thus, its safety and soundness, 
resulting in a regulatory violation.

As indicated above, me requirements 
in the proposed rule-are rooted in 
concerns about safety and soundness, 
breaches of fiduciary duty and/or other 
violations of law.
A. Submission of a Full Appraisal 
Report

The proposed rule would require 
State Savings Banks that propose to 
convert to stock ownership to submit to 
the FDIC, along with the other required 
materials, a full appraisal report on the 
value of the converting bank and the 
pricing of the conversion stock. Many of 
the states require that a converting 
mutual savings banks sell its capital 
stock at a total price equal to its 
estimated pro form a  market value, based 
on an independent valuation. The 
purpose of this requirement is to assure 
that the converting institution receives 
the full value for the conversion stock 
sold. As indicated above and in the 
Request For Comments, the FDIC has 
identified what may be significant 
problems with the overall conversion 
process.

As discussed in detail in the Request 
For Comments, many recent mutual-to- 
stock conversions have exhibited 
significant increases in the immediate 
postconversion trading market for the 
stock. The FDIC is concerned that such 
increases have resulted from appraisal 
reports {submitted in connection with 
these recent conversions) that have set 
the p ro  form a  market value significantly 
below the true value of the converting 
institution. If an appraisal is too low

and the shares of stock are underpriced, 
the institution receives less o f an 
increase in capital than it should from 
the sale of conversion stack; in addition, 
the deposit insurance fund is provided 
with less of a capital cushion than 
would have resulted i f  the stock was 
based on a proper and adequate 
appraisal. Also, an underpriced 
appraisal could entice insiders to 
undertake a conversion fin order to 
acquire shares below their fair value) 
that may not be in the best interests of 
the institution. Sophisticated investors 
also axe able to benefit, undeservedly, 
from .the sale of undeipriced conversion 
stock.

. For these reasons, the proposed rule 
would require that a frill appraisal be 
provided to the FDIC in a proposed 
mutual-to-stock conversion -of .a State 
Savings Bank. The appraisal report 
would have to be prepared by an 
independent appraiser and include a 
complete and detailed .description of the 
elements that make up the report, 
justification for the methodology 
employed and sufficient support for the 
conclusions reached therein. This 
would include a full discussion of the 
applicability of each peer group member 
and documented analytical evidence 
supporting any variance (above or 
below) the converting institution may 
have from the peer group statistics. The 
FDIC would require a complete analysis 
of the institution’s pro form a  earnings 
which should include the hank’s full 
potential once it fully deploys the new 
capital pursuant to its business plan. In 
reviewing appraised reports the FDIC 
would continue to -consider the 
appraisal standards and guidelinesyif 
any, of the applicable state and/or the 
appraisal guidelines issued by the QTS.

The FDIC generally has been 
disappointed with the appraisal reports 
it has reviewed in connection with 
proposed conversaons. As noted above, 
many appraisals have set the pro form a 
market value of the converting 
institution significantly below the true 
value of the institution as derived from 
its peer group. Reasons for this have, 
included inappropriate peer-group 
selections, inconsistencies between the 
analysis in the appraisal report and the 
business plan submitted with the 
conversion notice and continued 
unfounded justification for new issue 
discounts in stock issuances that have 
been well oversubscribed.

The FDIC has noted that appraisals 
lack specific detail on the inclusion of 
peer group members regarding 
particular information on: the markets 
within which they operate; the 
adjustments made to normalize their 
earnings or design comparable pro
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form a  earnings; and the price 
appreciations experienced by each 
member since its conversion.
Converting institutions are almost 
always considered inferior to the peer 
group—a fact which raises questions 
about the composition of the peer group. 
Little or no analytical evidence is 
typically given in appraisals for the 
discounts suggested for the converting 
institution compared to the peer 
members. In addition, every appraisal 
contains a new issue discount without 
any analytical support for exactly how 
much that discount should be or why it 
is needed. Our analysis indicates market 
activity where virtually every 
conversion has traded up over the last 
few years. Finally, when subscription 
offerings are completed and 
oversubscriptions have occurred (in 
some case, quite substantially) 
appraisers have not justified why the 
original appraisal should not be 
increased beyond the “supermax” but' 
rather in virtually every case confirm 
the original valuation.

Many appraisals that the FDIC has 
reviewed contain only cursory analysis 
of the expected future earnings of the 
institution. The FDIC believes that 
buyers of conversion shocks need to 
analyze institutions with much more 
financial sophistication than what 
appears in the appraisal and, therefore, 
appraisals should be augmented. 
Earnings rarely reflect a true expected 
use of conversion proceeds and others 
are understated by investments in low- 
rate securities. Earnings are rarely 
estimated in conjunction with the 
converting institution’s future business 
plan—a fact that the FDIC finds 
inconsistent and unacceptable.

During the pendency of this 
rulemaking and subsequent to the 
adoption of a final rule, the FDIC will 
continue to review appraisal reports to 
ensure that converting institutions and 
the conversion stock are properly 
valued. The FDIC will continue to object 
to proposed conversions supported by 
unacceptable appraisal reports.
B. Depositor Voting Requirement and 
Prohibition on the Use of Running 
Proxies

The Board believes that, in order for 
a board of trustees of a mutual savings 
bank to properly exercise its fiduciary 
responsibilities to the bank and its 
depositors, the board should obtain a 
vote of depositors in favor of the 
proposed conversion before the 
proposed conversion is completed. Most 
states, but not all, require a depositor 
vote for mutual-to-stock conversions. 
The OTS also requires both federal and 
state savings associations to obtain a

majority vote of association members as 
one of the pre-conditions to converting. 
Some states, however, require only that 
the board of trustees (or similar group) 
approve the plan of conversion and do 
not require a vote of members.

As discussed below, several of the 
comments on the Interim Rule voiced 
opposition to “voting rights” for 
depositors in states that do not provide 
such rights. In preliminary response to 
those comments, and subject to others 
that the FDIC hopes to receive on this 
issue, tho Board thinks that it is 
necessary and appropriate for the FDIC 
to require a depositor vote on proposed 
conversions. Such a requirement would 
not necessarily contradict state laws 
(that do not require a depositor vote), 
but supplement the state law by 
requiring the member vote. The FDIC’s 
concern is with the board of trustees’ 
proper exercise of its fiduciary duties of 
loyalty and care to the bank and its 
depositors. Preliminarily, the Board 
believes that the proper exercise of such 
duties requires that depositors, as 
stakeholders of the bank, have the 
opportunity to approve or disapprove 
the proposed conversion. This 
requirement is, in part, rooted in the 
foregoing concern that bank insiders 
often benefit personally from bank 
conversions. This almost inherent 
conflict of interest (between self interest 
and the interests of the bank) may be 
mitigated by the existence of a depositor 
vote on the proposed conversion. The 
proposed rule, therefore, would require 
a depositor vote in favor of the proposed 
conversion of a State Savings Bank to 
stock form. Unless otherwise prescribed 
by the applicable state law, the required 
vote would be a majority of the bank’s 
depositors and other stakeholders of the 
bank who the bank’s trustees reasonably 
determine are entitled to vote on the 
conversion.

In the same vein, the Board believes 
that a proxy specifically designed for 
the proposed conversion should be used 
to obtain a depositor vote on the 
conversion. In some states the 
management of converting banks and 
savings associations, subject to certain 
conditions, may use so-called “running 
proxies” (proxies obtained when a 
depositor opened his or her account 
with the institution) to vote in favor of 
the proposed conversion. The former 
OTS mutual-to-stock conversion 
regulations also permitted the use of 
running proxies, under certain 
circumstances. Running proxies are 
prohibited by the OTS Revisions.

The FDIC believes, preliminarily, that 
given the material change in structure 
represented by the bank’s conversion to 
stock form, it is imperative that

depositors be permitted to vote 
separately on the proposed conversion 
and that the most effective manner to 
assure that depositors are fully informed 
of the proposed conversion and have an 
opportunity to participate fully in the 
conversion would be to prohibit the use 
of running proxies in such transactions. 
This is in keeping with the FDIC’s 
concern that the management of a State 
Savings Bank fulfill its fiduciary 
responsibilities by assuring that the 
depositors are in agreement with the 
proposed conversion. Thus, the 
proposed rule would prohibit the use of 
running proxies in the mutual-to-stock 
conversion process.
C. Restrictions on Management Stock 
Benefit and Recognition Plans (MRPs)

The OTS Revisions prohibit MRPs in 
conversions of federal and state savings 
associations. Currently, however, the 
regulations and policies of some state 
banking and thrift regulators permit 
MRPs to purchase a certain percentage 
of the stock sold in a mutual-to-stock 
conversion of a bank or savings 
association depending on the 
institution’s capital position. Under 
some of these regulations and 
guidelines, management also may be 
granted stock options up to a certain * 
percentage of the shares issued in the 
conversion. Based on a review of 
numerous proposed conversions, the 
Board believes that some bank insiders 
may be sacrificing the interests of their 
institutions and depositors in order to 
acquire significant amounts of 
conversion stock and other benefits 
more advantageously than depositors. 
Also, in some instances, the issuance of 
conversion stock to an MRP decreases 
the opportunity for depositors to obtain 
conversion stock. Moreover, the 
issuance of stock options at the 
conversion price, rather than at the 
aftermarket trading price, which in 
recent years has been substantially 
higher than the conversion price, creates 
the impression that insider enrichment 
may be the main reason for the 
conversion.

These factors reflect negatively on 
management’s fulfillment of its 
fiduciary obligations. In fact, it may be 
an inherent conflict of interest for 
management to decide to convert the 
bank to stock form when, as part of the 
proposed conversion, management will 
reap significant benefits. Independent 
business judgment is essential to the 
proper carrying out of a manager’s 
obligations. This judgment may be 
severely clouded when MRPs are 
provided as part of the conversion 
transaction.
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As discussed below, the FDIC 
received several comments.on the 
Proposed Policy Statement and the 
Interim Rule about management 
compensation in the conversion 
process. Many of these comments 
argued that the management of 
converting institutions should benefit 
from the conversion because such 
insiders are Responsible for the bank’s 
success and will undertake additional 
and perhaps more difficult challenges 
upon the bank’s conversion to stock 
form. The Board does not disagree with 
this general point of view. While the 
Board believes that management and 
trustees would have increased 
responsibilities as a public company, 
preliminarily, the Board believes that, in 
most cases, market-based management 
compensation should be determined by 
the stockholders after the conversion is 
completed.

In particular, the proposed rule would 
provide that no converted savings bank 
shall, for one year from the date of the 
conversion, implement a stock option 
plan or management or employee stock 
benefit plan, other than a tax-qualified 
employee stock ownership plan, unless: 
each of the plans was fully disclosed in 
the proxy solicitation and conversion 
stock offering materials; all such plans 
are approved by a majority of the bank’s 
stockholders, or in the case of a recently 
formed holding company, its 
stockholders, prior to implementation 
and no sooner than the first annual 
meeting following the conversion; in the 
case of a savings bank subsidiary of a 
mutual holding company, all such plans 
are approved by a majority of 
stockholders other than its parent 
mutual holding company prior to 
implementation and no sooner than the 
first annual meeting following the stock 
issuance; for stock option plans, stock 
options are granted at no lower than the 
market price at which the stock is 
trading at the time of grant; and for 
management or employee stock benefit 
plans, no conversion stock is used to 
fund the plans.

The proposed restrictions on MRPs do 
not include specific percentage 
limitations. Preliminarily, the FDIC 
believes that the proposed restrictions 
would adequately safeguard against 
potential management self-interest in 
mutual-to-stock conversions. Also, 
pursuant to the Interim Rule, the FDIC 
would continue to look to MRP 
percentage limitations in the OTS 
regulations, as well as in the applicable 
state law and regulations, as a frame of 
reference for reviewing proposed 
conversions of State Savings Banks. In 
addition, the FDIC believes that specific 
percentage limitations on MRPs may be

too rigid and not serve to stem 
management abuses in every situation. 
The Board requests specific comments 
on whether MRP percentage limitations 
should be specified in the FDIC’s 
regulations and, if so, what those 
percentages should be.
D. Eligibility Record Date, Priority to 
Depositors Residing in the Bank’s Local 
Community, Priority of Employee Stock 
Ownership Plans (ESOPs)

The OTS Revisions require, among 
other things, that the record date 
established by a converting institution 
to determine which depositors will be 
afforded a priority in obtaining 
subscription rights in the conversion 
stock be set at no less than a year prior 
to the board of director’s approval of the 
conversion. The Board believes, 
preliminarily, that, in order for a board 
of trustees of a State Savings Bank to 
carry out its fiduciary responsibilities to 
the bank and its depositors, the board 
must assure an equitable and lawful 
conversion process. From numerous 
comments we have received thus far 
and from our own review of proposed 
and completed conversions, it is 
apparent that so-called professional 
depositors, who place funds in mutual 
banks and savings associations 
throughout the country in order to gain 
a purchase priority if die institution 
converts to stock form, have reaped 
substantial profits on conversions of 
mutual institutions. A proper exercise of 
fiduciary responsibilities toward the 
bank and its longer-term depositors 
dictates that professional depositors not 
be allowed to experience windfall gains 
in conversions. Requiring that the 
eligibility record date be no less than 
one year prior to the board’s adoption of 
the plan of conversion would help 
assure that longer-term depositors are 
more likely than professional depositors 
to benefit from the stock purchase 
priority. Thus, the proposed rule would 
require that the eligibility record date be 
no less than one year prior to the date 
the board of trustees approves the plan 
of conversion. The FDIC requests 
specific comment on whether the one- 
year period is sufficient and on whether 
the date chosen should be based on the 
board of trustees’ first consideration of 
whether the bank should be converted 
to the stock form of ownership.

In a further effort to mitigate the 
exploitation of the mutual-to-stock 
conversion process by professional 
depositors, the proposed rule would 
provide a stock purchase preference to 
eligible depositors in the bank’s “local 
community” or within 100 miles of a 
home or branch office of the converting 
bank. The term “local community”

would be defined as all counties in 
which the converting bank has its home 
office or a branch office, each county’s 
standard metropolitan statistical area or 
the general metropolitan area of each of 
these counties and such other area(s) as 
provided for in bank’s plan of 
conversion. The Board believes that it is 
likely that the double requirement (for 
a stock purchase priority) of having a 
depositor relationship with the bank for 
at least one year prior to the date of the 
board’s adoption of the plan of 

. conversion and of having to reside in 
the bank’s local community would 
decrease the participation of 
professional depositors in conversions 
of State Savings Banks.

The Board is mindful, however, that 
there may be depositors, particularly 
long-term depositors, of a State Sa vings 
Banks who are not “professional 
depositors,” but happen to live outside 
the “local community” or the 100-mile 
area designated by the proposed 
requirement. Thus, the FDIC requests 
specific comment on whether and how 
such depositors can be included within 
the proposed stock purchase preference 
for “local depositors.” One possible 
alternative would be to expand the 
definition of “local depositor” to 
include all depositors who have had a 
deposit relationship with the bank for, 
say, three or five years prior to the board 
of trustees’ adoption of the plan of 
conversion. The Board is interested in 
comments on all aspects of the proposed 
priority requirement for local 
depositors, including views on whether 
the requirement is necessary, sufficient 
and/or equitable.

In the same vein, the Board believes 
that ESOPs (tax-qualified or otherwise) 
should not be accorded higher purchase 
priority rights than long-term 
depositors. The Board believes that 
general principles of fiduciary duty 
require that the board of trustees of a 
State Savings Bank put the interest of 
long-term depositors ahead of the 
interests of management and employees. 
Thus, the proposed rule would require 
that ESOPs not be accorded a higher 
subscription right priority than “eligible 
depositors.” The term “eligible 
depositors” would be defined as a 
depositor holding qualifying deposits at 
the bank as of a date designated in the 
bank’s plan of conversion that is not less 
than one year prior to the date of 
adoption of the plan of conversion by 
the converting bank’s board of trustees. 
The FDIC requests specific comment on 
whether the one-year period is sufficient 
and on whether the period chosen 
should be based on die board of 
trustees’ first consideration of whether 
to convert to stock ownership.
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E. Submission of Business Plans
For safety and soundness purposes 

the FDIC must know the institution's 
business plan for post-conversion 
operation, growth and investment of any 
newly injected capital. The reason is 
that institutions converting from mutual 
form undertake a major restructuring 
that possibly could lead to significant 
changes in the nature or volume of 
business conducted. Converted 
institutions become answerable to 
shareholders for the first time, and the 
shareholders are concerned with 
obtaining a reasonable return on their 
investment. As discussed in the 
preamble to the Interim Rule, in the past 
some institutions, in leveraging capital 
raised through a conversion and 
reaching for a return on equity, have 
vigorously competed for loans and 
unduly liberalized underwriting 
standards. Such practices led to loan 
losses that in many instances depleted 
more capital than was raised through 
conversion and, in some cases, failures 
and losses to the Bank Insurance Fund.

For these reasons, the proposed rule 
would require State Savings Banks that 
propose to undergo a mutual-to-stock 
conversion to submit a business plan 
including, among other things, a 
detailed discussion of how management 
intends to deploy the capital raised 
through the sale of stock in the 
conversion, expected returns resulting 
from the plan, and the justification for 
any intended stock repurchases.
F. Post-conversion Stock Repurchases

As indicated above, the proposed rule 
would require that the business plan 
submitted to the FDIC in connection 
with a proposed mutual-to-stock 
conversion include a detailed 
discussion of how the capital acquired 
in the conversion will be utilized, 
including, among other things, a 
justification for any proposed stock 
repurchases. The FDIC is concerned that 
substantial buyback programs begun 
immediately after the bank’s conversion 
to stock form may not have a legitimate 
business purpose. Such repurchases 
also raise issues about whether the 
conversion stock was appropriately 
valued, hi addition, the FDIC is 
concerned that a recently converted 
institution have a capital base adequate 
to safeguard against possible 
unexpected losses that may occur under 
the new organizational structure. To 
protect against these potential problems, 
the proposed rule would prohibit stock 
repurchases for one year following the 
conversion. Stock repurchases aft«  that 
period would be considered on a case- 
by-case basis under section 18(iKl) of

the FDI Act (12 U.S.C. 1828(i)(l)) which 
prohibits state nonmember banks from 
reducing or retiring capital without the 
prior consent of the FDIC.
VI. Merger/Conversions

In some cases, mutual institutions 
convert to stock ownership in the course 
of a merger or acquisition transaction 
with another depository institution or 
holding company. This is generally 
known as a merger/conversion. In 
merger/conversions depositors of the 
converting institutions obtain the right 
to purchase stock in the acquiring 
institution and not the converting 
savings bank. In exercising its fiduciary 
responsibilities the board of trustees of 
a State Savings Bank must assure that 
value of the converting institution is 
fairly distributed. This means not only 
guarding the interests of long-term 
depositors against insiders and 
professional depositors, but against 
acquiring institutions. Based on the 
proposed conversions we have reviewed 
in the recent past and other merger 
conversions we have studied, the Board 
has observed that, in virtually every 
merger conversion, the acquiring 
institution captures a large portion of 
the value of the converting institution.
It is also not uncommon in merger/ 
conversions for the management of the 
converting mutual institution to receive 
extremely generous compensation and 
benefit packages. The OTS Revisions 
prohibit merger/conversions.

As indicated in the preamble to the 
OTS Revisions, there is an issue 
whether the management of a mutual 
institution is opting for a merger/ 
conversion, instead of a standard 
conversion, based on the best interests 
of the institution and its depositors or 
in response to the level of benefits 
offered to management by the acquiring 
entity. As noted in the preamble to the 
Interim Rule, there have been numerous 
complaints recently by depositors and 
others that permitting healthy mutual 
savings banks to be acquired by means 
of a merger/conversion has resulted in 
some savings bank insiders putting their 
interest ahead of the interests of the 
converting bank and its depositors.

For the foregoing reasons, the Board 
believes that merger/conversions 
should, in most cases, be permitted only 
in situations where a State Savings Bank 
is “undercapitalized,” “significantly 
undercapitalized” or “critically 
undercapitalized” as defined in the 
FDIC’s capital maintenance regulations. 
At this time, however, the Board does 

-not propose to impose a blankel 
prohibition on non-supervisory merger/ 
conversions. The FDIC will continue to 
review proposed merger/conversions

with an emphasis on whether the fair 
value of the State Savings Bank would 
be delivered to the rightful recipients. 
The FDIC is requesting specific 
comment on this topic and specifically 
whether a moratorium should be placed 
on merger/conversions involving 
sufficiently capitalized State Savings 
Banks.

VII. Comparison With OTS Regulations

As noted above, the requirements 
imposed by the proposed rule would 
essentially parallel the OTS Revisions. 
There are numerous other provisions in 
the OTS’ mutual-to-stock conversion 
regulations (12 CFR part 563b), 
however, that are not included in either 
the FDIC Interim Rule or the proposed 
rule. Those OTS regulations impose 
upon converting savings associations 
specific and detailed requirements on, 
among other things: items to be 
included in the plan of conversion, 
stock purchase priorities, percentage 
limitations on stock purchases and 
MKPs, proxy solicitation and the form 
and content of proxy statements, the 
form and content of offering circulars, 
accounting rules, liquidation accounts, 
notices of filing, availability of 
conversion documents and pricing and 
sale of securities.

Preliminarily, the FDIC believes that 
the requirements imposed by the 
proposed rule, coupled with the 
requirements of the Interim Rule, would 
enable the FDIC to monitor the 
conversions of State Savings Banks for 
issues involving safety and soundness, 
fiduciary duty and other violations of 
law. Pursuant to the Interim Rule, the 
FDIC uses the OTS regulations as a 
frame of reference in reviewing 
proposed mutual-to-stock conversions 
of State Savings Banks. The FDIC also 
looks to the applicable state law and 
regulations in reviewing proposed 
conversions. To date, the FDIC has not 
identified a need to adopt a more 
comprehensive set of regulations 
addressing all aspects of the mutual-to- 
stock conversion process. It has been 
suggested, however, that in order to 
achieve greater uniformity with the 
OTS’ conversion regulations the FDIC’s 
conversion regulations should be 
expanded to match the scope and depth 
of the OTS rules. Thus, the Board 
specifically requests continent On 
whether the FDIC’s regulations should 
be expanded to include provisions 
similar to those of the OTS regulations 
that are not already included in either 
the Interim Rule or the proposed rule.
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VIII. Convenience and Needs 
Requirement

The OTS has issued a proposed rule 
that would add a requirement to its 
mutual-to-stock conversion regulations 
that, in determining whether to approve 
such a conversion transaction, the OTS 
would consider the convenience and 
needs of the community served by the 
converting institution. 59 FR 22764 
(May 3,1994.) The “convenience and 
needs of the community to be served” 
by the applicant is one of the statutory 
factors required to be considered by the 
Board in acting on applications for 
deposit insurance (12 U.S.C. 1816).
Thus, in connection with the review of 
mutual holding company 
reorganizations of insured depository 
institutions the FDIC already is required 
to (and does) apply a convenience and 
needs test. The Board requests comment 
on whether the FDIC could and should 
also consider imposing such a 
requirement in connection with the 
mutual-to-stock conversions of State 
Savings Banks.
IX. Summary of Comments on the 
Proposed Policy Statement and Interim 
Rule

The FDIC received 85 written 
comments on the Proposed Policy 
Statement and Interim Final. Rule:J60 
from banks, savings banks, cooperative 
bank.and saving associations; 7 from 
bank and thrift industry trade groups; 6 
from state banking and thrift regulators; 
5 from individuals; 5 from law firms; 1 
from a bank holding company; and 1 
from a regulatory “shadow” group.
1. FDIC Oversight R ole

The comments did not focus on 
describing recent abuses in mutual-to- 
stock conversions. They generally 
acknowledged that there had been 
notable examples of insider abuse in the 
recent past and then suggested how 
future potential abuses could be 
avoided. Many of those who commented 
recommended that the FDIC play an 
oversight role in the mutual-to-stock 
conversions of State Savings Banks. One 
state stock savings bank that is owned 
by a mutual holding company noted 
that “present abuses in several rjecent 
and proposed conversions have 
demonstrated the need for the FDIC to 
maintain oversight of the conversion 
process, to ensure that issues of both 
safety and soundness and of fiduciary 
care are identified and adequately 
addressed.” One state savings 
association trade group commented that 
“with recent publicity over some 
apparent abuses in the [conversion] 
process and resulting Congressional

concerns, * * t i t  is most appropriate 
and important for the FDIC to assert 
regulatory jurisdiction over conversions 
by state nonmember banks. ” One state 
thrift regulator noted that the FDIC had 
issued an “excellent set of rules” with 
a “very conservative, realistic approach 
to a situation which could have gotten 
out of hand if left to go unchecked. ”
One State Savings Bank said simply that 
“past abuses [in mutual-to-stock 
conversions] support the need for FDIC 
oversight.” >

Several commenters suggested that 
the FDIC have oversight authority of 
State Savings Bank mutual-to-stock 
conversions, but with prescribed 
limitations. For example, a national 
banking industry trade group noted that 
it “deplores instances in which it can be 
demonstrated that insiders involved in 
mutual-to-stock conversions received 
benefits so large that they bear no 
reasonable relationship to the 
institution’s performance * * * 
Unjustifiable windfall profits, depletion 
of capital without concern for safety and 
soundness and manipulation of the 
value of the institution to benefit 
limited interests are practices that 
deserve close scrutiny and action by the 
appropriate authorities * * * In 
responding to these issues, the FDIC 
should act quickly and decisively in 
concert with the state authorities.” The 
trade group further commented that the 
“cornerstone” for the FDIC’s response to 
issues arising from the mutual-to-stock 
conversion issue is the state regulatory 
authorities. One state thrift regulator 
expressed support for FDIC oversight of 
conversions if such involvement assures 
“reasonableness and relative uniformity 
of benefits for both state- and OTS- 
regulated institutions * * * and allows 
state variation from OTS requirements if 
such variations benefit the institution 
and the depositors.”

One mutual savings bank noted that 
the FDIC should focus on broad safety- 
and-soundnesS issues and that detailed 
regulations, like the OTS’, are not 
necessary. Another state mutual-savings 
bank said that the FDIC should be 
involved in conversion oversight, but 
only in terms of setting minimum 
standards rather than superseding state 
regulation. Many savings banks in 
Massachusetts and a bunking trade 
association in that state commented that 
the FDIC should issue conversion 
regulations similar to the OTS and 
Massachusetts mutual-to-stock 
conversion regulations, noting that the 
FDIC has broad statutory authority to 
regulate issues that affect safety and 
soundness. They noted that the FDIC’s 
focus should be to eliminate abuses in 
stock evaluation, depositor disclosures,

depositors’ ability to purchase stock at 
conversion and insider compensation 
programs. They also asserted that state 
statutory and regulatory conversion 
rules should not be superseded by 
federal law. One mutual savings bank 
noted that promulgating federal laws or 
regulations “should not be allowed 
when it is determined that state 
requirements are generally consistent or 
more stringent than existing federal 
rules.”

Some commenters contended that 
state regulation was sufficient in the 
area of mutual-to-stock conversions and 
that the Interim Rule is not necessary. 
One mutual savings bank asserted that 
the “averments made by the FDIC in 
support of the Interim Rule that it is 
needed for safety and soundness reasons 
and to protect the interest of depositors 
are without merit and are being offered 
only to support continued federal 
intrusion into issues which are 
primarily the concern of state law and 
regulation.” One state mutual savings 
bank stated that the “proposed policy 
statement is overkill” and that “state 
regulation can handle insider abuse 
issues.” One state banking and thrift 
regulator asserted that state regulators 
are not to blame for insider abuses in 
conversions and that “states’ rights . 
should not be tramped on.” The 
regulator suggested that a committee of 
state and federal regulators work 
together to address issues and concerns.

All those who commented on the 
issue expressed objection to 
Congressional legislation to address 
current issues in mutual-to-stock 
conversions. One mutual savings bank 
commented that “if the FDIC does not 
act, Congress will—in an uninformed 
manner.” Another mutual savings bank 
noted that “regulation is far preferable 
than legislation.” A national banking 
industry trade group noted that the 
“FDIC has full statutory authority in the 
conversion area to ensure the integrity 
of the conversion process and no new 
legislation is necessary to address these 
issues.”

2. Transferable Subscription Rights
\ The FDIC received many comments 

on the issue whether conversion rules 
should be modified to require 
converting institutions to provide 
depositors with transferable 
subscription rights to purchase the stock 
issued in the mutual-to-stock 
conversion. This issue was not 
addressed in either the Proposed Policy 
Statement or the Interim Rule. In recent 
Congressional testimony the FDIC 
Chairman has indicated that the FDIC 
may consider whether depositors and 
other stakeholders of converting
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institutions should receive transferable 
subscription rights so they can 
participate more equitably in the 
conversion process and receive benefits 
from the conversion without having to 
purchase conversion stock to do so.
With one exception, all the comments 
received on this issue opposed the idea. 
One mutual savings bank stated that 
“we are outraged that any governmental 
body would consider provisions such as 
depositor subscription rights that could 
enable speculators to force a mutual 
bank to. convert to a stock bank. Such a 
provision would not just endanger this 
bank, but destroy it, along with many 
other community institutions.” A 
national banking industry trade group 
echoed these sentiments, noting that 
“permitting or requiring transferable 
subscription rights would undermine 
the integrity of conversions by 
generating intense pressures to convert 
mutuals to stock form. All mutuals 
would be put into play.”

Many mutual savings and cooperative 
banks in Massachusetts expressed their 
objection to “mandatory depository 
transferable/saleable subscription 
rights” noting that “they could subject 
our depositors to professional flippers 
[out-of-area depositors who are just 
interested in short-term investment 
gains], attorneys and investment firms 
who may bring pressure to force a 
mutual-to-stock conversion.” A shadow 
regulatory group expressed the opposite 
view jarguing that subscription rights 
should be transferable to provide an 
incentive for depositors to exercise their 
subscription rights.
3. Contributions to the Community/FDIC

Most of those who commented on the 
issue expressed opposition to requiring 
converting institutions to contribute 
part of the conversion proceeds directly 
to their communities. Many noted such 
a requirement would impose a “social 
tax” on converting institutions. A state 
savings bank stated that “a capital 
giveaway wouldn’t further the FDIC’s 
legitimate goal of preserving safety and 
soundness.” Another state savings bank 
noted that such a “social tax would 
jeopardize the safety and soundness of 
the bank and would negatively affect 
credit availability to local consumers 
and small businesses. These are not 
public funds.” One of the numerous 
savings banks in Massachusetts who 
commented negatively on this issue 
asserted that “a social tax would replace 
insider greed with a form of outsider 
greed.”

Some commenters, however, 
suggested that the FDIC should share in 
conversion proceeds. A regulatory 
“shadow” group stated that the FDIC

should receive at least 50 percent of [the 
transferable subscription! rights [issued 
in a mutual-to-stock conversion], which 
it would sell in the market. The group 
argued that: “the taxpayer, through the 
FDIC, has the strongest claim on the 
existing surplus of converting mutual 
institutions. The taxpayer has taken the 
risk of loss that is usually borne by the 
stockholder. The public, that had to pay 
for the loss of failed thrifts, should reap 
some of the benefits that all usually go 
to the stockholder.” A state bank 
commented that “windfall appreciation 
from stock conversions should accrue to 
the FDIC. The FDIC has provided 
protection for thrifts over the years and 
deserves the benefit.”
4. M erger/Conversions

An individual who commented on the 
Proposed Policy Statement and Interim 
Rule stated that merger/conversions 
should not be allowed because they 
“only serve management’s interests and 
not the depositors.” He suggested that 
any merger take place only after an 
initial “free-standing” standard 
conversion. A bank holding company 
commented that merger/conversions are 
desirable because they increase 
competition in the industry and support 
safety and soundness. It noted that state 
law is the “proper authority” to regulate 
management compensation issues in 
merger/conversions. A law firm 
commented that the problems with 
merger/conversions could be "reduced 
substantially if the OTS revised its 
policy to encourage a discount in the 
acquirors’ stock as offered to depositors 
of the acquired institution.” A state 
banking and thrift regulator suggested 
that the FDIC and OTS collaborate in a 
joint determination on whether merger/ 
conversions will be approved in the 
future and, if so, adopt specific 
requirements to provide parity among 
savings associations and savings banks. 
A state banking and thrift industry trade 
group recommended that merger/ 
conversions be permitted only in the 
case of undercapitalized institutions or 
at the discretion of the regulators on a 
case-by-case basis. A national banking 
and thrift industry trade group said it 
would not oppose a "regulatory pause 
by the FDIC to evaluate its rules 
governing merger/conversions,”
5. D epositor Voting/Running Proxies

Several commenters stated that the 
FDIC should not provide "voting rights” 
to depositors in connection with 
conversions of mutual savings banks in 
states that do not provide such voting 
rights. One state bank asserted that 
“voting rights should be left to state law. 
To impose some sort of depositor

approval requirement in a state that 
does not have depositor voting could 
lead to expanded ownership claims by 
depositors that could operate to the 
detriment of mutuals.” One state 
banking and thrift regulator (of a state 
that does not provide a depositor voting 
right) asserted that “any FDIC 
requirement of a depositor vote in a 
mutual-to-stock conversion * * *
[would be) wholly unsupported by any 
expressly preemptive federal statute.” 
Many banks in Massachusetts 
commented that any depositor voting 
right requirements imposed by the FDIC 
would put undue pressure on mutuals 
in that state to convert to stock 
ownership.

An individual noted that general 
proxies should be prohibited and that 
all conversions should be subject to a 
special proxy, or proxies should be 
entirely eliminated in favor of a 
majority-rules scheme. A national 
banking and thrift industry trade group 
noted that the use of general proxies is 
reasonable under the OTS’ rules.
6. M anagement Benefits

Many of the commenters discussed 
the issue of management benefits in 
conversions. Several of them stated that 
insiders should share in the benefits of 
conversions because the insiders 
managed the institution in a safe-and- 
sound manner. One state thrift regulator 
(and ottier commenters) suggested that 
MRPs be based on the size of the 
institution and not on “straight across- 
the-board percentages.” One national 
banking and thrift industry trade group 
noted that “avoiding the use of across- 
the-board percentages for MRPs and 
tailoring their availability more to the 
size of the institution and their specific 
business plan objectives and needs 
would be a reasonable approach.” One 
mutual savings bank noted that MRPs, 
stock option plans and employee stock 
ownership plans “all encourage more 
stock ownership and cement an identity 
among outside shareholders and those 
who run and work for the company.” It 
also noted that OTS rules are workable 
in this regard and should be adopted by 
the FDIC. Another savings association 
commented that conversions should not 
be permitted where there is excessive 
compensation for insiders, but "without 
benefits to insiders there will be no 
conversions.”

An individual commented that the 
FDIC should not regulate director 
remuneration in conversions of healthy 
mutuals because those conversions do 
not place the insurance fund at risk and 
shareholders’ votes are dispositive 
under the “corporate waste” doctrine. A 
law firm, commenting on behalf of a
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state thrift industry trade group, also 
noted that compensation benefits are 
not a safety-and-soundness concern if 
the institution meets the applicable 
capital requirements. In addition, it 
stated that a “uniformity of benefits 
between state- and OTS-regulated 
conversions” is necessary to assure the 
end of “regulatory arbitrage.” A state 
bank and thrift regulator (and several 
other commenters) suggested that the 
FDIC and OTS publish joint MRP 
guidelines permitting orprohibiting 
MRPs, along with specific rules 
therefore. It noted that “proper 
resolution of the MRP issue will have a 
substantial impact on fairness to 
depositors in conversions.” One savings 
bank commented that “when an 
institution contemplates going public 
for the right reasons (expansion, market 
share, competitive advantage) the 
benefits should go to those willing to 
risk their careers (board and 
management team) or their capital 
(shareholders) not to the faceless non
entity group known as the existing 
depositors.”
7. A ppraisals

A state savings association noted that 
one of the basic problems with 
conversions is the appraisal of the 
institution. It stated that “the FDIC 
needs to be satisfied that the various 
states are as well equipped [as the 
“qualified” OTS staff] to perform a 
definitive analysis of institution 
appraisals as well as know with 
certainty that the appraiser is qualified 
to assess a financial institution’s value.” 
The commenter also noted that fairness 
and moderation are the keys to . 
governing stock conversions. An 
individual commented that the FDIC 
should not regulate the offer price for 
healthy mutuals because those 
conversions da not place the insurance 
fund at risk. An individual suggested 
that the applicable regulator should 
retain its own appraiser to assure fair 
valuation of the converting entity. A 
state bank and thrift regulator stated that 
appraisal rules required by the FDIC 
should be specifically stated in the 
Interim Rule.
8. Other Comments

An attorney commented that the 
Interim Rule should allow depositors 
full access to all papers filed in 
connection with proposed merger/ 
conversions, as well as standard 
conversions. He also suggested that 
depositors be permitted to file with the 
FDIC objections to such proposed 
transactions.

A few commenters noted that the 
FDIC should clarify that the Interim

Rule applies to mutual holding 
company formations and merger/ 
conversions.

An individual suggested that, to 
protect the insurance fund, a converting 
institution should prepare a business 
plan regarding the proposed use of the 
new capital. The plan should be 
reviewed by the applicable state; 
however, if the FDIC feels state review 
will be insufficient, the FDIC is 
empowered by the Federal Deposit 
Insurance Act (FDI Act) to assume 
jurisdiction.

Two law firms suggested that the 
FDIC’s review time on conversion 
notices be reduced from 60 days to 45 
days because of the potential that 
financial information might become 
“stale” under rules issued by the 
Securities and Exchange Commission 
and the converting institution would 
have to go through the expense of 
producing updated financial statements.
Request fo r  Public Comment

The FDIC is hereby requesting 
comment during a 30-day comment 
period on all aspects of this proposed 
rule.

List of Subjects in 12 CFR Part 333
Banks, banking, Corporate powers.
The Board of Directors of the Federal 

Deposit Insurance Corporation hereby 
proposes to amend part 333 of title 12 
of the Code of Federal Regulations as 
follows:

PART 333— EXTENSION OF 
CORPORATE POWERS

1. The authority citation for part 333 
is revised to read as follows:

Authority:12 U.S.C. 1816,1818,1819 
(“Seventh”, “Eighth” and “Tenth”), 1828, 
1828(m), 1831p-l(c).

2. Section 333.4 is added to read as 
follows:

§ 333.4 C onvers ions from  m utua l to  s to ck  
fo rm .

(a) Scope. This section applies to the 
conversion of insured mutual state 
savings banks to the stock form of 
ownership. It supplements the 
procedural and other requirements for 
such conversions in § 303.15 of this 
chapter. This section also applies, to the 
extent appropriate, to the reorganization 
of insured mutual state savings banks to 
the mutual holding company form of 
ownership. As determined by the Board 
of Directors of the FDIC on a case-by
case basis, this section does not apply 
to mutual-to-stock conversions of 
insured mutual state savings banks 
whose capital category under § 325.103 
of this chapter is “undercapitalized,”

“significantly undercapitalized” or 
“critically undercapitalized.” The Board 
of Directors of the FDIC may grant a 
waiver in writing from any requirement 
of this section for good cause shown.

(b) Conflicts with state law. In the 
event that an insured mutual state 
savings bank that proposes to convert to 
the stock form of ownership finds that 
compliance with any provision of this 
section would be inconsistent or in 
conflict with applicable state law, the 
bank may file a written request for 
waiver of compliance with such 
provision by the FDIC. In making such 
request, the bank shall demonstrate that 
the requested waiver, if  granted, would 
not result in any effects that would be 
detrimental to the safety and soundness 
of the bank, entail a breach of fiduciary 
duty on part of the bank’s management 
or otherwise be detrimental or 
inequitable to the bank, its depositors, 
any other insured depository 
institution(s), the federal deposit 
insurance funds or to the public 
interest.

(c) Definitions. For purposes of this 
section:

(1) Local com m unity includes all 
counties in which the converting bank 
has its home office or a branch office, 
each county’s standard metropolitan 
statistical area or the general 
metropolitan area of each of these 
counties and such other areafs) as 
provided for in the plan of conversion, 
acceptable to the FDIC; and

(2) Eligible depositors are depositors 
holding qualifying deposits at the bank 
as of a date designated in the bank’s 
plan of conversion that is not less than 
one year prior to the date of adoption of 
the plan of conversion by the converting 
bank’s board of trustees.

(d) Requirem ents. In addition to other 
requirements that may be imposed by 
the applicable state statutes and 
regulations and other federal statutes 
and regulations, including § 303.15 of 
this chapter, an insured mutual state 
savings bank shall not convert to the, 
stock form of ownership unless the 
following requirements are satisfied:

(1) The subscription offering of the 
stock to be offered or sold in the 
conversion shall provide a stock 
purchase priority to eligible depositors^ 
other depositors and others entitled to 
vote on die bank's proposed conversion 
residing in the bank’s local community 
or within 100 miles of a home office or 
branch of the converting bank;

(2) Employee stock ownership plans 
shall not have priority over subscription 
rights of eligible depositors;

(3) Any direct community offering by 
the converting bank shall give a 
purchase priority to natural persons
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residing in the hank’s local community 
or within 100 miles of a home office or 
branch of the bank;

(4) The proposed conversion shall be 
approved by a vote of at least a majority 
of the bank’s depositors and other 
stakeholders of the bank who the bank’s 
trustees reasonably determine are 
entitled to vote on the conversion, 
unless the applicable state law requires 
a higher percentage, in which case the 
higher percentage shall be used. Voting 
may be in person or by proxy;

(5) Management shall not use proxies 
executed outside the context of the 
proposed conversion to satisfy the 
voting requirement imposed in 
paragraph (d)(4) of this section; and

(6) In addition to the materials to be 
submitted to the FDIC pursuant to
§ 303.15(c) of this chapter, the bank 
must submit to the FDIC:

(i) A full appraisal report on the value 
of the converting bank and the pricing 
of the stock to be sold in the conversion. 
The report must be prepared by an 
independent appraiser and must 
include a complete and detailed 
description of the elements that make 
up an appraisal report, justification for 
the methodology employed and 
sufficient support for the conclusions 
reached therein, including a full 
discussion of the applicability of each 
peer group member and documented 
analytical evidence supporting any 
variance (above or below) the institution 
proposing to convert may have from the 
peer group statistics and a complete 
analysis of the institution’s pro form a  
earnings which should include its-full 
potential once the institution fully 
deploys its new capital pursuant to its 
business plan; and

(ii) A business plan which must 
include, in part, a detailed discussion of 
how the capital acquired in the 
conversion will be utilized, expected 
returns resulting from the plan and a 
justification for any proposed stock 
repurchases.

(e) Restriction on repurchase o f  stock. 
An insured mutual state savings bank 
that has converted from the mutual to 
stock form of ownership may not 
repurchase its capital stock within one 
year following the date of its conversion 
to stock form. Any stock repurchases 
after the one year period shall be subject 
to the requirements of section 18(i)(l) of 
the Federal Deposit Insurance Act (12 
U.S.C. 1828(i)(l)).

(f) Stock ben efit plan lim itations. No 
converted insured mutual state savings 
bank shall, for one year from the date of 
the conversion, implement a stock 
option plan or management or employee 
stock benefit plan, other than a tax- 
qualified employee stock ownership

plan, unless each of the following 
requirements is met:

(1) Each of the plans was fully 
disclosed in the proxy soliciting and 
conversion stock offering materials;

(2) All such plans are approved by a 
majority of the bank’s stockholders, or 
in the case of a recently formed holding 
company, its stockholders, prior to 
implementation and no sooner than the 
first annual meeting following the 
conversion;

(3) In the case of a sayings bank 
subsidiary of a mutual holding 
company, all Such plans are approved 
by a majority of stockholders other than 
its parent mutual holding company 
prior to implementation and no sooner 
than the first annual meeting following 
the stock issuance;

(4) For stock option plans, stock 
options are granted at no lower than the 
market price at which the stock is 
trading at the time of grant; and

(5) For management or employee 
stock benefit plans, no conversion stock 
is used to fund the plans.

By the order of the Board of Directors.
Dated at Washington, D.C., this 31st day of 

May, 1994.
Federal Deposit Insurance Corporation. 
Robert E. Feldman,
Acting Executive Secretary.
[FR Doc. 94-14007 Filed 6-10-94; 8:45 am] 
BILUNG CODE 6714-01 -P

ENVIRONMENTAL PROTECTION 
AGENCY

40 CFR Parts 52 and 81 
[WV9-1-6419, WV9-2-6425 FRL-4997-8]

Approval and Promulgation of Air 
Quality Implementation Plans; 
Designation of Areas for Air Quality 
Planning Purposes; Redesignation of 
the Charleston West Virginia Ozone 
Nonattainment Area to Attainment and 
Approval of the Area’s Maintenance 
Plan

AGENCY: Environmental Protection 
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: On November 1 3 ,1 9 9 2 ' the 
West Virginia Department of Commerce, 
Labor & Environmental Resources; 
Division of Environmental Protection; 
Office of Air Quality (WVOAQ) 
submitted a request to EPA to 
redesignate the Charleston moderate 
ozone nonattainment area (Kanawha 
and Putnam Counties) from 
nonattainment to attainment. On 
November 1 3 ,1 9 9 2 , the WVOAQ also 
submitted a maintenance plan for the

Charleston area as a revision to the West 
Virginia State Implementation Plan 
(SIP). On February 28,1994, West 
Virginia submitted an update to its 
November 13,1994 submittal. The EPA 
is proposing to redesignate the 
Charleston ozone nonattainment area 
from nonattainment to attainment and 
proposing to approve the maintenance 
plan submitted by the WVOAQ as a 
revision to the West Virginia SIP 
because the relevant requirements set 
forth in the Clean Air Act, as amended 
in 1990, have been met. This proposal 
to approve the redesignation is 
contingent upon West Virginia’s 
submittal of a revision to its 
maintenance plan’s provisions for 
implementation of contingency 
measures. These actions are being taken 
in accordance with the Act. The 
approved maintenance plan will 
become a federally enforceable part of 
die SIP for the Charleston area.
DATES: Comments must be received on 
July 13,1994.
ADDRESSES: Written comments should 
be sent to Thomas J. Maslany, Director, 
Air, Radiation, and Toxics Division,
U.S. Environmental Protection Agency, 
Region III, 841 Chestnut Building, 
Philadelphia, Pennsylvania 19107. The 
state submittal and EPA’s Technical 
Support Document (TSD) prepared on 
these proposed actions is available for 
public review at the above address and 
at the West Virginia Division of 
Environmental Protection, Office of Air 
Quality 1558 Washington Street, East 
Charleston, West Virginia, 25311-2599. 
FOR FURTHER INFORMATION CONTACT: 
Michael Dubowe at (215) 597—1109 or 
Todd Ellsworth at (215) 597-2906.
SUPPLEMENTARY INFORMATION:

I. Background
The Clean Air Act, as amended in 

1977 (1977 Act), required areas that 
were designated nonattainment based 
on a failure, to meet the ozone national 
ambient air quality standard (NAAQS) 
to develop SIPs with sufficient control 
measures to expeditiously attain and 
maintain the standard. (1977 Act, 
sections 110(a)(1) and 172.) The 
Charleston, West Virginia 
nonattainment area was designated 
under section 107 of the 1977 Act as 
nonattainment With respect to the ozone 
NAAQS on September 12,1978. (40 
CFR 81.347) In accordance with section 
110 of the 1977 Act, West Virginia 
submitted a part D ozone SIP on 
November 15,1979 which EPA 
approved as meeting the requirements 
of section 110 and part D of the 1977 
Act. In its SIP, the State of West Virginia 
projected that the Charleston, West
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Virginia nonattainment area would 
attain the ozone standard by December 
31,1982-The area failed to attain the 
standard.

On November 15,1990, the Clean Air 
Act Amendments of 1990 (hereafter the 
Act) were enacted. Public Law 101-549, 
104 Stat. 2399, codified at 42 U.S.C. 
7401-7671q. The nonattainment 
designation of the Charleston, West 
Virginia area continued by operation of 
law according to section 107(d)(l)(C)(i) 
of the Act, furthermore, it was classified 
by operation of law as moderate for 
ozone pursuant to section 181 (a)(l) of 
the Act. See 56 FR 56694 (Nov. 6,1991) 
and 57 FR 56762 (Nov. 30,1992), 
codified at 40 CFR 81.347.

The Charleston, West Virginia ozone 
nonattainment area more recently has 
attained the ozone NAAQS, based on air 
quality datéufrom 1989 through 1991. In 
an effort to comply with the Act and to 
ensure continued attainment of the 
NAAQS, on November 13,1992 the 
WVOAQsubmitted an ozone 
maintenance plan for the Charleston, 
West Virginia area as a revision to the 
West Virginia SIP.

On November 13,1992, the State of 
West Virginia also requested that EPA 
redesignate the Charleston, West 
Virginia area to attainment with respect 
to the ozone NAAQS. In addition, on 
February 28,1994, West Virginia 
submitted an update to its November 13, 
1992 submittal, collectively referred to 
hereafter as the “State of West Virginia’s 
redesignation request”
II. Evaluation Criteria

According to section 107(d)(3)(E) of 
the Act, five specific requirements must 
be met in order for EPA to redesignate 
an area from nonattainment to 
attainment:
1. The area must have attained the applicable 

NAAQS;
2 . The área has met all relevant requirements 

under section 110 and part D of the Act;
.3. The area has a fully approved SIP under 

section 110(k) of the Act; '
4. The air quality improvement must be 

permanent and enforceable; and
5. The area must have a fully approved 

maintenance plan pursuant to section 
175A of the Act.

III. Review of West Virginia’s Submittal 
The State of West Virginia’s

redesignation request for the Charleston, 
West Virginia area included information 
and documentation sufficient for EPA to 
determine that the five requirements of 
section 107, noted above have been met. 
Following is a brief description of how 
each of these requirements has been 
fulfilled. Because the maintenance plan 
is a critical element of the redesignation 
request, EPA will discuss its evaluation

of the maintenance plan under its 
analysis of the redesignation request. A 
Technical Support Document (TSD) has 
also been prepared by EPA on these 
rulemaking actions. That TSD is 
available for public inspection at the 
EPA Regional Office listed in the 
ADDRESSES section of this document.
1. Attainment o f the Ozone NAAQS

The submittal contains an analysis of 
ozone air quality data which is relevant 
to the maintenance plan and to the 
redesignation request. Ambient ozone 
monitoring data for 1989 through 1991 
show attainment of the ozone NAAQS 
in the Charleston, West Virginia area. 
See 40 CFR § 50.9 and appendix H. The 
State of West Virginia’s request for 
redesignation included documentation 
that the Charleston, West Virginia ozone 
nonattainment area has complete, 
quality-assured data showing attainment 
of the standard over the most recent 
consecutive three calendar year period. 
Therefore, the Charleston, West Virginia 
area has met the first statutory criterion 
for redesignation to attainment of the 
ozone NAAQS found at section 
107(d)(3)(E)(i) of the Act. It is important 
to note that EPA has also reviewed the 
ozone data monitored during the 1992 
and 1993 ozone seasons in the 
Charleston area and determined that no 
violations of the standard were 
monitored during those years.
Therefore, there have been no violations 
of the ozone standard monitored in the 
Charleston area since the 1988 ozone 
season.

2. M eeting A pplicable Requirem ents o f  
Section 110 and Part D

As previously stated, EPA fully 
approved the State of West Virginia SIP 
for the Charleston, West Virginia area as 
meeting the requirements of section 
110(a)(2) and part D of the 1977 Act.
The amended Act, however, modified 
section 110(a)(2) and, under Part D, 
revised section 172 and added new 
requirements for all nonattainment 
areas. Therefore, for purposes of 
redesignation, EPA has reviewed the SIP 
to ensure that it contains all measures 
that were due under the Act as of 
November 13,1992, the date the State 
of West Virginia submitted its 
redesignation request.
2.A. Section 110 Requirem ents

Although section 110 of the 1977 Act 
was amended in 1990, the Charleston, 
West Virginia SIP meets the 
requirements of section 110(a)(2) of the 
amended Act. A number of the 
requirements did not change in 
substance and, therefore, EPA believes 
that the pre-amendment SIP met these

requirements. As to those requirements 
that were amended, See 57 FR 27936 
and 23939 (June 23,1993), many are 
duplicative of other requirements of the 
Act. EPA has analyzed the SIP and 
determined that it is consistent with the 
requirements of section 110(a)(2) of the 
Act. It contains enforceable emission 
limitations, it requires monitoring, 
compiling, and analyzing ambient air 
quality data, it requires preconstruction 
review of new major stationary sources 
and major modifications to existing 
ones, it provides for adequate funding, 
staff, and associated resources necessary 
to implement its requirements, and 
requires stationary source emissions 
monitoring and reporting.
2.B. Part D Requirem ents

Before the Charleston, West Virginia 
ozone nonattainment area may be 
redesignated to attainment, it also must 
have fulfilled applicable requirements 
of part D due as of the date of the State’s 
redesignation request. Under part D, an 
area’s classification indicates the 
requirements to which it will be subject. 
Subpart 1 of part D sets forth the basic 
nonattainment requirements applicable 
jo all nonattainment areas, classified as 
well as nonclassifiable. Subpart 2 of part 
D establishes additional requirements 
for nonattainment areas classified under 
table 1 of section 181(a). The 
Charleston, West Virginia ozone 
nonattainment area was classified as 
moderate. (See 56 FR 56694, codified at 
40 CFR 81.347). Therefore, in order to 
be redesignated to attainment, West 
Virginia must meet the applicable 
requirements of subpart 1 of part D— 
specifically sections 172(c) and 176—as 
well as the applicable requirements of 
subpart 2 of part D—due as of the date 
of the State’s November 13,1992 request 
for redesignation. EPA interprets section 
107(d)(3)(E)(v) to mean that for a 
redesignation request to be approved, 
the State has met all requirements that 
applied to the subject area prior to or at 
the time of the submission of a complete 
redesignation request. Requirements of 
the Act that come due subsequently 
continue to be applicable to the area at 
those later dates (see section 175A(c)) 
and, if the redesignation of the area is 
disapproved, the State remains 
obligated to fulfill those requirements.
2.B .I. Subpart 1 o f Part D—Section  
172(c) Provisions

Under section 172(b), the section 
172(c) requirements are applicable no 
later than 3 years after an area has been 
designated as nonattainment under the 
Act. EPA has determined that these 
requirements were not applicable to 
ozone nonattainment areas on or before
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November 13,1992—the date the State 
of West Virginia submitted a complete 
redesignation request and maintenance 
plan for Charleston. Therefore, the State 
of West Virginia is not required to meet 
these requirements for purposes of 
redesignation. West Virginia has, 
however, completed and submitted a 
1990 base year emissions inventory for 
its ozone nonattainment areas 
(including the Charleston areal in 
accordance with EPA’s guidance. It is 
also important to note that upon 
redesignation to attainment, the 
preconstruction new source review 
requirements for prevention of 
significant deterioration (PSD) would 
apply in the Charleston area. EPA 
approved West Virginia’s PSD SIP 
program on April 11,1986 (51 FR 
12517).
2.B.2. Subpart 1 o f  Part D—Section 176 
Conformity Provisions

Section 176(c) of the Act requires 
States to revise their SIPs to establish 
criteria and procedures to ensure that 
Federal actions, before they are taken, . 
conform to the air quality planning 
goals in the applicable State SIP. The 
requirement to determine conformity 
applies to transportation plans, 
programs and projects developed, 
funded or approved under title 23 
U.S.C. or the Federal Transit Act 
(“transportation conformity”), as well as 
to all other Federal actions (“general 
conformity”). Section 176 further 
provides that the conformity revisions 
to be submitted by States must be 
consistent with Federal conformity 
regulations that the Act required EPA to 
promulgate. Congress provided for the 
State revisions to be submitted one year 
after the date for promulgation of final 
EPA conformity regulations. When that 
date passed without such promulgation, 
USEPA’s General Preamble for the 
Implementation of Title I informed 
States that its conformity regulations 
would establish a submittal date (see 57 
FR 13498,13557 (April 16,1992)).

The EPA promulgated final 
transportation conformity regulations on 
November 24,1993 (58 FR 62188) and 
general conformity regulations on 
November 30,1993 (58 FR 63214).
These conformity rules require that 
States adopt both transportation and 
general conformity provisions in the SIP 
for areas designated nonattainment or 
subject to a maintenance plan approved 
under CAA section 175A. Pursuant to 
§ 51.396 of the transportation 
conformity rule and § 51.851 of the 
general conformity rule, the State of 
West Virginia is required to submit a 
SIP revision containing transportation 
conformity criteria and procedures

consistent with those established in the 
Federal rule by November 25,1994. 
Similarly, West Virginia is required to 
submit a SIP revision containing general 
conformity criteria and procedures 
consistent with those established in the 
Federal rule by December 1,1994. 
Because the deadlines for these 
submittals have not yet come due, they 
are not applicable requirements under 
section 107(d)(3)(E)(v) and, thus, do not 
affect approval of this redesignation 
request.

2. B.3. Subpart 2 o f  Part D—Section 182 
Provisions fo r  Ozone Nonattainm ent 
Areas

The Charleston, West Virginia 
nonattainment area is classified as 
moderate and is subject to the 
requirements of section 182(b) of the 
Act. As of November 13,1992, the date 
West Virginia submitted a complete 
redesignation request for the Charleston, 
West Virginia nonattainment area, the 
Charlieston, West Virginia area was 
required to meet the provisions of 
section 182(a)(2)(A) to correct its 
Reasonably Available Control 
Technology (RACT) requirements in 
effect prior to enactment of the 1990 
amendments to the Act. The State of 
West Virginia submitted those RACT 
corrections as SIP revisions to EPA on 
June 4,1991. A final rule approving 
these RACT corrections was published 
on September 17,1992 (57 FR 42895).

On January 15,1993, EPA notified the 
Governor of West Virginia that it had 
made a finding that West Virginia had 
failed to submit either a full or 
committal SIP revision for a basic 
inspection and maintenance (I/M) 
program for its ozone nonattainment 
areas. On January 18,1994, EPA notified 
the Governor of West Virginia that it 
had made a finding that West Virginia 
had failed to submit a 15% rate of 
progress plan SIP revision for its ozone 
nonattainment areas. Upon the effective 
date of a final approval by EPA of West 
Virginia’s redesignation request, these 
•findings will be automatically rescinded 
in the Charleston nonattainment area.

3. Fully A pproved SIP Under Section  
110(k) o f the Act

As stated previously, EPA has 
approved the RACT corrections noted 
above. Therefore, the State of West 
Virginia has a fully approved SEP under 
section 110(k), which also meets the 
applicable requirements of section 110 
and part D as discussed above. 
Therefore, the redesignation 
requirement of section 107(d)(3)(E)(ii) 
has been met.

4. Im provem ent in Air Quality Due to 
Perm anent and Enforceable M easures

Under the 1977 Act, EPA approved 
the State of West Virginia SIP control 
strategy for the Charleston, West 
Virginia nonattainment area. EPA 
determined that the rules and the 
emission reductions achieved as a result 
of those rules were enforceable. Since 
enactment of the 1990 amendments, the 
State of West Virginia submitted 
corrections to its RACT regulations as 
identified above. EPA finds that these 
additional measures'contribute to the 
permanence and enforceability of 
reductions in ambient ozone levels in 
the Charleston, West Virginia area.

Between 1988 and 1990, because of 
permanent and enforceable state and 
federal provisions, emissions of volatile 
organic compounds (VOCs) were 
reduced by 8.14 tons/day and emissions 
of nitrogen oxides (NOx) were reduced 
by 3.1 tons/day in Charleston. Most of 
the reductions came from mobile 
sources and gasoline marketing-related 
activities. The Reid Vapor Pressure 
(RVP), of gasoline marketed for use in 
the Charleston, West Virginia area 
decreased from 10.5 RVP to 9.5 RVP in 
1990 and was reduced to 9.0 in 1992. In 
addition, due to automobile fleet 
turnover, there was an increase in the 
percent of automobiles operated in the 
Charleston area meeting more stringent 
emission standards as required by the 
Federal Motor Vehicle Control Program 
(FMVCP). It must be noted here that 
since 1992 the federal RVP requirement 
of 9.0 has been the applicable standard 
in the Charleston, West Virginia area.

The State of West Virginia 
maintenance plan requires the 
continuation of the federal RVP 
program. These reductions due to lower 
RVP and more stringent tailpipe 
standards resulting from the FMVCP 
were determined using the mobile 
emission inventory model MOBILE 5.0a 
and the relevant vehicle miles traveled 
data.

Permanent and enforceable decreases 
in VOCs at stationary sources 
contributed a small amount to the total 
VOC reduction in the Charleston, West 
Virginia area. In association with its 
emission inventory, the State of West 
Virginia demonstrated that point source 
VOC emissions were not artificially low 
due to local economic downturn during 
the period in which the Charleston, 
West Virginia area’s ambient air quality 
came into attainment. Reductions due to 
decreases in production levels or from 
other unenforceable scenarios such as 
voluntary reductions were not included 
in the determination of the emission 
reductions.
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EPA finds that the combination of 
measures contained in the SIP and 
federal measures have resulted in 
permanent and enforceable reductions 
in ozone precursors that have allowed 
the Charleston West Virginia area to 
attain the NAAQS, and therefore, that 
the redesignation criterion of section 
107(d)(3)(E)(iii) has been met.

5. Fully A pproved M aintenance Plan 
I in der Section 175A

EPA is proposing approval of the 
State of West Virginia maintenance plan 
for the Charleston, West Virginia area 
because EPA finds that West Virginia’s 
submittal meets the requirements of 
section 175 A of the Act. If EPA 
determines after notice and comment 
that it should give final approval to the 
maintenance plan, the Charleston, West 
Virginia nonattainment area will have a 
fully approved maintenance plan in 
accordance with section 175 A of the 
Act.

Section 175A of the Act sets forth the 
elements of a maintenance plan for 
areas seeking redesignation from

nonattainment to attainment. The plan 
must demonstrate continued attainment 
of the applicable NAAQS for at least ten 
years after the area is redesignated.
Eight years after the jedesignation, the 
state must submit a revised maintenance 
plan which demonstrates attainment for 
the ten years following the initial ten- 
year period.

To provide for the possibility of future 
NAAQS violations, the maintenance 
plan must contain contingency 
measures, with a schedule for 
implementation, adequate to assure 
prompt correction of any air quality 
problems.

5.A. Em issions Inventory—Base Year 
Inventory

On November 13,1992, the State of 
West Virginia submitted comprehensive 
inventories of VOC and NOx emissions 
from area, stationary, and mobile using 
1990 as the base year for calculations to 
demonstrate maintenance. The 1990 
VOC inventory is considered most 
representative of attainment conditions 
because no violations occurred in 1990

and it reflects the typical inventory for 
the three-year period demonstrating 
attainment of the standard.

The State of West Virginia submittal 
contains detailed inventory data and 
summaries by source categories. The 
State of West Virginia submittal also 
contains information related to how it 
comported with EPA’s guidance, which 
model and emission factors were used 
(note MOBILE 5.0a was used), how 
Vehicle Miles Travelled (VMT) data was 
generated, what RVP was considered in 
the base year, and other technical 
information verifying the validity of the 
Charleston West Virginia emission 
inventory.

The State of West Virginia’s submittal 
contains the detailed inventory data and 
summaries by source category. This 
inventory was prepared in accordance 
with EPA guidances. A summary of the 
base year and projected maintenance 
year inventories are shown in the 
following six tables. The TSD which has 
been prepared for this action contains 
more in-depth details regarding the base 
year for the Charleston area.

Summary of Emissions  From the  C harleston Nonattainment Area for 1990

Source category VOC
(tpd) CO (tpd) NOx

(tpd)

A re a ....................................................... .................... 27.5 
49.0
28.5

83.9
27.9 

222.2

16.9 
389.2

27.9

P o ih t................. ............. ............. .............
Highway M ob ile ...... ...... ........... ................................

Total Em iss ions.................................................................. 105.0 334.1 434.0

SUMMARY OF EMISSIONS FROM THE CHARLESTON NONATTAINMENT AREA FOR 1993

Source Category VOC
(tpd) CO (tpd) NOx

(tpd)

A re a ............... .................... .......... 28 4
P o in t..................................... AO 0.
Highway M ob ile ....... ;..... ................. O'* A 1 Q 1  *7

Total Emissions ............... ....................... 94.5 303.8 437.0

All Emissions in Tons Per Day (tpd).

SUMMARY OF EMISSIONS FROM THE CHARLESTON NONATTAINMENT AREA FOR 1996

Source category VOC
(tpd) CO (tpd) NOx

(tpd)
Area.... ..........
Point................. u O > J 1 / . 1
Highway mobile...................... O O D.U

i /y.y 40 ./
Total emissions ............ 90.7 292.5 399.8

SUMMARY OF EMISSIONS FROM THE CHARLESTON NONATTAINMENT AREA F<DR 1999

Source Category VOC
(tpd) CO (tpd) NOx

(tp d )

Area.............
P o in t.........  . ................................................................

3 9 .7
O / .U

26.8
1 7 .3  

3 6 2  0
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Summary of Emissions From the  C harleston Nonattainment Area for 1999— Continued

Source Category
VOC ~ 
(tpd) CO (tpd) NOx

(tpd)

22.6 171.8 26.3

89.8 285.6 405.6

All Emissions in Tons Per Day (tpd).

Summary of Emissions From the  Charleston Nonattainment Area for 2002

Source category
VOC
(tpd)

CO (tpd) NOx
(tpd)

28.2 87.8 17.5
39.0 26.6 . 364.2
22.4 172.0 26.1

89.6 286.4 407.7

Summary o f  Emissions From the  Charleston Nonattainment Area for 2005

Source category
VOC
(tpd) CO (tpd) NOx

(tpd)

29.0 89.3 17.6
37.9 26,2 366.9
23.0 179.5 27.0

89.9 295.0 411.5

All Emissions in Tons Per Day (tpd).
5.B. Demonstration o f  M aintenance— 
Projected Inventories

In addition to the continued use of 
lower RVP gasoline (9.0) and fleet 
turnover to automobiles meeting more 
stringent emission standards, mobile 
source emission projections are 
dependent upon the implementation of 
the federal reformulated gasoline 
program. Total VOC and NOx emissions 
were projected from the 1990 base year 
out to year 2005. These projected 
inventories were prepared in 
accordance with EPA guidance. The 
projections demonstrate that the ozone 
standard will be maintained i.e., 
emissions are not expected to exceed 
the level of the base year inventory 
during this time period. EPA believes 
that the emissions projections 
demonstrate that the area will continue 
to maintain the ozone NAAQS because 
this area achieved attainment through 
VOC controls and reductions.
5C. Verification o f Continued 
Attainment

Continued attainment of the ozone 
NAAQS in the Charleston, West 
Virginia area depends, in part, on the 
State of West Virginia efforts toward 
tracking indicators of continued 
attainment during the maintenance 
period. The State of West Virginia will

track the status and effectiveness of the 
maintenance plan by periodically 
updating the emissions inventory every 
three years, The WVOAQ has 
committed to perform this tracking on 
an annual basis in order to enable the 
State of West Virginia to implement the 
contingency measures of its 
maintenance plan as expeditiously as 
possible.

The State of West Virginia annual 
update will indicate new source growth, 
as indicated by annual emission 
statements. The State of West Virginia 
will continue to monitor ambient ozone 
levels by operating its ambient ozone air 
quality monitoring network in 
accordance with 40 CFR part 58.
5D. Contingency Plan

The level of VOC and NOx emissions 
in the Charleston area will largely 
determine its ability to stay In 
compliance with the ozone NAAQS in 
the future. Despite the State of West 
Virginia’s best efforts to demonstrate 
continued compliance with the NAAQS, 
the Charleston area may exceed or 
violate the NAAQS. Therefore, West 
Virginia has provided contingency 
measures with a schedule for 
implementation in the event of future 
ozone air quality problems. In the event 
that exceedances of the ozone NAAQS 
are measured such that nonattainment is 
indicated in any of the areas or in the

event that periodic emission inventory 
updates or major permitting activity 
reveals that excessive or unanticipated 
growth in ozone precursor emissions 
has occurred or will occur, the West 
Virginia will accordingly select and 
adopt measures including the following 
to assure continued attainment:

1. Extend the applicability of 45CSR21 
(VOC/RACT rule) to include source 
categories previously excluded.

2. Revised new source permitting 
requirements requiring more stringent 
emissions control technology and/or 
emissions offsets.

3. NOx RACT requirements.
4. Stage II Vapor Recovery Regulations.
5. Regulations to establish plant-wide 

emission caps (potentially with emissions 
trading provisions).

6. Implementation of basic (or enhanced) 
programs for motor vehicle inspection and 
maintenance.

One or more of these regulatory 
revisions would be selected within three
(3) months after verification of a 
monitored ozone standard violation and 
a draft rule submitted to the WVOAQ. 
Quality assurance procedures must 
confirm the monitored violation within 
45 days of occurrence. The WVOAQ 
will be requested to adopt the control 
measure(s) as emergency rule(s) which 
will be implemented within six (6) 
months after adoption. EPA’s approval 
of West Virginia’s redesignation request 
is contingent upon West Virginia
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promulgating a revision to its 
contingency plan that includes a 
schedule for the mandatory 
implementation of the selected 
contingency measures.
5E. Subsequent M aintenance Plan 
Revision

In accordance with section 175A(b) of 
the Act, the State of West Virginia has 
agreed to submit a revised maintenance 
SIP eight years after the area is 
redesignated to attainment. Such 
revised SIP will provide for 
maintenance for an additional ten years; 
EPA has determined that the 
maintenance plan adopted by the State 
of West Virginia and submitted to EPA 
on November 13,1992, meets the 
requirements of section 175A of the 
CAA. Therefore, EPA is proposing to 
approve the maintenance plan 
submittal. In addition EPA has 
determined that upon final approval of 
the maintenance plan the provisions of 
section 107(d)(3)(E)(iv) for redesignation 
will have been met.
Proposed Action

EPA proposes to approve the ozone 
maintenance plan for the Charleston, 
West Virginia area submitted by the 
State of West Virginia on November 13, 
1992 as a revision to the West Virginia 
SIP because it meets the requirements of 
section 175A. In addition, EPA is 
proposing to redesignate the Charleston, 
West Virginia nonattainment area to 
attainment, subject to final approval of 
the maintenance plan, because the 
Agency has determined that the 
provisions of section 107(d)(3)(E) of the 
Act for redesignation of nonattainment 
areas to attainment have been met.

EPA is soliciting public comments on 
this notice and on issues relevant to 
EPA’s proposed action. Comments will 
be considered before taking final action. 
Interested parties may participate in the 
federal rulemaking procedure by 
submitting written comments to the 
person and address listed in the 
ADDRESSES section at the beginning of 
this document.

Nothing in this action should be 
construed as permitting or allowing or 
establishing a precedent for any future- 
request for revision to any SIP. Each 
request for revision to the SIP shall be 
considered separately in light of specific 
technical, economic, and environmental 
factors and in relation to relevant 
statutory and regulatory requirements. 
Ozone State Implementation Plans 
(SIPs) are designed to satisfy the 
requirements of part D of the Clean Air 
Act and to provide for attainment and 
maintenance of the ozone NAAQS. 
Today's proposed redesignation action

should not be interpreted as authorizing 
the State of West Virginia to delete, 
alter, or rescind any of the VOC 
emission limitations and restrictions 
contained in the currently approved 
ozone SIP. Changes to the ozone SIP’s 
regulations rendering them less 
stringent than those contained in the 
EPA approved plan cannot be made 
unless a revised plan for attainment and 
maintenance is submitted to and 
approved by EPA. Unauthorized 
relaxations, deletions, and changes 
could result in both a finding of 
nonimplementation under section 
173(b) of the Act and in a SIP deficiency 
call made pursuant to section 110(k)(5).

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must prepare 
a regulatory flexibility analysis 
assessing the impact of any proposed or 
final rule,on small entities. 5 U.S.C. 603 
and 604. Alternatively, EPA may certify 
that the rule will not have a significant 
impact on a substantial number of small 
entities. Small entities include small 
businesses, small not-for-profit 
enterprises, and government entities 
with jurisdiction over populations of 
less than 50,000. SIP approvals under 
section 110 and subchapter I, part D of 
the CAA do not create any new 
requirements, but simply approve 
requirements that the State is already 
imposing. Therefore, because the federal 
SIP-approval does not impose any new 
requirements, it does not have any 
economic impact on any small entities. 
Redesignation of an area to attainment 
under section 107(d)(3)(E) of the Act 
does not impose any new requirements 
on small entities. Redesignation is an 
action that affects the status of a 
geographical area and does not impose 
any regulatory requirements on sources. 
Accordingly, I certify that EPA’s 
approval of West Virginia’s request to 
redesignate the Charleston ozone 
nonattainment area to attainment and 
the associated maintenance plan will 
not have an impact on any small 
entities.

The Office of Management and Budget 
has exempted this rule from the 
requirements of section 6 of Executive 
Order 12866.

List of Subjects

40 CFR Part 52

Air pollution control, Hydrocarbons, 
Intergovernmental relations, Ozone.
40 CFR Part 81

Air pollution control, National parks, 
Wilderness areas.

Authority: 42 U.S.C. 7401-7671q.

Dated: April 28,1994.
Stanley L. Laskowski,
Acting Regional Administrator, Region 111. 
[FR Doc. 94-14286 Filed 6-10-94; 8>45 am] 
BILLING CODE 6560-S0-P

FEDERAL COMMUNICATIONS 
COMMISSION

47 CFR Part 73

[Docket No. 93-48; DA 94-688]

Children’s Television Programming

AGENCY: Federal Communications 
Commission.
ACTION: Proposed Rule; extend comment 
date.

SUMMARY: The Commission sought 
comments on the implementation of 
rules relating to the broadcast of 
educational and informational 
programming for children. After a 
request by several parties, the date for 
filing comments was extended by one 
week in order to allow adequate time for 
parties to prepare their submissions. 
DATES: Comments are due June 15,1994. 
Reply Comments due July 15,1994. 
ADDRESSES: Secretary, Federal 
Communications Commission, 
Washington, DC 20554.
FOR FURTHER INFORMATION CONTACT:
Larry Miller, (202) 418-1600.

SUPPLEMENTARY INFORMATION:

In the Matter of: Policies and Rules 
Concerning Children’s Television 
Programming; Revision of Programming 
Policies for Television Broadcast Stations.

Order
A dopted: June 2,1994.
R eleased : June 2,1994.
Comment Date: June 15,1994.
R eply Comment Date: July 15,1994.

By the Chief, Mass Media Bureau.
1. This action extends the deadline for 

filing further comments by interested 
parties and proposed remarks by 
panelists in the En Banc hearing on 
Children’s Television in the above-cited 
docket (58 FR 14367) pertaining to rules 
and policies relating to the levels and 
types of television programming 
necessary to adequately serve the 
educational and informational needs of 
children. The deadline for further 
comments and proposed remarks by 
panelists was originally set for June 8, 
1994.

2. The Center for Media Education 
and the American Psychological 
Association request a one-week 
extension of the comment period in
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order to adequately prepare their 
presentations for the Commission’s 
hearing.

3. In light of the foregoing, the Bureau 
finds that good cause exists for an 
extension. Pursuant to 47 CFR 0.283, the

deadline for filing further comments by 
interested parties and proposed remarks 
by panelists in the En Banc hearing is 
extended to June 15,1994. The deadline 
for filing reply comments remains July
15,1994.

Federal Communications Commission.
Roy J. Stewart,
Chief, Mass Media Bureau.
[FR Doc. 94-14215 Filed 6-10-94; 8:45 am] 
BILLING CODE 6712-01-M
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ADMINISTRATIVE OFFICE OF THE 
UNITED STATES COURTS

Interpreters in Courts of the United 
States; Announcement of Written 
Segment of Certification Examination 
for Spanish, Cantonese, Mandarin, and 
Korean; and Written Segment of 
“Otherwise Qualified” Examination for 
Arabic, Hebrew, Italian, Mien, Polish, 
and Russian

AGENCY: Administrative Office of the 
United States Courts.
ACTION: Notice of Written Segment of 
Certification Examination for Spanish, 
Cantonese, Mandarin, and Korean; and 
Written Segment of “Otherwise 
Qualified” Examination for Arabic, 
Hebrew, Italian, Mien, Polish, and 
Russian.

SUMMARY: The Administrative Office of 
the United States Courts will conduct 
the written portion of the examination 
for individuals who desire to be 
certified (in Spanish, Cantonese, 
Mandarin, and Korean) or “otherwise 
qualified” (in Arabic, Hebrew, Italian, 
Mien, Polish, and Russian) to serve as 
interpreters in courts of the United 
States. This is in accordance with the 
Court Interpreter Amendments Act of 
1988, Title VII of Pub. L. 100-702, (28 
U.S.C. 1827). To take the examination, 
an individual must file a written 
application, or apply by telephone.
DATES: The agency will administer the 
written portion of the examination 
August 27,1994, at 1 p.m. The deadline 
for filing an application is 4 p.m. on July
15,1994.

ADDRESSES: Applications, along with an 
$80 money order, cashiers check, or 
personal check payable to the 
University of Arizona are to be sent to 
the Federal Court Interpreter 
Certification Project, Modem Languages 
Building, room 445, University of 
Arizona, Tucson, Arizona 85721.

FOR FURTHER INFORMATION CONTACT:
Dr. Roseann Gonzalez, University of 
Arizona, (602) 621-3687 (Mountain 
Time). Fax (602) 624-8130.
SUPPLEMENTARY INFORMATION:

I. Background

The Director of the Administrative 
Office of the United States Courts 
(AOUSC) is responsible for the 
establishment of a program to facilitate 
the use of certified and otherwise 
qualified interpreters in courts of the 
United States. He must prescribe, 
determine, and certify the qualifications 
of person who may serve as certified 
interpreters in bilingual proceedings 
and proceedings involving the hearing 
impaired (28 U.S.C. 1827(b)). Whenever 
an interpreter is required for a person in 
any criminal or civil action initiated by 
the United States, the presiding judicial 
officer must utilize the services of the 
most available certified interpreter, 
unless no certified interpreter is 
reasonably available, or the services of 
an otherwise qualified interpreter.

The AOUSC will provide the courts 
with a roster of certified, professionally 
qualified, and language skilled court 
interpreters selected on the basis of 
specific qualification criteria and/or the 
successful completion of written ad oral 
examinations.
II. This Examination

For Spanish language interpreter 
candidates, a comprehensive written 
Spanish/English examination testing 
bilingual proficiency in Spanish and 
English will be administered. For 
candidates in the Cantonese, Mandarin, 
and Korean languages, a written English 
examination testing proficiency in 
English will be administered. Successful 
candidates will be invited to sit for the 
second part of the certification 
examinations, an oral examination. The 
oral examination will test, in simulated 
settings, the applicant’s ability to: (1) 
interpret precisely from source language 
to English, in consecutive and 
simultaneous modes; (2) interpret from 
English to the target language in 
consecutive and simultaneous modes; 
and (3) perform sight interpretations. 
The oral portion of the examination 
does not necessarily require previous 
experience in court interpreting. 
Applicants who successfully complete 
the written examination will receive

Federal Register 
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notice of the time and place of the oral 
portion of the examination.

For Arabic, Hebrew, Italian, Mien, 
Polish, and Russian interpreter 
candidates, a written English 
examination testing proficiency in 
English will be administered. The 
second part of the qualification process 
as a professional or language skilled 
court interpreter will require the 
candidate to provide additional 
qualifications and credentials or 
perform back translation exercises 
successfully.

All of the examinations are developed 
and administered under contract by the 
University of Arizona. The written 
portion of the examination does not 
require a special knowledge of legal 
vocabulary.
Testing Sites

Applicants may schedule the written 
examination at any of the locations 
identified below. Applicants must 
identify the testing location which they 
desire to use to use for taking the 
written examinations. The following are 
the cities where the written test will be 
administered:
Alaska: Anchorage.
Arizona: Phoenix, Tucson.
California: Fresno, Los Angeles, 

Monterey, Sacramento, San Diego,
San Francisco.

Colorado: Denver.
Connecticut: Hartford.
District of Columbia.
Florida: Miami, Orlando.
Georgia: Atlanta.
Hawaii: Honolulu.
Idaho: Boise.
Illinois: Chicago.
Iowa: Sioux City.
Louisiana: New Orleans.
Massachusetts: Boston.
Minnesota: Minneapolis,
Missouri: Kansas City.
Nevada: Las Vegas, Reno.
New Jersey: Newark, Trenton.
New Mexico: Albuquerque, Las Cruces. 
New York: Brooklyn, Buffalo, 

Manhattan.
Ohio: Cincinnati and Cleveland.
Oregon: Portland.
Puerto Rico: San Juan.
Tennessee: Memphis.
Texas: Brownsville, Corpus Christi, 

Dallas, Houston, Laredo, San Antonio. 
Utah: Salt Lake City.
Washington: Seattle.

Oral testing sites will be announced 
when the examinations are scheduled.
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Filing
Written applications are preferred, but 

phone applications will be accepted if 
the fee is received by July 15,1994. 
Applicants who do not have an 
application form should type or print 
the following information on an 8V 2X I I  

paper:
1. Name.
2. Mailing address, including zip code.
3. Daytime telephone number.
4. Evening telephone number.
5. Testing location requested (City and 

State).
6. Date of birth,
7. Social Security Number.
8. Special arrangements necessary 

because of physical disability or 
keeping of the Sabbath.

9.1 did/did not take the Spanish written 
and/or oral examination in 1993.

1 0 .1.D. number of exam (if known).
I I .  Enclosed money order, cashiers 

check, or personal check payable to 
University of Arizona Federal Court 
Project.

Exam Procedures
Each applicant will receive an 

admission ticket to the exam shortly 
before the exam date. It will list the 
exact location of the exam. Each 
applicant must present the admission 
ticket and a photo identification: 
driver’s license, passport, work/student 
identification, etc., to be admitted to the 
exam.
III. Qualifications

Sucessful completion of the written 
examination is the first step in the 
process of receiving certification or - 
“otherwise qualified” status. There is no 
formal educational requisite, either in 
languages or interpreting, for 
successfully completing the written 
examinations. However, the difficulty of 
the written examinations are at the 
college degree level of proficiency in 
both English and the target languages. 
Successful completion of the oral 
portion of the examination normally 
would require prior training or 
professional experience in simultaneous 
and consecutive interpreting and sight 
translation. Qualification as “otherwise 
qualified” will require additional 
credentials and experience as an 
interpreter.
IV. Duties

Certification or “otherwise qualified” 
status will not necessarily lead to full
time employment as a staff or contract 
interpreter. Most of the requirements for 
court interpretation services in the 
Federal courts are met by independent 
interpreter contractors on an as-needed

basis. However, where full-time 
interpreters are needed, only certified 
interpreters are eligible for appointment.

As the federal courts require full-time 
salaried interpreters, these interpreters 
will be chosen from the eligibility lists. 
The annual salary range is JSP-10 to 
JSP-14 ($31,898—$76,733) for full-time 
salaried interpreters. For certified 
interpreters who provide services as 
independent contractors, the fee is $250 
per day.

Court interpreters perform all or some 
of the following duties: (1) Interpret 
verbatim in simultaneous and 
consecutive modes a foreign language 
into English, and vice versa, at 
arraignments, preliminary hearings, 
pretrial hearings, trials, and other court 
proceedings; (2) transcribe and translate 
electronic sound recordings; and (3) 
sight translate or translate in written 
form technical, medical, and legal 
documents and correspondence for 
introduction as evidence.

Dated: June 6,1994.
Robert Lowney,
Acting Chief, District Court Administration 
Division.
[FR Doc. 94-14219 Filed 6-10-94; 8:45 am) 
BILUNG CODE 2210-55-M

DEPARTMENT OF AGRICULTURE

Forest Service 
RiN 059-AB47

Animal Damage Management

AGENCY: Forest Service, USDA.
ACTION: Notice of proposed policy; 
request for comment.

SUMMARY: The Forest Service gives 
notice of and requests comment on 
proposed revisions to its policy on 
animal damage management to be 
published in the Forest Service Manual 
Chapter 2650. This direction would 
replace current agency procedures for 
implementing the provisions of a 
Memorandum of Understanding (MOU) 
between the Animal and Plant Health 
Inspection Service (APHIS)—Animal 
Damage Control unit and the Forest 
Service. This proposed policy is 
intended to clarify the role and 
responsibility of die Forest Service in 
coordinating with APHIS on animal 
damage management and in cooperating 
with APHIS in discharging Federal 
obligations to manage wild vertebrates 
causing damage on National Forest 
System lands under the Animal Damage 
Control Act of 1931.
DATES: Comments must be received in 
writing by August 12,1994.

ADDRESSES: Send written comments to 
the Director, Wildlife, Fish and Rare 
Plants Staff (2650), Forest Service, 
USDA, P.O. Box 96090, Washington, DC 
20090-6090.

The public may inspect comments 
received on this proposed policy in the 
Office of the Director, Wildlife, Fish and 
Rare Plants Staff, 4th floor, Northwest, ' 
Auditor’s Building, 205 14th Street,
SW., Washington, DC. Those wishing to 
inspect comments are encouraged to call 
ahead (202-205-1367) to facilitate entry 
into the building.
FOR FURTHER INFORMATION CONTACT:
Tom Darden, Wildlife Program Leader, 
(202-205-1206).
SUPPLEMENTARY INFORMATION: The Forest 
Service and APHIS cooperate in 
discharging Federal obligations under 
the Animal Damage Control Act of 1931 
(7 Ü.S.C. 426-426b) which governs 
animal damage management activities 
on National Forest System lands. These 
activities include actions to provide 
wildlife damage management through 
direct control, as well as technical 
assistance to achieve desired 
management objectives. APHIS, in 
cooperation with the Forest Service and 
states, carries out animal damage 
management activities on some National 
Forest System lands, mostly to 
minimize livestock losses from 
predation by coyotes, black bears, and 
other predators. Under other authorities 
(e.g., Multiple-Use Sustained-Yield Act 
of 1960 [16 U.S.C. 528(note), 528-5311), 
the Forest Service conducts activities to 
control animal damage caused by small 
mammals and other animals to National 
Forest System resources, such as timber 
stands and roads.

APHIS has responsibility for animal 
damage management activities, as 
designated by the Secretary of 
Agriculture (7 CFR 2.51(41)). The 
principal change being proposed in 
existing Forest Service Manual policy 
(FSM 2650) is the designation of APHIS 
as the lead agency for preparing 
environmental documentation on 
animal damage management activities 
initiated by APHIS on National Forest 
System lands. The Forest Service will 
cooperate with APHIS and the states in 
environmental analysis and 
documentation of actions proposed by 
APHIS that Will occur on or affect 
National Forest System lands and 
provide mitigation measures needed to 
ensure that animal damage management 
activities performed by APHIS are 
compatible with direction provided in 
forest land and resource management 
plans.

The proposed policy would bring the 
Forest Service Manual provisions into
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conformance with current field-level 
animal damage management practice. 
Current operational procedures for 
animal damage management activities 
are outlined in an August 25,1992 letter 
to Forest Service Regional Foresters 
from Deputy Chief James C. Overbay 
and the subsequent Memorandum of 
Understanding (MOU) between APHIS 
and the Forest Service, signed June 18,

| 1993. Notice of availability of die MOU 
[ was published in the Federal Register 
on July 13,1993 (58 FR 37704).

The 1993 MOU clarifies the role of 
| each Forest Supervisor in cooperating 
with APHIS and the states in 

| documentation of environmental actions 
proposed by APHIS, and in providing 
mitigation measures to ensure that 
animal damage management activities 
performed by APHIS are compatible 
with direction provided in forest plans. 
The MOU also clarifies that APHIS, in 
cooperation with the Forest Service, 
develops work plans for animal damage 
management activities on National 
Forest System lands. These plans 
address control areas, specific control 
techniques, emergency control 
procedures, timeframes, and other 
limitations and restrictions. The MOU 
recognizes APHIS work plans as the 
definitive plans for predator control 
actions on National Forest System 
lands. -

After discussion with the Council on 
Environmental Quality, the Forest 
Service has decided to publish this 
proposed animal damage management 
policy in the Federal Register, inviting 
public comment on the role and 
responsibility of the Forest Service in 
coordinating with APHIS on animal 
damage management. In the interim, the 
Forest Service and APHIS will follow 
procedures outlined in the 1993 MOU 
for which notice was published in the 
Federal Register.
Environmental Impact

Section 31.1b{2) of Forest Service 
Handbook 1909.15 (57 FR 43180, Sept. 
18,1992) excludes from documentation 
in an environmental assessment or 
impact statement “rules, regulations, or 
policies to establish Servicewide 
administrative procedures, program 
processes, or instructions.” This 
proposed policy would provide 
administrative instructions to Forest 
Service field offices on the procedures . 
and processes to follow in the case of 
coordination with APHIS on animal 

- damage management activities. 
Accordingly, the agency’s preliminary 
assessment is that this proposed policy 
falls within this category of action and 
that no extraordinary circumstances 
exist which would require preparation

of an environmental assessment or 
environmental impact statement. A final 
determination will be made upon 
adoption of the final policy.
Controlling Paperwork Burden on the 
Public

This policy wall not result in 
additional paperwork. Therefore, the 
review provisions of the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3507) 
and implementing regulations at 5 CFR 
part 1320 do not apply.
Regulatory Impact

This proposed policy has been 
reviewed under USDA procedures and 
Executive Order 12866 on Regulatory 
Planning and Review. It has been 
determined that this is not a significant 
policy.

Dated: May 23,1994.
David A. Harcharik,
Acting Chief.

Proposed Manual Revision
Note: The Forest Service organizes its 

directive system by alpha-numeric codes and 
subject headings. Only those sections of the 
Forest Service Manual that are the subject of 
this notice are set out here. The audience for 
this direction is Forest Service employees 
charged with coordinating with the Animal 
and Plant Health Inspection Service—Animal 
Damage Control Unit on animal damage 
management activities on National Forest 
System lands.

Forest Service Manual—Chapter
2650—Animal Damage Management

The Forest Service and Animal and 
Plant Health Inspection Service 
(APHIS)—Animal Damage Control unit, 
along with the states, cooperate in 
discharging the Federal obligations 
under the Animal Damage Control Act 
of 1931 to manage animal damage on 
National Forest System lands. These 
activities include actions to provide 
wildlife damage management through 
direct control, as well as technical 
assistance to achieve desired 
management objectives. APHIS carries 
out animal damage management 
activities on National Forest System 
lands, mostly to minimize livestock 
lesses from predation by coyotes, black 
bears, and other predators. The Forest 
Service conducts activities to control 
animal damage caused by small 
mammals and other animals to National 
Forest System resources, such as timber 
stands and roads.

2650.1—Authority. In addition to the 
authorities listed in FSM 2601, the 
following authorities govern animal 
damage management activities on 
National Forest System lands:

1. The Animal Dairiage Control Act of 
March 2,1931 (7 U.S.C. 426-426b) as

amended by the Rural Development, 
Agriculture, and Related Agencies 
Appropriations Act of 1988 (Pub. L. 
100—202) authorizes the Secretary of 
Agriculture to provide animal damage 
management services, to maintain 
technical expertise for evaluating and 
recommending animal damage 
management techniques, and to conduct 
forest and range animal damage 
research. The Secretary has delegated 
this authority to the Animal and Plant 
Health Inspection Service (APHIS)— 
Animal Damage Control unit.

2. Executive Order 12342, January 24, 
1982, permits.the use of chemical 
toxicants registered by the 
Environmental Protection Agency for 
predator damage control on federal 
lands.

3. Department of Agriculture 
Regulation (DR) 9500-4 (FSM 2601.2) 
requires Department of Agriculture 
programs to include measures to 
alleviate damage by plant and animal 
pests; develop new techniques and 
methodologies through management 
and research programs to limit damage 
to agriculture or forestry production; 
and apply integrated pest management 
practices, where feasible, in carrying out 
these responsibilities.

4. A Memorandum of Understanding 
(MOU) between APHIS and the Forest 
Service outlines the cooperative 
approach to animal damage 
management on National Forest System 
lands. Both agencies have a joint 
responsibility for limiting damage 
caused by wildlife. In this MOU, APHIS 
and state agencies are recognized as 
having the authority and expertise to 
conduct predator control on National 
Forest System lands, to determine 
livestock losses, and to determine 
methodology for animal damage 
management. See FSM § 1543.14 for the 
full text of the MOU.

2650.2— Objective. The objective of 
animal damage management activities is 
to protect National Forest System 
resources, to protect activities taking 
place on National Forest System lands, 
and to reduce threats to human health 
and safety.

2650.3— Policy. National Forest 
System resources must be adequately 
protected during animal damage 
management activities authorized by the 
states and conducted by the states or 
Animal and Plant Health Inspection 
Service (APHIS)—Animal Damage 
Control unit. When the Forest Service 
conducts animal damage management 
activities, such as controlling small 
mammal populations on plantations, the 
agency must comply frilly with state and 
federal laws. In carrying out animal 
damage management activities:
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1. Rely upon APHIS or the state 
agencies to provide the expertise and 
conduct predator control on National 
Forest System lands, to determine 
livestock losses, and to determine 
methodology for animal damage 
management.

2. Cooperate with APHIS, the lead 
agency, in preparing environmental 
documentation for predator control and 
other animal damage management 
activities initiated by APHIS on 
National Forest System lands. The 
Forest Service shall cooperate to ensure 
that the animal damage management 
plans developed by APHIS will provide 
for protection of National Forest System 
resources.

3. Cooperate with APHIS in the 
development of work plans to ensure 
consistency with forest land and 
resource management plans.

4. Conduct non-preaator animal 
damage management, such as 
controlling small mammal populations 
on plantations, and necessary 
environmental analysis and disclosure 
on National Forest System lands 
consistent with forest plans.

5. Recognize that taking of predators, 
including removal of depredating 
animals (for example, removal of a 
nuisance bear in a high-use recreation 
area), may be carried out on National 
Forest System lands by an individual in 
accordance with state and federal law.

6. Coordinate with the Bureau of Land 
Management (BLM) and other federal 
and state agencies to improve 
effectiveness of control program 
activities conducted on National Forest 
System and other public lands.

7. Use an integrated approach to the 
prevention of animal damage and 
management of animal damage control 
programs. Consider a full range of 
methods, including physical barriers, 
repellents, habitat manipulation, 
biological controls, silvicultural 
methods (for example, fertilizing to 
improve soil fertility), pesticides, and 
hunting and trapping. Use licensed 
hunting, fishing, and trapping as a 
control technique where practicable.

8. Use only pesticides that are 
properly registered in accordance with 
federal and state requirements for 
animal damage management and that 
conform to policies on pesticide-use 
management and coordination (FSM 
2150). Follow label directions.

9. Follow direction in FSM 2670; 
Threatened, Endangered, and Sensitive 
Plants and Animals, for federally 
proposed, threatened, endangered, or 
sensitive species listed by the Forest 
Service to determine whether proposed 
control measures conducted by the 
Forest Service are likely to have an

effect on these species. The lead agency 
for completing environmental 
documentation (40 CFR 1508.16) is 
responsible for completion of all 
Endangered Species Act-mandated 
interagency consultations (16 U.S.C. 
1536.7; FSM 2671.4).

2650.4—Responsibility.
2650.42— Deputy C hief fo r  N ational 

Forest System. The Deputy Chief for the 
National Forest System is responsible 
for resolving any difficulties arising 
between Regions and Animal and Plant 
Health Inspection Service (APHIS)— 
Animal Damage Control unit that cannot 
be resolved by Regional Foresters under 
the Memorandum of Understanding 
(FSM 1543.14).

2650.42— Regional Foresters, Regional 
Foresters are responsible for:

1. Reviewing and approving all 
proposed pesticide uses for animal 
damage management on National Forest 
System lands (FSM 2151). Regional 
Foresters may redelegate this authority 
to Forest Supervisors; however, only 
Regional Foresters may approve animal 
damage management in wilderness 
(FSM 2323).

2. Establishing or amending existing 
Memorandums of Understanding 
between the Region and appropriate 
state and other federal agencies 
regarding animal damage management.

3. Reviewing all proposed Forest 
Service animal damage management 
activities within areas occupied by and 
habitat of federally proposed or listed 
threatened or endangered species and 
Regional Forester approved sensitive 
species. Regional Foresters may 
redelegate this authority to Forest 
Supervisors.

4. Meeting with state or regional 
representatives, such as the APHIS 
Regional Director, as needed to 
coordinate animal damage management 
operations. Regional Foresters may 
designate a representative.

5. Resolving any difficulties arising 
among APHIS personnel and Forest 
Supervisors under the Memorandum of 
Understanding (FSM 1543.14). Or 
referring them to the Chief for 
resolution.

2650.43— Forest Supervisors. Forest 
Supervisors are responsible for:

1. Ensuring appropriate 
environmental analysis requirements 
are met for proposed non-predator 
control activities conducted by the 
Forest Service and ensuring consistency 
with forest plan direction.

2. Recommending changes in state 
hunting, fishing, or trapping regulations 
to accommodate animal damage 
management activities on National

'“ Forest System lands (FSM 2640).

3. Meeting with APHIS personnel and 
responsible state agencies to cooperate 
where proposed predator control is 
needed to ensure coordination of Forest 
Service resources or activities on 
National Forest System lands.

4. Cooperating with APHIS in 
preparation of envirohmental 
documentation for predator control or 
other animal damage management 
activities conducted by APHIS on 
National Forest System lands (40 CFR 
1508.15).

5. Referring any difficulties arising 
from activities with APHIS under the 
Memorandum of Understanding (FSM 
1543.14) for resolution by the Regional 
Forester.

6. When needed, requesting training 
in animal damage management 
techniques by APHIS.

7. Ensuring that licensing and 
certification of Forest Service personnel 
performing animal damage management 
activities comply with applicable 
federal and state regulations. Only 
certified pesticide applicators may use 
or supervise the use of restricted-use 
pesticides on National Forest System 
lands (FSM 2150).

2650.6—Cooperation in Animal 
Damage M anagement Activities. Both 
the Forest Service and Animal and Plant 
Health Inspection Service (APHIS)— 
Animal Damage Control unit have a 
responsibility for limiting damage 
caused by wildlife, consistent with 
other wildlife values and resource 
management objectives. APHIS 
responsibilities are generally directed 
toward the management and control of 
animals causing damage to livestock, 
agriculture, wildlife, human health and 
safety. Forest service responsibilities are 
related to the management of National 
Forest System resources. See FSM 
§ 1543.14 for the text of the 
Memorandum of Understanding 
between the Forest Service and APHIS 
for animal damage management 
activities.

The role of APHIS (7 CFR 2.51(41)) is 
as follows:

1. Evaluate animal damage 
management needs and conduct 
predator control in cooperation with the 
Forest Service, state agencies, and 
permittees.

2. Serve as lead agency for preparing 
environmental documentation on 
animal damage management activities 
initiated by APHIS on National Forest 
System lands.

3. Develop and update animal damage 
management work plans in cooperation 
with the Forest Service and appropriate 
state and federal agencies, and 
interested publics to ensure compliance 
with forest plans.



Federal Register / Vol. 59, No. 112 / Monday, June 13, 1994 / Notices
m———— — ———

4. Inform the Forest Service about 
animal damage management requests, 
management activities, and results on a 
timely basis.

5. Provide the Forest Service with 
technical information on recommended 
animal damage management tools and 
techniques.

6. Conduct animal damage 
management training sessions for Forest 
Service personnel, when requested.

2651—W ildlife and Fish Damage 
Management

2651.1— Threatened and Endangered 
Species. Follow specific species control 
plans for federally fisted species (for 
example, grizzly bear and wolf) cleared 
through consultation with the Fish and 
Wildlife Service and National Marine 
Fisheries Service.

2651.2— Game and Fiirbearers.
Control damage caused by game animals 
and furbearers through hunting or 
trapping, where practicable, in 
cooperation with the state fish and 
wildlife agencies, and APHIS, where 
appropriate.

2651.3— Nongame Species. Control 
damage caused by nongame species on 
National Forest System lands in close 
cooperation with the state fish and 
wildlife agencies, or other involved state 
or federal agencies.

2051.4— Birds. Where birds damage 
reforestation or other resources or where 
they create health hazards, nonlethal 
repellents, frightening devices, 
pesticides, or physical barriers may be 
used to prevent or rediiçe resource 
damage or hazards. Obtain permits from 
the Fish and Wildlife Service for any 
lethal control of species protected under 
the Migratory Bird Treaty Act. Consult 
the Fish and Wildlife Service for permit 
requirements and procedures.

2651.5— Fish and A quatic Animals. 
States or other responsible agencies 
have the authority to control 
undesirable fish and aquatic animals in 
National Forest System waters. The 
Forest Service is responsible for 
coordinating with the responsible 
agencies to develop a work plan tò 
ensure control activities are consistent 
with direction provided in forest plans. 
Control activities conducted by the 
Forest Service must meet appropriate 
environmental analysis requirements 
and be consistent with forest plan 
direction.

2651.6— W ildlife and Fish Damage 
Management in W ilderness Areas.
Follow direction in FSM 2151, FSM 
2323, and FSM 4063 for management of 
wildlife or fish damage in wilderness 
and Research Natural Areas. Animal 
damage management is permitted in 
wilderness when it was used prior to 
wilderness designation; when it

conforms with direction in FSM 2323.33 
on resource management in wilderness; 
and when it is needed for the recovery 
of federally fisted threatened or 
endangered species.

2652—Reports. Report pesticide uses 
annually following direction in FSM 
2158.
[FR Doc. 94-14306 Filed 6-10-94; 8:45 ami 
BILLING CODE 3410-11-M

DEPARTMENT OF COMMERCE 

International Trade Administration 

[A-427-812]

Antidumping Duty Order: Calcium 
Aluminate Flux From France

AGENCY: Import Administration, 
International Trade Administration, 
Department of Commerce.
EFFECTIVE DATE: June 13,1994.
FOR FURTHER INFORMATION CONTACT: V. 
Irene Darzenta or Katherine Johnson, 
Office of Antidumping Duty 
Investigations, Import Administration, 
U.S. Department of Commerce, 14th 
Street and Constitution Avenue, NW., 
Washington, DC 20230; telephone (202) 
482-6320 or (202)482-4929, 
respectively.
Scope of Order

The product covered by this order is 
calcium aluminate (CA) flux, other than 
white, high purity CA flux. This product 
contains by weight more than 32 
percent but less than 65 percent 
alumina and more than one percent 
each of iron and silica.

CA flux is currently classifiable under 
H arm onized T ariff Schedule o f  the 
United States (HTSUS) subheading
2523.10.0000. Although the HTSUS 
subheading is provided for convenience 
and customs purposes, the written 
description of the scope of this 
investigation remains dispositive.
Antidumping Duty Order

In accordance with section 735(d) of 
the Act, on March 25,1994 the 
Department published in the Federal 
Register its final determination that CA 
flux from France is being sold at less 
than fair value (59 FR 14136). We 
amended our final determination on 
May 9,1994 (see 59 FR 25446, May 16, 
1994) to correct a clerical error. On June
6,1994, in accordance with section 
735(d) of the Act, the U.S. International 
Trade Commission (ITC) notified the 
Department that imports of CA flux 
from France materially injure a U.S. 
industry.

3 0 :3r*H

Suspension of Liquidation
In accordance with section 736(a)(1) 

of the Act, the Department will direct 
U.S. Customs officers to assess 
antidumping duties equal to the amount 
by which the foreign market value of the 
merchandise exceeds the United States 
price for all entries of CA flux from 
France. These antidumping duties will 
be assessed on all unliquidated entries 
of CA flux from France entered, or 
withdrawn from warehouse, for 
consumption on or after March 25,
1994, the dg£e on which the Department 
published its final determination notice 
in the Federal Register.

On or after the date of publication of 
this notice in the Federal Register, U.S. 
Customs officers must require, at the 
same time as importers would normally 
deposit estimated duties, the following 
cash deposits for the subject 
merchandise:

M anufacturer/producer/exporter

W eighted- 
average 

m argin per
centage 
(percent)

Lafarge Fondu International .....
A ll O th e rs ......................................

37.93
37.93

T h is  n o tic e  c o n s titu te s  th e
antidumping duty order with respect to 
CA flux from France, pursuant to 
section 736(a) of the Act. Interested 
parties may contact the Central Records 
Unit, Room B-099 of*the Main 
Commerce Building, for copies of an 
updated fist of antidumping duty orders 
currently in effect.

This order is published in accordance 
with section 736(a) of the Act and 19 
CFR 353.21.

Dated: June 8,1994.
Susan G. Esserman,
Acting Assistant Secretary fo r  Im port 
A dm inistration.
[FR Doc. 94-14310 Filed 6-10-94; 8:45 am] 
BILUNG CODE 3510-DS-P

[A-423-807]

Preliminary Determination of Sales at 
Less Than Fair Value: Steel Wire Rod 
From Belgium

AGENCY: Import Administration, 
International Trade Administration, 
Department of Commerce.
EFFECTIVE DATE: June 13, 1994.
FOR FURTHER INFORMATION CONTACT: 
Ellen Grebasch or Erik Warga, Office of 
Antidumping Investigations, Import 
Administration, U.S. Department of 
Commerce, 14th Street and Constitution 
Avenue, NW., Washington, DC 20230;
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telephone (202) 482-3773 or (202) 482- 
0922.
Preliminary Determination

We preliminarily determine that 
imports of steel wire rod from Belgium 
are being, cm1 are likely to be, sold in the 
United States at less than fair value, as 
provided in section 733 of the Tariff Act 
of 1930, as amended (the Act). The 
estimated margins are shown in the 
“Suspension of Liquidation” section of 
this notice.
Case H istory

Since the initiation of this 
investigation on March 7,1994, (59 FR 
11773, March 14,1994), the following 
events have occurred:

On March 31,1994, the U.S. 
International Trade Commission (ITC) 
issued an affirmative preliminary injury 
determination in this case.

On April 7,1994, the Department 
issued an antidumping duty 
questionnaire to Forges de Thy- 
Marcinelle (“Thy-Marcinelle”) for the 
investigation. Hie questionnaire had 
four sections: section A, requesting 
general information; section B, 
requesting information on U.S. sales; 
section C, requesting information on 
home market sales; and section D, 
requesting information on cost of 
production and constructed value. In 
that same month, the Department 
presented the antidumping duty 
questionnaire to Thy-Marcinelle, 
because it represented at least 60 
percent of exports to the United States 
during the POI.

On April 22,1994, Thy-Marcinelle 
requested a two-week extension for 
filing the response to the Department’s 
questionnaire. The Department granted 
this extension request.

In May 1994, Thy-Marcinelle notified 
the Department that it would not be 
participating in this investigation.
Scope o f  Investigation

The products covered by this 
investigation are hot-rolled carbon steel 
and alloy steel wire rod, in coils, of 
approximately round cross section, 
between 0.20 and 0.75 inches in solid 
cross-sectional diameter. The following 
products are excluded from this 
investigation:

• Free-machining steel containing
0.03% or more o f lead, 0.05% or more 
of bismuth, 0.08% or more of sulfur, . 
more than 0.4% of phosphorus, more 
than 0.05% of selenium, and/or more 
than 0.01% of tellurium;

• Wire rod, which is 5.5 mm or less 
in diameter, with tensile strength greater 
than or equal to 1040 Mega-Pascals 
(MPa), and the following chemical

content, by weight: carbon greater than 
or equal to 0.79 percent, aluminum less 
than or equal to 0.005 percent, 
phosphorous plus sulfur less than or 
equal to 0.040 percent and nitrogen less 
than or equal to 0.006 percent;

• Wire rod, which is 7.9 to 18.0 mm 
in diameter, containing 0.48 to 0.73 
percent carbon by weight and certified 
as having partial decarburization and 
seams no more than 0.075 mm in depth; 
and

• Stainless steel rods, tool steel rods, 
ball bearing steel and deformed concrete 
reinforcing bars (as defined in the 
H arm onized T ariff Schedule o f  the 
United States (HTSUS)).

The products under investigation are 
currently classifiable under subheadings
7213.31.3000, 7213.31.6000,
7213.39.0030, 7213.39.0090,
7213.41.3000, 7213.41.6000,
7213.49.0030, 7213.49.0090, 
7213.50.0020, 7213.50.0040, 
7213.50.0080, 7227.20.000, 
7227.90.6000, and 7227.90.6050 of the 
HTSUS. Although the HTSUS 
subheadings are provided feu 
convenience and customs purposes, our 
written description of the scope of this 
investigation is dispositive.
Period o f  Investigation

The period of investigation is 
September 1,1993, through February
28,1994.
Such or Sim ilar Com parisons

We have determined that the 
merchandise covered by this 
investigation constitutes a single 
category of “such or similar” 
merchandise.
Best Inform ation A vailable

Because Thy-Marcinelle failed to 
respond to our questionnaire, we based 
our determination on best information 
available (BLA) pursuant to section 
776(c) of the Act which provides that 
the Department shall use BIA when a 
party refuses to provide requested 
information.

In determining what rate to use as 
BIA, the Department follows a two- 
tiered methodology, whereby the 
Department normally assigns lower 
margins to those respondents who 
cooperated in an investigation and 
margins based on more adverse 
assumptions for those respondents who 
did not cooperate in an investigation. 
According to the Department’s two- 
tiered BIA methodology outlined in the 
Final D etermination o f Sales at Less 
Than Fair Value: Certain H ot-Rolled 
Carbon Steel Flat Products, Certain 
Cold-R olled Carbon Steel Flat Products, 
an d  Certain Cut-to-Length Carbon Steel

Plate From Belgium, 58 FR 37083 (July 
9,1993), when a company refuses to 
provide the information requested in the 
form required, or otherwise significantly 
impedes the Department’s investigation, 
it is appropriate for the Department to 
assign to that company the higher of (1) 
The highest margin alleged in the 
petition, or (2) the highest calculated 
rate of any respondent in the 
investigation. (See A llied Signal 
A erospace Co. v. U nited States, 996 F. 
2d 1185,1191-92 (Fed. Cir. 1993).) 
Because there were no cooperative 
respondents in this investigation, we are 
assigning to all exporters, as BIA, a 
margin of 52.34 percent, the highest 
margin calculated in the petition 
(adjusted for methodological errors as 
explained in the initiation notice).
Suspension o f Liquidation

In accordance with section 733(d)(1) 
of the Act, we are directing the Customs 
Service to suspend liquidation of all 
entries of steel wire rod from Belgium 
that are entered, or withdrawn from 
warehouse, for consumption on or after 
the date of publication of this notice in 
the Federal Register. The Customs 
Service shall require a cash deposit or 
posting of a bond equal to the estimated 
preliminary dumping margin, as shown 
below. The suspension of liquidation 
will remain in effect until further notice.

Margin
M anufacturer/producer/exporfer percent-

age

A ll Com panies ____ _ ________ 52.34

ITC N otification
In accordance with section 733(f) of 

the Act, we have notified the ITC of our 
determination. If mu final 
determination is affirmative, the ITC 
will determine whether these imports 
are materially injuring, or threaten 
material injury to, the U.S. industry 
before the later of 120 days after the date 
of this preliminary determination or 45 
days after our final determination.

Public Comment
In accordance with 19 CFK 353.38, 

case briefs or other written comments in 
at least ten copies must be submitted to 
the Assistant Secretary for Import 
Administration no later than June 28, 
1994, and rebuttal briefs, no later than 
July 1,1994. In accordance with 19 CFR 
353.38(b), we will hold a public hearing, 
if requested, to afford interested parties 
an opportunity to comment on 
arguments raised in case or rebuttal 
briefs. Tentatively, the hearing will be 
held on July 7,1994, at 10 a.m. at the 
U.S. Department of Commerce, room
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3708,14th Street and Constitution 
Avenue, NW., Washington, DC 20230. 
Parties should confirm by telephone the 
time, date, and place of the hearing 48 
horns before the scheduled time.

Interested parties who wish to request 
a hearing, or to participate if one is 
requested, must submit a written 
request to the Assistant Secretary for 
Import Administration, U.S. Department 
of Commerce, Room B-099, within ten 
days of the publication of this notice. 
Requests should contain: (1) The party’s 
name, address, and telephone number;
(2) the number of participants; and (3) 
a list of the issues to be discussed. In 
accordance with 19 CFR 353.38(b), oral 
presentations will be limited to issues 
raised in the briefs. If this investigation 
proceeds normally, we will make our 
final determination within 75 days of 
the signing of this preliminary 
determination.

This determination is published 
pursuant to section 733(f) of the Act and 
19 CFR 353.15(a)(4).

Dated: June 6,1994.
Susan G. Esserman,
Assistant Secretary fo r  Im port 
Administration.
IFRDoc. 94-14311 Filed 6-10-94; 8:45 am] 
BILUNG CODE 3510-OS-P

National Oceanic and Atmospheric 
Administration

Final Policy Guidance on Public 
Participation Under § 306(d)(14) of the 
Coastal Zone Management Act (CZMA)
AGENCY: Office of Ocean and Coastal 
Resource Management (OCRM),
National Ocean Service (NOS), National 
Oceanic and Atmospheric 
Administration (NOAA), Department of 
Commerce.
ACTION: Issuance of final policy 
guidance section 306(d)(14) of the 
CZMA.

SUMMARY: The Office of Ocean and 
Coastal Resource Management is issuing 
final policy guidance on section 
306(d)(14) of the Coastal Zone 
Management Act, which requires that 
state coastal management programs 
provide public participation in 
permitting decisions, consistency 
determinations, and other similar 
decisions. This final guidance follows 
review and consideration of comments 
of draft guidance issued in the Federal 
Register, Vol. 58, No. 212, Nov. 4,1993, 
PP 58840-58841.
DATES: States with approved coastal 
zone management programs must 
comply with this guidance June 13,
1995.

FOR FURTHER INFORMATION CONTACT: 
Elaine Vaudreuil at NOAA/NOS/OCRM, 
1305 East-West Hwy, N/ORM4, Silver 
Spring, MD 20910, by telephone at 301- 
713-3086, or by FAX at 301-713-4370.
SUPPLEMENTARY INFORMATION:
I. Authority

This guidance is issued pursuant to 
the authority of the Coastal Zone 
Management Act of 1972, as amended 
(16 U.S.C. 1451-1464)
II. Background

The following guidance outlines 
OCRM standards for states and 
territories with Federally approved 
coastal management programs, and 
those developing management 
programs, to meet the public 
participation requirement under the 
Coastal Zone Management Act section 
306(d)(14), as amended by Pub. L. 101— 
508, the Coastal Zone Act 
Reauthorization Amendments of 1990. 
This section states that before approving 
a management program submitted by a 
coastal state, the Secretary of Commerce 
shall find that “ft]he management 
program provides for public 
participation in permitting processes, 
consistency determinations, and other 
similar decisions.”

The scope of this requirement extends 
to all activities that require specific or 
general authorization through 
permitting, consistency review, or other 
means pursuant to the enforceable 
policies of the coastal management 
program, and applicable state law. This 
guidance applies to all state 
authorizations subject to the statutory 
public participation requirement and 
shall not conflict with existing state or 
Federal regulations pertaining to 
Federal permitting processes, state 
permitting processes, and Federal 
consistency review of Federally 
permitted or licensed activities.

NOAA has reviewed public 
participation opportunities under state 
coastal zone management programs and 
has determined that existing public 
participation procedures under state law 
satisfy the public participation 
requirement under section 306(d)(14) 
for state permits. For applications under 
state general permits, public 
participation in the review of 
administrative procedures or regulations 
allowing for a general determination of 
consistency with the Federally 
approved state coastal management 
program will satisfy the public 
participation requirement. NOAA’s 
regulations already require public 
participation in state Federal 
consistency reviews of Federally 
permitted or licensed activities.

Therefore, NOAA finds that section 
306(d)(14) imposes a new requirement 
for effective public participation only on 
the state’s review of Federal agency 
consistency determinations for direct 
Federal activities under section 
307(c)(1) of the CZMA and any other 
state coastal management decisions not 
now covered by an existing public 
participation procedure.

The following guidance outlines an 
acceptable standard for meaningful 
public participation. State coastal zone 
management programs will have one 
year to comply with this guidance. 
Within one year, each state is to: (1) 
Develop public participation procedures 
for the review of direct Federal activities 
under section 307(c)(1) of the CZMA, if 
necessary, and submit a copy of those 
procedures to OCRM as a program 
change or submit documentation that 
procedures are already incorporated 
into the approved program and (2) 
conduct a review to determine if other 
public participation procedures are 
necessary. If additional procedures are 
necessary, the state must submit a copy 
of the procedures developed to OCRM 
as a program change. If no further 
procedures are needed, the state must 
submit to OCRM a notice that a review 
has been conducted and that no 
additional procedures are necessary.

This guidance is sufficiently broad to 
give states flexibility in developing 
public participation procedures that 
meet the intent of section 306(d) (14). 
OCRM will review each state’s 
procedures during regularly scheduled 
evaluations of state coastal zone 
management programs under section 
312 of the CZMA for compliance with 
the public participation requirement 
under section 306(d)(14), and will 
recommend procedural changes if 
necessary to meet OCRM’s guidance.
III. Availability of Comments

All comments received in response to 
the notice of draft policy guidance (58 
FR 58840, November 4,1993) are 
available for inspection at the Office of 
Ocean and Coastal Resource 
Management during normal business 
hours (8:00 to 4:30 p.m.) in room 11614, 
1305 East-West Highway, Silver Spring, 
Maryland, 20910. .
IV. Response to Comments

The following comments were 
received on the draft policy guidance. 
NOAA’s response appears below:

Comment: The draft language of the 
Policy Guidance itself does not clearly 
specify that the procedures apply only 
to consistency reviews under section 
307(c)(1) of the CZMA and other state 
coastal management decisions not now
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covered by an existing public 
participation procedure, although that 
fact is stated in the discussion preceding 
the guidance.

R esponse: NOAA concurs and has 
added specific language in the guidance 
to clarify this point.

Comment: Several states expressed 
concern that implementing this 
guidance will add to the state’s 
administrative costs.

R esponse: NOAA is sensitive to this 
issue and structured the guidance to 
provide coastal states with a range 
options for implementing the 
requirement in a cost-effective maimer.

Comment: NOAA should change the 
language under (a)(1) to say that “States 
must issue, or cause to be issued, public 
notice *  *

R esponse: Recognizing that this 
comment is consistent with the 
provision allowing for joint public 
notice with Federal agencies, NOAA has 
clarified this point in the final guidance.

Comment: The use of the word 
“guidance’* coupled with the use of 
mandatory terms such as “roust”, 
“mandatory**, and “at a minimum” may 
be confusing.

R esponse: This guidance represents 
NOAA*s interpretation of the statutory 
requirement by outlining what it 
considers to be effective public public 
participation. NOAA recognizes that the 
guidance itself is not the enforceable 
policy. Rather, the obligation of coastal 
states to comply rests in the language of 
section 306(d)(14).
V. Guidance to Implement CZMA 
Section 30f*(d)(14)

Section 306(d)(14) imposes a new 
requirement for effective public 
participation only on the state’s review 
of Federal agency consistency 
determinations for direct Federal 
activities under section 307(c)(1) of the 
CZMA and any other state coastal 
management decisions not now covered 
by an existing public participation 
procedure. For applications under state 
general permits, public participation in 
the review of administrative procedures 
or regulations allowing for a general 
determination of consistency will satisfy 
the public participation requirement. 
The public should have an opportunity 
to comment on a project’s relationship 
with the state coastal management 
program’s goals and policies. NOAA 
interprets die statute to require the 
following:

(a) States must provide timely public 
notice.

(1) States must issue, or cause to be 
issued, public notice at the earliest 
practicable time after the application 
and/or consistency determination has

been received by the lead state coastal 
management agency, except in cases 
where earlier public notice on the 
consistency determinations by the 
relevant Federal agency meets OCRM’s 
standards for acceptable public notice 
listed below.

(2) A public comment period must be 
provided. The length of the comment 
period may vary in accordance with 
state or Federal law, and as appropriate 
for the type of authorization involved. 
However, the comment period must be 
sufficient to give the public a 
meaningful opportunity to develop and 
provide comments.

(b) Public participation, at a 
minimum, must consist of written 
public notice and solicitation of public 
comments. Provision for a public 
hearing or meeting may also be 
provided. If a state chooses to use public 
hearings or public meetings to provide 
for effective public participation, such 
hearings or meetings should be held in
a location accessible to most interested 
or affected parties to the maximum 
extent possible.

The written public notice must:
(1) specify that the proposed activity 

is subject to review for consistency 
uunder the policies of the state coastal 
management program;

(2) provide sufficient information to 
serve as a basis for meaningful 
comment;

(3) specify a source for additional 
information; and

(4) specify a contact for submitting 
comments to the state coastal 
management program.

(c) At a minimum, the public notice 
must be provided in the area(s) of the 
coastal zone likely to be affected by the 
activity. Procedural options that may be 
used include, but are not limited to, the 
options listed below.The use of one or 
more of the following must also conform 
with the guidelines set forth in (a) and
(b) above.

(1) public notice through an official 
state gazette;

(2) public notice through a local 
newspaper serving areas of coastal zone 
likely to be affected by the activity;

(3) public notice through individual 
state mailings;

(4) public notice through a state 
coastal zone management newsletter;

(5) arrangements between a state 
coastal management program and 
appropriate Federal agencies for joint 
public notice to be provided by the state 
and Federal agency where direct Federal 
activities under section 307(c)(1) are 
involved OCRM also encourages other 
streamlined procedures for providing 
public participation. Federal agency 
notice of a proposed acti vity would

suffice if it meets the guidelines set 
forth in (a) and (b) above.
W. Stanley Wilson,
A ssistant A dm inistrator fo e  Ocean Services 
and C oastal Z one M anagem ent 
fFR Doc. 94-14221 Filed 6-10-94; 8:45 amj 
BILLING CODE 3 5 1 0 -0 3 -M

[D ocke t No. 940420-4120]

RIN 0S48-ZA05

Announcement of Opportunities for 
Research Funding in the National 
Estuarine Research Reserve System 
for Fiscal Year 1995

AGENCY: Sanctuaries and Reserves 
Division (SRD), Office of Ocean and 
Coastal Resource Management (OCRM), 
National Ocean Service (NOS), National 
Oceanic and Atmospheric 
Administration (NOAA), Department of 
Commerce (DOC).
ACTION: Notice.

SUMMARY: The Sanctuaries and Reserves 
Division of the Office of Ocean and 
Coastal Resource Management is 
soliciting proposals for funding research 
within the National Estuarine Research 
Reserve System. The focus of funding 
for the upcoming annual grant period is 
the restoration of estuarine and 
estuarine-like ecosystems. This notice 
sets forth funding priorities, selection 
criteria, and procedures for proposal 
submission.
DATES: All pre-proposals must be 
postmarked no later than July 15,1994. 
Notification regarding the disposition of 
the pre-proposals will be issued on or 
about September 1,1994. Final 
proposals must be postmarked no later 
than November 1,1994.
ADDRESSES: CAPT. Francesca M. Cava, 
Chief, Sanctuaries and Reserves 
Division, NOAA/Office of Ocean and 
Coastal Resource Management, 1305 
East-West Highway, SSMC4, #12520, 
Silver Spring, MD 20910, Attn: FY95 
NERRS Research. FAX: 301-713-0404. 
See Appendix I for National Estuarine 
Research Reserve addresses.
FOR FURTHER INFORMATION CONTACT:
For further information on research 
opportunities under the National 
Estuarine Research Reserve System, 
contact the on-site personnel listed in 
Appendix I or CAPT. Francesca M. Cava 
of the Sanctuaries and Reserves Division 
(see ADDRESSES above).
SUPPLEMENTARY INFORMATION:

I. Authority and Background
Section 315 of the Coastal Zone 

Management Act of 1972, as amended 
(CZMA), 16 U.S.C. 1461, establishes the
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National Estuarine Research Reserve 
System (NERRS). 16 U.S.C. 1461 
(e)(1)(B) authorizes the Secretary of 
Commerce to make grants to any coastal 
state or public or private person for 
purposes of supporting research and 
monitoring within a national estuarine 
reserve that are consistent with the 
research guidelines developed under 
subsection (c). This program is listed in 
the Catalog of Federal Domestic 
Assistance under “Coastal Zone 
Management Estuarine Research 
Reserve,” Number 11.420.
II. Information on Established National 
Estuarine Research Reserves

The NERRS consists of estuarine areas 
of the United States which are 
designated, developed, and managed for 
research and educational purposes.
Each National Estuarine Research 
Reserve (Reserve) within the NERRS is 
chosen to reflect regional differences 
and to include a variety of ecosystem 
types in accordance with the 
classification scheme of the national 
program as presented in 15 CFR part 
921.

Each Reserve is suited to support a 
wide range of beneficial uses of 
ecological, economic, recreational, and 
aesthetic value which are dependent 
upon maintenance of a healthy 
ecosystem. Each site provides habitat for 
a wide range of ecologically and 
commercially important species of fish, 
shellfish, birds, and other aquatic and 
terrestrial wildlife. Each Reserve has 
been designed to ensure its effectiveness 
as a conservation unit and as a site for 
long-term research and monitoring. As 
part of a national system, the Reserves 
collectively provide an excellent 
opportunity to address research 
questions and estuarine management 
issues of national significance. For a 
detailed description of the sites, contact 
individual site Managers and/or 
Research Coordinators. The on-site 
contacts and addresses of the National 
Estuarine Research Reserves are 
provided in Appendix I.
III. Availability of Funds

Funds are available on a competitive 
basis to any public or private university, 
qualified public or private institution, 
individual, or coastal state (including 
Great Lakes States, Puerto Rico, Virgin 
Islands, Guam, American Samoa, and 
the Northern Marianas Islands) to 
conduct research within National 
Estuarine Research Reserves. Because 
NOAA has substantial involvement in 
the research, NERRS research funds are 
normally awarded through a cooperative 
agreement. NOAA may be involved in 
the project in the following manner:

The Sanctuaries and Reserves Division 
(SRD), Office of Ocean and Coastal Resource 
Management, reserves the right to 
immediately halt activity on this project if it 
becomes obvious that the project is not 
fulfilling the mission of the National 
Estuarine Research Reserve System goals. 
Day-to-day management is the responsibility 
of the Principal Investigators, however, 
frequent guidance and direction is provided 
by the Federal Government for the successful 
conduct of this project. Non-compliance with 
a Federally approved management plan may 
result in immediate halting of the project.

It is our intention to review and approve 
each stage of work before the next begins to 
assure quality scientific progression and 
results that will produce viable information 
on which to form valid, productive coastal 
management decisions.

Managers, Research Coordinators, and 
all other staff at NERRS sites are 
ineligible to submit competitive 
research proposals under this 
Announcement. In FY92 through FY94, 
SRD provided funding in the amount of 
approximately $700,000, each year, for 
research in the NERRS. The 
approximate range of funding per 
successful project in recent years has 
been between $30,000 and $70,000. In 
FY95, it is expected that approximately 
$700,000 will be available for funding 
new one- and two-year projects at 
similar levels. Federal funds requested 
must be matched by the applicant by at 
least 30% of the total cost of the project. 
For example, it the total project cost is 
$10,000, the Federal share is $7,000, the 
non-Federal match is $3,000.

Note: Hie match requirement was 
decreased from 50% to 30% by Coastal Zone 
Act Reauthorization Amendments of 1990.

The required match must be with cash 
or the value of goods and services 
directly benefiting the project in 
accordance with 15 CFR part 24, 
“Uniform Administrative Requirements 
for Grants and Cooperative Agreements 
with State and Local Governments,” and 
OMB Circular A-110, “Uniform 
Administrative Requirements for Grants 
and Agreements with Institutions of 
Higher Education, Hospitals, and Other 
Nonprofit Organizations.” It is 
anticipated that projects receiving 
funding under this announcement will 
begin in the spring/summer of 1995. 
Earliest anticipated start date is May 1, 
1995. Applicants not familiar with the 
requirements of a cooperative agreement 
or who need additional information on 
application requirements are 
encouraged to contact SRD.
IV. Purpose and Priorities

Research funds are used to support 
management-related projects that will: 
enhance scientific understanding of 
Reserve environments; provide

information needed by Reserve 
Managers and coastal zone decision 
makers; and improve public awareness 
of estuaries and estuarine management 
issues. Research projects may be 
oriented to specific Reserves; however, 
projects that involve or benefit more 
than one Reserve in the national system 
will be given higher priority.

The primary research objective for the 
NERRS is the study of the causes and 
effects of natural and anthropogenically- 
induced change in the ecology of 
esturaine and estuarine-like ecosystems. 
All research funded through SRD 
should be designed to provide 
information of significant value to the 
development and implementation of 
resource management policy governing 
the U.S. coastal zone, for which NOAA’s 
Office of Ocean and Coastal Resource 
Management has management and 
regulatory responsibilities. Beginning in 
FY93, SRD established a series of two- 
year research priority categories to serve 
as foci for the SRD competitive research 
program (see below). The FY95-96 
research priority, which is the subject of 
this notice, is habitat restoration. Every 
two years, SRD will review future 
research needs and establish the next 
two-year research priority.
NERRS Research Priorities for FY 
1993-1998

FY 1993, 1994: Non-point Source 
Pollution.

FY  1995, 1996: Habitat Restoration.
FY 1997, 1998: Effects of Habitat 

Alteration on Coastal Biota.
Research proposals for FY95 should 

be designed to answer some aspect(s) of 
the following broad management- 
oriented question: What are the most 
appropriate methods, experimental 
designs, models and/or evaluative 
criteria for restoring estuarine and 
estuarine-like ecosystems? While this 
theme is the primary funding priority 
for SRD in FY95/96, consideration may 
also be given to other projects of special 
merit that address other significant 
coastal management issues (e.g., non- 
point source pollution) on a regional or 
national scale. The availability of 
funding for such projects of special , 
merit will, however, be extremely 
limited, and will be determined after the 
primary research priority has been 
addressed.

Research proposals submitted in 
response to this announcement must: 
address coastal management issues 
identified as having regional or national 
significance; relate them to the National 
Research Priority described in this 
announcement; and be conducted (at 
least partially) within one or more 
designated NERRS sites. Research
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projects are funded for a duration of 
either one or two years. Multiple year 
projects will always be initiated in the 
first year of a two-year priority. One- 
year projects may be submitted in either 
year of a two-year priority. Therefore, 
proposals submitted under this 
announcement for FY95 funding may be 
of one- or two-year duration.

The research topic and the Reserve 
must be carefully chosen to ensure that 
the resource management issues of 
primary concern to the Reserve and the 
NERRS are addressed* Thus, it is critical 
that all prospective researchers contact 
the appropriate Reserve manager or 
research coordinator before submitting a 
proposal responding to this 
announcement.
V. Guidelines for Proposal Preparation, 
Proposal Review and Evaluation, and 
Reporting Requirements

Applicants for SRD research funds 
must follow the guidelines presented 
herein when preparing pre-proposals 
and proposals for research in Reserves. 
Pre-proposals and proposals not 
following these guidelines will be 
returned to the applicant without 
further review.

Proposals for research in the NERRS 
are solicited annually for award the 
following fiscal year. Proposal due dates 
and other pertinent information are 
contained in this announcement of 
research opportunities. All proposals 
sent to SRD must cite and reference this 
Federal Register notice. Proposers must 
submit an original and two (2) copies of 
each proposal and all supporting 
documents (curricula vitae, literature 
referenced, etc.).

Each proposal will be reviewed only 
as a one- or two-year project, as 
specified by the applicant. Applicants 
whose pre-proposals are approved for 
further review must submit an original 
and two (2) copies of their full proposals 
as well.
A. Pre-proposals

Pre-proposals will be used by SRD to 
evaluate the applicability of the research 
plan with regard to the goals of this 
announcement. Pre-proposals may not 
exceed six (6) double-spaced pages 
including the abstract, introduction, 
objectives, statement of hypothesis, brief 
methods description, and discussion of 
anticipated results and benefits. A 
discussion of coordination with other 
research in progress or proposed is 
encouraged. Each pre-proposal must 
include a cover page which lists 
principal investigator(s) name(s), 
address(es) and telephone numher(s), 
proposal title, name of institution 
providing matching funds, amount of

Federal funds requested and amount of 
match, requested start date (month), and 
site(s) where research is to be 
conducted. Curricula vitae (not to 
exceed 3 pages each) for each researcher 
and a detailed budget showing matching 
funds must be included. The 6 double
spaced page limit does not include 
budget and budget description, cover 
page, curriculum vitae, literature cited 
section, and any tables or figures. No 
Federal forms need be submitted with a 
pre-proposal. The pre-proposal and 
additional sections should be submitted 
to CAPT Francesca M. Cava at the 
address provided in the Addresses 
section. Receipt of all pre-proposals will 
be acknowledged and a copy sent to the 
appropriate Reserve Manager. All pre- 
proposals will be reviewed by SRD 
research staff, the SRD Headquarters 
Regional Managers and their staff, an 
outside technical review panel, and the 
relevant Reserve Manager, Research 
Coordinator, and their research advisory 
committees, where applicable. Pre- 
proposals will be rated using the criteria 
listed in section C below, “Proposal 
Review and Evaluation.” Applicants 
whose research projects are selected for 
further consideration will be requested 
to submit full proposal. Applicants 
whose projects are eliminated at this 
point will b6 notified.

Incomplete pre-proposals will be 
returned to the Principal Investigator 
without further review.
B. Full Proposals

Full proposals may be submitted only 
by those individuals requested to do so 
following review of pre-proposals. 
Unsolicited full proposals will be 
returned without review. One (1) 
original and two (2) copies of the 
proposal (including all forms, curricula 
vitae, etc.) must be submitted to the 
same address as the pre-proposals. The 
proposal may not exceed 20 double
spaced pages, excluding Federal forms, 
table of contents, title page, literature 
cited, curricula vitae, budget, and 
figures and table. Incomplete proposals 
will be returned without further review.

An Application Kit will be sent to 
those individuals who are requested to 
submit full proposals. This kit will 
include all required Federal forms, with 
instructions, as well as SRD guidelines 
for content and format of the full 
proposal.
C. P roposal Review  and Evaluation

Pre-proposals will be reviewed as 
outlined in section A, “Pre-proposals,” 
above. All full proposals will be 
reviewed by: SRD research staff; at least 
two outside individuals who are 
acknowledged experts in the particular

field represented by the proposal; and 
an outside panel of experts. Each full 
proposal is also forwarded to the 
appropriate SRD Regional, State Coastal 
Zone Management, and Reserve staffs 
for comments. Verbatim copies of all 
peer reviews, excluding the name of the, 
reviewer, will be sent to the applicant. 
Applicants will have two weeks to 
address and rebut peer reviews. These 
rebuttals will be considered by SRD 
when final funding decisions are made. 
All recommendations for funding by 
SRD must be approved by the NOAA 
Grants Management Division before 
awards are made.

In order to provide for the fair and 
equitable selection of the most 
meritorious research projects for 
support, SRD has established specific 
criteria for their review and evaluation. 
These criteria are intended to be applied 
to all research proposals in accordance 
with the SRD Research Priorities set 
forth in this announcement. The criteria 
used in both pre-proposal and full 
proposal review process are listed 
below, together with the elements that ;• 
constitute each criterion arid their 
relative weights (in parenthesis):

1. Scientific Merit (40%). This 
criterion is used to evaluate whether the 
objectives of the proposal are: important 
to the field; consistent with the stated 
national research priorities; and likely 
to improve the scientific understanding 
of estuarine processes within the 
Reserve(s) as well as in other similar 
estuaries.

2. Technical Approach (40%). This 
criterion is used to assess: the technical 
feasibility of the proposed effort; the 
reasonableness of the hypotheses; the 
degree to which the proposed timeline 
is realistic; the appropriateness and 
scientific validity of the proposed 
analytical methods; the degree to which 
the proposal demonstrates an 
understanding of the Reserve 
environment and management needs; 
the current state of knowledge in the 
particular field of research interest; and 
the total research requirements.

3. Qualifications of P.I.and Key 
Personnel (10%). This criterion relates 
to the experience and past performance 
of the principal investigator and key 
personnel, their familiarity with the 
geographic area of the proposed study, 
and their publication record.

4. Institutional Support and 
Capabilities (5%). This criterion relates 
to the extent of the applicant 
institution’s support for and 
commitment to the proposed research 
and what facilities, equipment, and 
other resources are available to the 
principal investigator and key personnel
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from his/her institution for use in 
accomplishing the proposed work.

5. Budget (5%). This criterion is used 
to determine whether the budget is 
realistic and reasonable for 
accomplishing the proposed tasks.

The external panel will review and 
rank die proposals based solely on the 
technical criteria above. The panel will 
submit its rankings to SRD. In making 
final funding decisions among qualified 
proposals ranked highly by the above 
technical criteria, SRD wifi also take 
into consideration the following 
programmatic policy factors:

Utility to Reserve Management and to 
Regional Coastal Management Issues. 
This criterion is used to assess the 
likelihood that results of this research 
will support the management of the 
affected Reserve(s) and will enhance 
wise coastal resource management 
within the region(s) of study.

Relevance to National Research 
Priorities and Utility to National Coastal 
Management Issues. This criterion is 
used to assess the relationship between 
the objectives of the proposed project 
and the National Research Priorities 
established by NOAA, and to assess the 
likelihood that results of this research 
will be important to national coastal 
management issues across the NERR 
System and coastal states.

Consequently, proposals ranked 
highest on technical criteria will not 
necessarily receive funding from SRD. 
Final funding decisions will be made by 
the Chief of die Sanctuaries and 
Reserves Division, based upon review 
panel rankings and programmatic 
considerations.
VI. Other Requirements

Recipients and subrecipients are 
subject to all Federal laws and Federal 
and DOC policies, regulations, and 
procedures applicable to Federal 
financial assistance awards.

All non-profit and for-profit 
applicants are subject to a name-check 
review process. Name checks are 
intended to reveal if any key individuals 
associated with the applicant have been 
convicted of or are presently facing 
criminal charges such as fraud, theft, 
perjury, or other matters which 
significantly reflect on the applicant’s 
management honesty or financial 
integrity.'

No award of Federal funds shall be 
made to an applicant who has an 
outstanding delinquent Federal debt 
yntil either: (1) The delinquent account 
is paid in full; (2) A negotiated 
repayment schedule is established and 
at least one payment is received; or (3) 
Other arrangements satisfactory to the 
Department of Commerce are made.

Unsatisfactory performance under 
prior Federal awards may result in an 
application not being considered for 
funding. In addition, any recipients who 
are past due for submitting acceptable 
final reports under any previous SRD- 
funded research will be ineligible to be 
considered for new awards until final 
reports are received, reviewed and 
deemed acceptable by SRD.

A false statement on an application is 
grounds for denial or termination of 
funds and grounds for possible 
punishment by a fine or imprisonment 
as provided in 18 U.S.C., 1001.

If an application is selected for 
funding, the Department of Commerce 
(DOC) has no obligation to provide any 
additional future funding in connection 
with that award. Renewal of an award 
to increase funding or extend the period 
of performance is at the total discretion 
of DOC. However, funding priority will 
be given to the second year of multi-year 
proposals upon satisfactory completion 
of the first year of research.

Applications under this program are 
subject to Executive Order 12372, 
“Intergovernmental Review of Federal 
Programs.”

All primary applicants must submit a 
completed Form CD-511,
“Certifications Regarding Debarment, 
Suspension and Other Responsibility 
Matter; Drug-Free Workplace 
Requirements and Lobbying,” and the 
following explanations are hereby 
provided:

1. Nonprocurement Debarment and 
Suspension. Prospective participants (as 
defined at 15 CFR part 26, section 105) 
are subject to 15 CFR part 26, 
“Nonprocurement Debarment and 
Suspension,” and the related section of 
the certification form prescribed above 
applies;

2. Drug-Free Workplace. Grantees (as 
defined at 15 CFR part 26, section 605) 
are subject to 15 CFR part 26, subpart 
F, “Govemmentwide Requirements for 
Drug-Free Workplace (Grants)” and the 
related section of the certification form 
prescribed above applies;

3. Anti-Lobbying. Persons (as defined 
at 15 CFR part 28, section 105) are 
subject to the lobbying provisions of 31 
U.S.C. 1352, “Limitation on the use of 
appropriated funds to influence certain 
Federal contracting and financial 
transactions,” and the lobbying section 
of the certification form which applies 
to applications/bids for grants, 
cooperative agreements, and contracts 
for more than $100,000, and loans and 
loan guarantees for more than $150,000, 
or the single family maximum mortgage 
limit for affected programs, whichever is 
greater; and

4. Anti-Lobbying Disclosures. Any 
applicant that has paid or will pay for 
lobbying using any funds must submit 
an SF-LLL, “Disclosure of Lobbying 
Activities,” as required under 15 CFR 
part 28, Appendix B.

5. Lower Tier Certifications. 
Recipients shall require applicants/ 
bidders for subgrants, contracts, 
subcontracts, or other lower tier covered 
transactions at any tier under the award 
to submit, if applicable, a completed 
CD-512, “Certifications Regarding 
Debarment, Suspension, Ineligibility 
and Voluntary Exclusion—Lower Tier 
Covered Transactions and Lobbying,” 
and disclosure form SF—LLL, 
“Disclosure of Lobbying Activities.”
The original form CD-512 is intended 
for the use of recipients. SF-LLL 
submitted by any tier recipient or 
subrecipient should be submitted to 
DOC in accordance with the 
instructions contained in the award 
document.

Buy American-Made Equipment or 
Products: Applicants are hereby notified 
that any equipment or products 
authorized to be purchased with 
funding provided under this program 
should be American-made to the extent 
feasible in accordance with Public Law 
103-121, sections 606(a) and (b).

Indirect Costs: The total dollar 
amount of the indirect costs proposed in 
an application under this program must 
not exceed the indirect cost rate 
negotiated and approved by a cognizant 
Federal agency prior to the proposed 
effective date of the award or 100 
percent of the total proposed direct 
costs dollar amount in the application, 
whichever is less.

Preaward Activities: If applicants 
incur any costs prior to an award being 
made, they do so solely at their own risk 
of not being reimbursed by the 
Government. Notwithstanding any 
verbal or written assurance that may 
have been received, there is no 
obligation on the part of DOC to cover 
preaward costs.
VII. Classification

This notice has been determined to be 
“not significant” for purposes of E.O. 
12866.

This action is categorically excluded 
from the requirement to prepare an 
environmental assessment by NOAA 
Administrative Order 216-6.

This notice does not contain policies 
with federalism implications sufficient 
to warrant preparation of a federalism 
assessment under Executive Order 
12612.

This notice contains a collection of 
information requirement subject to the 
Paperwork Reduction Act. The
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collection of this information has been 
approved by the Office of Management 
and Budget, OMB Control Number 
0648-0121.
(Federal Domestic Assistance Catalog 
Number 11.420 Coastal Zone Management 
Estuarine Research Reserves)

Dated: June-1,1994.
Frank W. Maloney,
Deputy Assistant Administrator, Ocean 
Services and Coastal Zone Management.
Appendix I—Nerrs On-Site Staff

Alabama
Mr. Thomas McAlpin, Manager, Weeks Bay 

National Estuarine Research Reserve, 
10936-B, U.S. Highway 98, Fairhope, AL 
36532, (205) 928-9792

California
Mr. Steve Kimple, Manager, Dr. Andrew 

deVogelaere, Research Coordinator, 
Elkhom Slough National Estuarine 
Research Reserve, 1700 Elkhom Road, 
Watsonville, CA 95076, (408) 728-2822 

Mr. Ed Navarro, Acting Manager, Tijuana 
River National Estuarine Research Reserve, 
3990 Old Town Ave., Suite 300C, San 
Diego, CA 92110, (619) 220-5400

Delaware
Mr. Lee Emmons, Manager, Dr. Bill Meredith, 

Research Coordinator, Delaware NERR, 
Department of Natural Resources and 
Environmental Control, P.O. Box 1401, 
Dover, DE 19903, 302-739-6444

Florida
Mr. Woodard Miley II, Manager, Mr. Lee 

Edmiston, Research Coordinator, 
Apalachicola River National Estuarine 
Research Reserve, 261 7th Street, 
Apalachicola, FL 32320, (904) 653-8063 

Mr. Gary Lytton, Manager, Dr. Thomas 
Smith, Research Coordinator, Rookery Bay 
National Estuarine Research Reserve, 10 
Shdll Island Road, Naples, FL 33942, (813) 
775-8845

Georgia
Mr. Buddy Sullivan, Manager, Dr. Stuart 

Stevens, Research Coordinator, Sapelo 
Island National Estuarine Research 
Reserve, Department of Natural Resources, 
P.O. Box 19, Sapelo Island, GA 31327, 
(912) 485-2251 (Sullivan), (912) 264-7218 
(Stevens)

Hawaii
Mr. William Stormont, Manager, Waimanu 

Valley National Estuarine Research 
Reserve, Department of Land and Natural 
Resources, Division of Forestry & Wildlife, 
1151 Punchbowl Street, Honolulu, HI 
96813, (808) 587-0051 
Note: The State of Hawaii has requested 

that Waimanu Valley NERR be formally 
removed from the NERRS. This may affect 
future research resources and opportunities 
at this site.

Maine
Mr. James List, Manager, Dr. Michelle 

Dionne, Research Coordinator, Wells 
National Estuarine Research Reserve, RR

#2, Box 806, Wells, ME 04090, (207) 646- 
1555.

Maryland
Ms. Mary Ellen Dore, Manager, Chesapeake 

Bay National Estuarine Research Reserve in 
Maryland, Dept, of Natural Resources, 
Tawes State Office Building, B -3, 580 
Taylor Avenue, Annapolis, MD 21401, 
(410)974-3382

Massachusetts
Ms. Christine Gault, Manager, Dr. Richard 

Crawford, Research Coordinator, Waquoit 
Bay National Estuarine Research Reserve, 
Dept, of Environmental Management, P.O. 
Box 92W, Waquoit, MA 02536, (508) 457- 
0495

New Hampshire.
Mr. Peter Wellenberger, Manager, Great Bay 

National Estuarine Research Reservé, New 
Hampshire Fish and Game Department, 37 
Concord Road, Durham, NH 03824; (603) 
868-1095

New York
Ms. Elizabeth Blair, Manager, Mr. Chuck 

Nieder, Research Coordinator, Hudson 
River National Estuarino Research Reserve, 
New York State Department of 
Environmental Conservation, c/o Bard 
College Field Station, Annandale-on- 
Hudson, NY 12504, (914) 758-5193

North Carolina
Dr. John Taggart, Manager, Dr. Steve Ross, 

Research Coordinator, North Carolina 
National Estuarine Research Reserve, 
University of North Carolina at 
Wilmington, 7205 Wrightsville Avenue, 
Wilmington, NC 28403, (919) 256-3721

Ohio
Mr. Eugene Wright, Manager, Dr. David 

Klarer, Research Coordinator, Old Woman 
Creek National Estuarine Research Reserve, 
2514 Cleveland Road, East, Huron, OH 
44839, (419) 433-4601

Oregon
Mr. Michael Graybill, Manager, Dr. Steve 

Rumrill, Research Coordinator, South 
Slough National Estuarine Research 
Reserve, P.O. Box 5417, Charleston, OR 
97420, (503) 888-5558

Puerto Rico
Mr. Ramon Martinez, Manager, Mr. Carlos J. 

Cianchini, Research Coordinator, Jobos Bay 
National Estuarine Research Reserve, Dept, 
of Natural Resources, P.O. Box 1170, 
Guayama, PR 00655, (809) 864-0105

Rhode Island
Mr. A1 Beck, Manager, Narragansett Bay 

National Estuarine Research Reserve, Dept, 
of Environmental Management, Box 151 
Prudence Island, RI 02872, (401) 683-5061

South Carolina
Mr. Michael D. McKenzie, Manager, Dr. 

Elizabeth Wenner, Research Coordinator, 
Ashepoo-Combahee-Edisto (ACE) Basin, 
South Carolina Wildlife and Marine 
Resources Department, P.O. Box 12559, 
Charleston, SC 29412, (803) 762-5052

Dr. Dennis Allen, Manager, Dr. Joe 
Schubauer-Berigan, Research Coordinator, 
North Inlet-Winyah Bay, Baruch Marine 
Field Laboratory, P.O. Box 1630, 
Georgetown, SC 29442, (803) 546-3623

Virginia
Dr. Maurice P. Lynch, Manager, Dr. Jeffrey 

Shields, Research Coordinator, Chesapeake 
Bay National Estuarine Research Reserve in 
Virginia, Virginia Institute of Marine 
Science, College of William and Mary, P,0. 
Box 1347, Gloucester Point, VA 23062, 
(804)642-7135

Washington
Mr. Terry Stevens, Manager, Dr. Douglas 

Bulthuis, Research Coordinator, Padilla 
Bay National Estuarine Research Reserve, 
1043 Bayview-Edison Road, Mt. Vernon, 
WA 98273, (206) 428-1558

[FR Doc. 94-14222 Filed 6-10-94; 8:45 am)
BILLING CODE 3510-03-M

[I.D. 051994B]

Draft National Contingency Plan for 
Response to Unusual Marine Mammal 
Mortality Events
AGENCY: National Marine Fisheries 
Service (NMFS), National 
Oceanographic and Atmospheric 
Administration (NOAA), Commerce. 
ACTION: Notice of availability; request 
for comments.

SUMMARY: NMFS announces the 
availability of the draft National 
Contingency Plan for Response to 
Unusual Marine Mammal Mortality 
Events prepared in accordance with 
section 404 of Marine Mammal 
Protection Act.
DATES: Comments on the draft report 
must be received by September 12, 
1994.
ADDRESSES: Written comments and 
requests for copies of the draft plan 
should be sent to Dean Wilkinson, 
Office of Protected Resources, National 
Marine Fisheries Service, 1335 East- 
West Highway, Silver Spring, MD 
20910-3226.
FOR FURTHER INFORMATION CONTACT: 
Dean Wilkinson at (301) 713-2322. 
SUPPLEMENTARY INFORMATION: Section 
404 of the Marine Mammal Protection 
Act, as amended (16 U.S.C. et seq .) 
outlines the procedures to be followed 
if an unusual mortality event affecting 
marine mammals occurs. An unusual 
mortality event is defined as an event 
that: (1) Is unexpected, (2) involves a 
significant die-off of any marine 
mammal population, and (3) demands 
an immediate response.

Section 404 also mandates 
preparation of a national contingency 
plan for responding to unusual
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mortality events. The plan is to be made 
available for public comment before 
being finalized. The plan is to be m 
place by November 1994. NMFS has 
prepared a draft plan detailing contacts 
to be made, sources of information, 
analyses to be conducted, and the 
logistics of response. This plan is 
available to the public (see ADDRESSES).

Dated: June 6,1994.
William W. Fox, Jr.,
Director, O ffice o f Protected R esources, 
National Marine F isheries Service.
[FR Doc. 94-14249 Filed 6-10-94; 8:45 am] 
BILLING CODE 3510-22-F

Advisory Council; Meeting
AGENCY: Sanctuaries and Reserves 
Division (SRD), Office of Ocean and 
Coastal Resource Management (OCRM), 
National Ocean Service (NOS), National 
Oceanic and Atmospheric 
Administration (NO A A), Department of 
Commerce.
ACTION: Monterey Bay National Marine 
Sanctuary Advisory Council Open 
Meeting. •

SUMMARY: The Advisory Council was 
established in December 1993 to advise 
and assist the Secretary of Commerce in 
the implementation of the management 
plan for the Monterey Bay National 
Marine Sanctuary.
TIME AND PLACE: June 24,1994 from 9 
until 12:30. The meeting lpcation will 
be at the Hilton Park Center, Monterey, 
California.
AGENDA: General issues related to the 
Monterey Bay National Marine 
Sanctuary are expected to be discussed, 
including the water quality protection 
program and vessel traffic.
PUBLIC PARTICIPATION: The meeting will 
be open to the public. Seats will be 
available on a first-come, first-served 
basis. • - -
FOR FURTHER INFORMATION CONTACT: 
Aaron King at (408) 647-4257 or 
Elizabeth Moore at (301) 713-3141.
Federal Domestic Assistance Catalog Number 
11.429 Marine Sanctuary Program 

Dated: June 7,1994.
W. Stanley Wilson,
Assistant Adm inistrator fo r  Ocean Services 
and Coastal Zone M anagement.
[FR Doc. 94-14287 Filed 6-10-94; 8:45 am] 
BILLING CODE 3510-08-M

[ID. 052694C]

Marine Mammals
AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce.

ACTION: Receipt of application to modify 
permit no. 843 (P771 #68).

SUMMARY: Notice is hereby given that 
the Alaska Fisheries Science Center, 
NMFS, NOAA, National Marine 
Mammal Laboratory, 7600 Sand Point 
Way, NE., Bldg. 4, Seattle, WA 98115, 
has requested a modification to permit 
No. 843.
ADDRESSES: The modification request 
and related documents are available for 
review upon written request or by 
appointment in the following offices:

Permits Division, Office of Protected 
Resources, NMFS, 1315 East-West 
Highway, Room 13130, Silver Spring, 
MD 20910 (301/713-2289);

Director, Alaska Region, NMFS, P.O. 
Box 21668, Juneau, AK 99802-1668 
(907/586-7221); and

Director, Northwest Region, NMFS, 
NOAA, 7600 Sand Point Way, NE., BIN 
C15700, Seattle, WA 98115 (206/526- 
6150).

Written data or views, or requests for 
a public hearing on this request should 
be submitted to the Director, Office of 
Protected Resources, NMFS, NOAA,
U.S. Department of Commerce, 1315 
East-West Highway, Room 13130, Silver 
Spring, MD 20910, within 30 days of the 
publication of this notice. Those 
individuals requesting a hearing should 
set forth the specific reasons why a 
hearing on this particular modification 
request would be appropriate.

Concurrent with the publication of 
this notice in the Federal Register, the 
Secretary of Commerce is forwarding 
copies of this application to the Marine 
Mammal Commission and its 
Committee of Scientific Advisors. 
SUPPLEMENTARY INFORMATION: The 
subject modification to permit No. 843, 
issued on June 2,1993 (58 FR 32520), - 
is requested under the authority of the 
Marine Mammal Protection Act of 1972, 
as amended (16 U.S.C. 1361 et seq.), and 
the Regulations Governing the Taking 
and Importing of Marine Mammals (50 
CFR part 216).

Permit No. 843 authorizes the permit 
holder to conduct aerial, boat, and 
ground surveys and scat collections for 
harbor seals (P hoca vitulina) at haulouts 
and rookeries in Alaska over a 4-year 
period ending in 1997. The permit 
holder now seeks authorization to 
capture and radio tag up to 50 harbor 
seals in order to determine a correction 
factor to be applied towards the number 
of seals at sea or moving between 
haulout sites, and thus missed by aerial 
surveys. The permittee estimates that up 
to 200a dditional seals may be disturbed 
incidental to the capture/tagging 
activities.

Dated: June 3,'1994.
William W. Fox, Jr.,
Director, O ffice o f  Protected Resources, 
N ational M arineFisheries Service.
[FR Doc. 94-14250 Filed 6-10-94; 8:45 am] 
BILUNG CODE 3510-22-F

[I.D. 052594A]

Marine Mammals

AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce.
ACTION: Modification No. 1 to scientific 
research permit No. 868 (P539).

SUMMARY: Notice is hereby given that a 
request for modification of Scientific 
Research Permit No. 868 submitted by 
Dr. Norihisa Baiba, Chief, Fur Seal 
Section, the National Research Institute 
of Far Seas Fisheries, Fisheries Agency 
of Japan, 5-7-1  Orido, Shimizu, 
Shizuoka, 424 Japan, has been granted. 
ADDRESSES: The modification and 
related documents are available for 
review upon written request or by 
appointment in the following offices:

Permits Division, Office of Protected 
Resources, NMFS, 1315 East-West 
Highway, Suite 13130, Silver Spring, 
MD 20910 (301/713-2289); and

Director, Alaska Region, NMFS, P.O. 
Box 21668, Juneau, AK 99802-1668 
(907/586-7221).
SUPPLEMENTARY INFORMATION: On April
25,1994, notice was published in the 
Federal Register (59 FR 19695) that a 
modification of permit No. 868, issued 
July 16,1993 (58 FR 39525), had been 
requested by the above-named 
individual. The requested modification 
has been granted under the authority of 
the Marine Mammal Protection Act of 
1972, as amended (16 U.S.C. 1361 et 
seq.), the provisions of §§ 216.33(d) and 
(e) of the Regulations Governing the 
Taking and Importing of Marine 
Mammals (50 CFR part 216), the Fur 
Seal Act of 1966, as amended (16 U.S.C. 
1151 etseq .), and fur seal regulations at 
50 CFR part 215.

Permit No. 868 has been modified to 
initiate the field season on June 15, 
1994, to extend the effective date 
through September 1996, and to 
increase the number of fur seals 
authorized as subjects of the research.

Dated: June 6,1994.
William W. Fox, Jr., Director,
O ffice o f  Protected R esources, N ational 
M arine F isheries Service.
[FR Doc. 94-14300 Filed 6-10-94; 8:45 am] 
BILUNG CODE 3510-22-F
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[I.D . 052494A]

Marine Mammals

AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Adminisfration (NO A A), 
.Commerce.
ACTION: Issuance of scientific research 
permit (P420C).

SUMMARY: Notice is hereby given that 
Permit No. 801 issued to Dr. Michael 
Castellini, Ph.D., Institute of Marine 
Science, University of Alaska, on 
October 16,1992 (57 FR 48512, October
26., 1992) has been modified. The 
modification becomes effecti ve upon 
publication in the Federal Register.
ADDRESSES: The Permit, as modified, 
and associated documents are available 
for review upon written request or by 
appointment in the fallowing offices:

Permits Division, Office of Protected 
Resources, National Marine Fisheries 
Service, 1335 Fast-West Hwy., Suite 
7324, Silver Spring, MD 20901 (301/ 
713-2209); and

Director, Alaska Regioq, National 
Marine Fisheries Service, Federal 
Annex, 9109 Mendenhall Mall Road, 
Suite 6, Juneau, AK 99802 (907/586- 
7221).
SUPPLEMENTARY INFORMATION: Pursuant 
to the provisions of §§lA216.33(d) mid 
(e) of (he Regulations Governing the 
Taking and imparting of Marine 
Mammals (50 CFR part 216), fee subject 
Scientific Research Permil authorized 
harassment of up to 3200 Weddell seals 
(.Leptonychotes meddelHi), 30 each of 
crabeater seals (Lobodon  
carcinopkagus), leopard seals (Hydrurga 
leptonyx), Ross seals {O m m atophoca 
rossii), Antarctic fur seal {A rctocephalus 
gazeUa) and southern elephant seal 
(M irounga leon ina) during various 
scientific experiments, and import 
specimens from McMurdo Sound, 
Antarctica.

The Permit has been modified to 
expand the research protocol on animals 
already authorized by inserting 
catheters in  six pups. No increase in the 
total take authority is authorized.

Dated: June -6,1994.
William W. Fox.fr., PhD.
Director, O ffice o f P rotected R esources, 
N ational M arine Fisheries Service.
[FR Doc. 94-14301 Filed 6-10-94 ; 8:45 am] 
BILLING CODE 3510-22-T
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COMMITTEE FOR THE 
IMPLEMENTATION OF TEXTILE 
AGREEMENTS

Announcement of Im port Restraint 
Limits for Certain Wool and Man-Made 
Fiber Textile Products Produced or 
Manufactured in the Czech Republic

June 7,1994.
AGENCY: Committee for the 
Implementation of Textile Agreements 
(CITA).
ACTION: Is s u in g  a d ire c tiv e  to  th e  
C o m m is s io n e r o f C u s to m s  e s ta b lis h in g  
lim its  fo r  fe e  n e w  a g re e m e n t ye a r.

EFFECTIVE DATE: June 1 5 ,1 9 9 4 .
FOR FURTHER INFORMATION CONTACT: 
Naomi Freeman, International Trade 
Specialist, Office of Textiles and 
Apparel, U.S. Department of Commerce, 
(202) 482—4212. For information on the 
quota status of these limits, refer to fee 
Quota Status Reports posted on the 
bulletin boards of each Customs port or 
call (202) 927—5850. For information <m 
embargoes and quota re-openings, caff 
(202) 482-3715.
SUPPLEMENTARY INFORMATION:

Authority: Executive Order 11651 of March 
3,1972, as amended; section 204 of the 
Agricultural Act of 1956, as amended (7 
U.S.C. 1854).

The Bilateral Textile Agreement, 
effected by exchange of notes dated 
August 12,1993 and April 11,1994, 
between fee Governments of fee United 
States and fee Czech Republic 
establishes limits for fee period 
beginning on June 1,1994 and 
extending through May 31,1995.

A description of fee textile and 
apparel categories in terms of UTS 
numbers is available in the 
CORRELATION: Textile and Apparel 
Categories with fee Harmonized Tariff 
Schedule of fee United States (see 
Federal Register notice 58 FR 62645, 
published on November 29,1993).

The letter to fee Commissioner of 
Customs and the actions taken pursuant 
to it are not designed to implement all 
of fee provisions of the bilateral 
agreement, but are designed to assist 
only m fee implementation of certain of 
its provisions.
D. Mitfhael Hutchinson,
Acting Chairm an, Com m ittee fo r  the 
Im plem entation o f Textile Agreem ents.
Committee for the Implementation of Textile
Agreements
June 7,1994.
Commissioner of Customs,
D epartm ent jo f the Treasury, W ashington, DC 

20229.
Dear Commissioner: Under the terms of 

section 204 of the Agricultural Act of 1956.

as amended (7 U.SjC. 1854), and the 
Arrangement Regarding International Trade 
in Textiles done at Geneva on December 20, 
1973, as further extended on December 9, 
1993; pursuant to the Bilateral Textile 
Agreement, effected by exchange of notes 
dated August 12,2993 and April 11,1994, 
between the Governments of the United 
States and the Czech Republic; and in 
accordance with the provisions of Executive 
Order 11651 of March 3,1972, as amended, 
you are directed to prohibit, effective on June
15,1994, entry into the United States for 
consumption and withdrawal from 
warehouse for consumption of wool and 
man-made fiber textile products in the 
following categories, produced or 
manufactured in the Czech Republic and 
exported during the twelve-month period 
beginning on June 1,1994 and extending 
through May 31,1995, in excess of the 
following levels of restraint:

C ategory Twelve^morrth restraint limit1

4 1 0 .............. . 1,515,000 square meters.
433 ................... 5,950 dozen.
435 ................... 3,915 dozen.
443 ................... 72,533 numbers.
624 ................... 1,590,000 square meters.

1 The lim its have not been adjusted to ac
count fo r any im ports exported after May 31, 
1994.

Imports charged to these category limits far 
the period June ! ,  1993 through May 31,1994 
shall he charged against those levels of 
restraint to the extent of any unfilled 
balances. In the event the limits established 
for that period have been exhausted by 
previous entries, such -goods shall be subject 
to the levels set forth in this directive.

The limits set forth above are subject to 
adjustment in the future pursuant to the 
provisions of the current bilateral agreement 
between the Governments of the United 
States and the Czech Republic.

In carrying out the above directions, the 
Commissioner of Customs should construe 
entry into the United States for consumption 
to include entry for consumption into the 
Commonwealth o f Puerto Rico.

The Committee for the Implementation of 
Textile Agreements has determined that 
these actions fall within the foreign affairs 
exception of the Tulemaking provisions of 5 
U.S.C. 553(a)(1).

Sincerely,
D. Michael Hutchinson,
Acting Chairm an, Com m ittee fo r  th e  
Im plem entation o f Textile Agreem ents.
[FR Doc. 94-14308 Filed 6-10-94; 8:45 amj 
BILLING CODE 3 5 1 8 4 M - F

Announcement of Import Restraint 
Limits for Certain Wool Textile 
Products Produced or Manufactured in 
the Slovak Republic

June 7,1994.

AGENCY: Committee for fee 
Implementation of Textile Agreements 
(CITA).
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ACTION: Is s u in g  a d ire c tiv e  to  th e  
C om m issione r o f C u sto m s e s ta b lis h in g  
lim its  fo r  th e  n e w  a g re e m e n t ye a r.

EFFECTIVE DATE: June 1 5 ,1 9 9 4 .
FOR FURTHER INFORMATION CONTACT: 
Naomi Freeman, International Trade 
Specialist, Office of Textiles and 
Apparel, U.S. Department of Commerce, 
(202) 4 8 2 -4 2 1 2 . For information on the 
quota status of these limits, refer to the 
Quota Status Reports posted on the 
bulletin boards of each Customs port or 
call (202) 9 2 7 -5 8 5 0 . For information on 
embargoes and quota re-openings, call 
(202) 4 8 2 -3 7 1 5 .

SUPPLEMENTARY INFORMATION:
Authority: Executive Order 11651 of March 

3,1972, as amended; section 204 of the 
Agricultural Act of 1956, as amended (7 
U.S.C. 1854).

The Bilateral Textile Agreement, 
effected by exchange of notes dated 
August 6,1993 and October 6,1993, 
between the Governments of the United 
States and the Slovak Republic 
establishes limits for the period 
beginning on June 1,1994 and 
extending through May 31,1995.

A description of the textile and 
apparel categories in terms of HTS 
numbers is available in the 
CORRELATION: Textile and Apparel 
Categories with the Harmonized Tariff 
Schedule of the United States (see 
Federal Register notice 58 FR 62645, 
published on November 29,1993).

The letter to the Commissioner of 
Customs and the actions taken pursuant 
to it are not designed to implement all 
of the provisions of the bilateral 
agreement, but are designed to assist 
only in the implementation of certain of 
its provisions.
D. Michael Hutchinson,
Acting Chairman, Committee for the 
Implementation of Textile Agreements.
Committee for the Implementation of Textile
Agreements
June 7,1994.
Commissioner of Customs,
Department of the Treasury, Washington, DC 

20229.
Dear Commissioner: Under the terms of 

section 204 of the Agricultural Act of 1956, 
as amended (7 U.S.C. 1854), and the 
Arrangement Régarding International Trade 
in Textiles done at Geneva on December 20, 
1973, as further extended on December 9, 
1993; pursuant to the Bilateral Textile 
Agreement, effected by exchange of notes 
dated August 6,1993 and October 6,1993, 
between the Governments of the United 
States and the Slovak Republic; and in 
accordance with the provisions of Executive 
Order 11651 of March 3,1972, as amended, 
you are directed to prohibit, effective on Junt
15,1994, entry into the United States for 
consumption and withdrawal from

warehouse for consumption of wool textile 
products in the following categories, 
produced or manufactured in the Slovak 
Republic and exported during the twelve- 
month period which began on June 1,1994 
and extends through May 31,1995, in excess 
of the following levels of restraint:

Category Twelve-m onth restraint 
lim it1

410 ............................. 395,635 square me-
ters.

433 ............................. 11,050 dozen.
435 ............................. 16,691 dozen.
443 ............................. 92,315 numbers.

1The lim its have not been adjusted to  ac
count fo r any im ports exported after May 31, 
1994.

Imports charged to these category limits for 
the period June 1,1993 through May 31,1994 
shall be charged against those levels of 
restraint to the extent of any unfilled 
balances. In the event the limits established 
for that period have been exhausted by 
previous entries, such goods shall be subject 
to the levels set forth in this directive.

The limits set forth above are subject to 
adjustment in the future pursuant to the 
provisions of the current bilateral agreement 
between the Governments of the United 
States and the Slovak Republic.

In carrying out the above directions, the 
Commissioner of Customs should construe 
entry into the United States for consumption 
to include entry for consumption into the 
Commonwealth of Puerto Rico.

The Committee for the Implementation of 
Textile Agreements has determined that 
these actions fall within the foreign affairs 
exception of the rulemaking provisions of 5 
U.S.C. 553(a)(1).

Sincerely,
D. Michael Hutchinson,
Acting Chairman, Committee for the 
Implémentation of Textile Agreements.
[FR Doc. 94-14309 Filed 6-10-94; 8:45 am] 
BILLING CODE 3510-OR-F '

DEPARTMENT OF DEFENSE

Office of the Secretary

Membership of the DIÀ Performance 
Review Committee

AGENCY: Defense Intelligence Agency 
(DoD).
ACTION: Notice of Membership of the 
DIA Performance Review Committee 
(PRC).

SUMMARY: This notice announces the 
appointment of the Performance Review 
Committee (PRC) of the Defense 
Intelligence Agency. The PRC’s 
jurisdiction includes the entire Defense 
Intelligence Senior Executive Service 
(DISES). Publication of PRC 
membership is required by 10 U.S.C. 
1601 (a)(4).

The PRC provides fair and impartial 
review of DISES performance appraisals 
and makes recommendations to the 
Director, DIA, regarding performance, 
performance awards, pay adjustments, 
and at the applicable 3-year cycle, 
DISES recertification.
EFFECTIVE DATE: 1 July 1994.
FOR FURTHER INFORMATION CONTACT:
Mr. Michael T. Curriden, Office for 
Human Resources, Defense Intelligence 
Agency (DAH-1), 3100 Clarendon 
Boulevard, Arlington, VA 22201-5322, 
703-284-1341.
Primary Members
Mr. Dennis M. Nagy, Deputy Director 

(Chairman)
Mr. A. Denis Clift, Chief of Staff 
MG John A. Leide, USA, Director, 

National Military Intelligence 
Collection Center 

Ms. Dolores D. Greene, Associate 
Director for Estimates 

Mr. William J. Allard, General Counsel
Alternate Members
Ms. Cheryl Roby, Deputy Director for 

Intelligence Program Evaluation 
Ms. Margaret R. Munson, Director of 

Administration
Mr. Lewis A. Prombain, Comptroller 
Mr. William R. Grundmann, Director for 

Combat Support 
Mr. John A. Shackelford, Chief, 

Functional Management Staff 
Mr. John J. Sloan, Director for Policy 

Support
Mr. John K. Kiehm, Deputy Director for 

HUMINT Services
Dated: June 8,1994.

Patricia L. Toppings,
Alternate OSD Federal Register Liaison 
Officer, Department o f Defense.
[FR Doc. 94-14273 Filed 6-10-94; 8:45 ami 
BILUNG CODE 5000-04-M

Defense Science Board Task Force on 
the DoD Biological Defense Program

ACTION: Notice of Advisory Committee 
Meetings.

SUMMARY: The Defense Science Board 
Task Force on the DoD Biological 
Defense Program will meet in closed 
session on June 27-29,1994, at the Joint 
Program Office for Biological Defense 
(JPO-BD), Falls Church, Virginia.

The mission of the Defense Science 
Board is to advise the Secretary of 
Defense! through the Under Secretary of 
Defense for Acquisition and Technology 
on scientific and technical matters as 
they affect the perceived needs of the 
Department of Defense. At this meeting 
the Task Force will review the ongoing 
Military Departments research,
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development, and acquisition programs 
and provide recommendations to the 
JPO-BD. The Task Force should also 
review the biological defense aspects of 
the medical research and development 
program to ensure that the scope of the 
science and technology is adequate.

In accordance with Section 10(d) of 
the Federal Advisory Committee Act, 
Public Law 92-463, as amended (5 
U.S.C. App. II, (1988)), it has been 
determined that this ©SB Task Force 
meeting concerns matters listed in 5 
U.SC. 552b(c)(l) (1988), and that 
accordingly this meeting will be closed 
to the public.

Dated: June 8,1994.
Patricia L. Toppings,
A lternate OSD F ederal Register Liaison  
O fficer, D epartm ent o f D efense.
[FR Doc. 94-14270 Filed ©-«>-94; 8:45 am] 
BILLING CODE S000-04-M

Defense Science Board Task Force on 
information Architecture for the 
Battlefield

ACTION: Notice of Advisory Committee 
Meetings.

SUMMARY: The Defense Science Board 
Task Force on Information Architecture 
for the Battlefield will meet in closed 
session on July 11-12 and August 4-5, 
1994 at Strategic Analysis, Inc., 
Arlington, Virginia.

The mission of the Defense Science 
Board is to advise the Secretary of 
Defense through the Under Secretary of 
Defense for Acquisition and Technology 
on scientific and technical matters as 
they affect the perceived needs of the 
Department of Defense. At these 
meetings the Task Force will provide 
recommendations for implementing an 
information architecture for 
commanders and forces at ell levels.

In accordance with section 10(d) of 
the Federal Advisory Committee Act, 
Public Law 92—463, as amended (5 
U.S.C. App. II (1988)), it has been 
determined that these DSB Task Force 
meetings concern matters listed in  5 
U.S.C. 552h(c)(l) (1988), and that 
accordingly these meetings will be 
closed to the public.

Dated: June 8, T994.
Patricia L. Toppings,
A lternate OSD F ederal R egister Liaison  
O fficer,.D epartm ent o f D efense.
[FR Doc. 94-14272 Filed 6-10-94; 8:45 am] 
BILLING CODE 5000-04-M

Defense Science Beard Task Force on 
Joint Advanced Strike Technology 
Program (JASTP)
ACTION: Notice of Advisory Committee 
Meetings.

SUMMARY: Hie Defense Science Board 
Task Feme on Joint Advanced Strike 
Technology Program (JASTP) will meet 
in closed session on June 29-30, July 5— 
6, and July 19-20,1994 at the Institute 
for Defense Analyses, Alexandria, 
Virginia.

Tne mission of the Defense Science 
Board is to advise the Secretary of 
Defense through the Under Secretary of 
Defense for Acquisition and Technology 
on scientific and technical matters as 
they affect the perceived needs of the 
Department of Defense. At these 
meetings the Task Force will provide 
recommendations for implementing a 
Joint Advanced Strike Technology 
Program in the FY 95-05 period.

In accordance with section 10(d) of 
the Federal Advisory Committee Act, 
Public Law 92-463, as amended (5 
U.S.C. App. H (1988)), it has been 
determined that these DSB Task Force 
meetings concern matters listed in 5 
U.SjC. 552b(c)(1) (1988), and that 
accordingly these meetings will be 
closed to the public.

Dated: June 8,1994.
Patricia L. Tappings,
A lternate OSD F ederal Register Liaison  
O fficer, D epartm ent o f  D efense.
[FR Doc. 94-14271 Filed 6-10-94; 8:45 am] 
BILUNG CODE 5000-04-M

DEPARTMENT OF ENERGY

Pittsburgh Energy Technology Center; 
Unsolicited Financial Assistance 
Award
AGENCY: Pittsburgh Energy Technology 
Center, DOE.
ACTION: Acceptance of an Unsolicited 
Proposal Application for a Cooperative 
Agreement with Southern Company 
Services, Inc.

SUMMARY: The U.S. Department of 
Energy (DOE), Pittsburgh Energy 
Technology Center (PETC) announces 
that pursuant to 10 CFR 600.14 (d) and 
(e), it intends to award a Cooperative 
Agreement to Southern Company 
Services, Inc. for “Generic NOx Control 
Intelligent System”. The application has 
been determined to be meritorious in a 
general evaluation in accordance with 
10 CFR 600.14(d) and would not be 
eligible for financial assistance under a 
recent, current or planned solicitation 
and a competitive solicitation would be 
inappropriate.

ADDRESSES: U.S. Department of Energy, 
Pittsburgh Energy Technology Center, 
Acquisition and Assistance Division, 
P.O. Box 10940, MS 921-118, 
Pittsburgh, PA 15236-0940.
FOR FURTHER INFORMATION CONTACT: 
David L. Hunter, Contract Specialist, 
412/892-4524.

SUPPLEMENTARY INFORMATION: 

Cooperative Agreement No.
DE-FC22—94PC94253.

Title of Research Effort
Generic NOx Control Intelligent 

System.
Awardee

Southern Company Services, Inc. 
Term of Assistance Award 

6 months.
Cost of Assistance Effort

The total estimated project value is 
$435,357.
Objective

The objective of this project is to 
develop a “Generic NOx Control 
Intelligent System” that is designed to 
be an enhancement to a power plant’s 
existing digital control system to allow 
identification of operating conditions 
that reduce NOx emissions while 
meeting other operational constraints on 
the unit.

Dated: May 11,1994.
Richard D. Rogus,
Contm ctingO fficer.
[FR Doc. 94-14302 Filed 6-10-94; 8:45 am] 
BILUNG CODE B450-01-M

Financial Assistance Award; intent To 
Award Cooperative Agreement To 
University of Illinois

AGENCY: D e p a rtm e n t o f E n e rg y (DOE). 
ACTION: N o tic e  o f in te n t.

SUMMARY: DOE announces that pursuant 
to 10 CFR 600.6(a)(5), it is making a 
discretionary financial assistance award 
based on the criteria set forth at 18 CFR 
6Q0.7(b)(2)(i) (B), (C), (D) and 600.14(d) 
to the University of Illinois, Department 
of the Illinois State Geological Survey 
(ISGS) under cooperative agreement 
number DE—FC01—94E124855. The 
purpose of the proposed agreement is to 
revise the Energy Information 
Administration (EIA) demonstrated 
reserve base (DRB) of coal for the State 
of Illinois, with new quantity/qualily 
data. This agreement is necessary to 
achieve program objectives, conserve 
public funds mid is essential to the
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public interest. This effort will have a 
total estimated cost of $83,000 to be 
provided by the DOE.

The (ISGSJis the State authority on 
Illinois coal resources. This agreement 
will assist the State of Illinois in its 
efforts to continually collect analyses on 
coal quality and perform geological 
mapping to determine the quantity and 
quality of coal reserves in the state.
FOR FURTHER INFORMATION CONTACT: U S. 
Department of JEnergy, Office of 
Placement and Administration, Attn: 
Shirley A. Jones, HR—531.21,1000 
Independence Ave., SW., Washington, 
DC 20585.
SUPPLEMENTARY INFORMATION: The 
cooperative agreement will provide 
funding for the ISGS to develop Phase 
I Coal Reserves Data Base (CRDB) coal 
resource data for updated estimates of 
the demonstrated reserve base (DRB) 
and recoverable reserves of coal in 
Illinois, allocated to specified ranges of 
sulfur content and heat content. The 
DRB constitutes the foundation data for 
coal reserve analyses. Recoverable 
reserve data derived from the DRB 
comprise the pivotal data base for 
analyzing future coal supplies. Data 
development may include analyses of 
coal geology, resource quantities, coal 
quality characteristics, and other factors 
that affect resource accessibility and 
minability. Data output must include 
remaining identified ¿resources, DRB, 
remaining accessible reserve base, 
recoverable reserves, allocated by coal 
rank, type of mining, and (excepting 
identified resources) heat and sulfur 
content.

DOE has determined that the 
proposed agreement meets the criteria 
set forth at 10 CFR 600.7(b)(2) (B), (C) 
and (D) in that(1) The acti vities are 
being conducted by the applicant using 
its own resources or those donated or 
provided by third parties; however, DOE 
support of that activity would enhance 
the public benefits to be derived and 
DOE knows of no other entity which is 
conducting or is planningto conduct 
such an activity, (2) the 1SGS is a  unit 
of state government and the activity to 
be supported is related to performance 
of a governmental function within the 
subject jurisdiction, thereby precluding 
DOE provision Of support to another 
entity, and (3s) the KGS has exclusive 
domestic capability to  perform the 
activity sirccessfully/based upon unique 
equipment, proprietary -data and 
technical -expertise, or other such 
unique qualifications.

The ISGS is charged with the 
responsibility of mapping and 
estimating the-coal resources for the 
State of Illinois and possesses over

1,300 agency-collected analyses 
including sulfur contents and heat 
values. This data, along with data from 
other sources, will enable them to revise 
the coal reserves by quality and mining 
method for Illinois. No other private or 
government entity is known to harve the 
data and mapping capability required to 
estimate the coal reserves by quality for 
the State of Illinois.

Term: The term of the proposed 
cooperative agreement is expected to be 
12 months from the effective date of 
award.

Issued in Washington,-DC on June 6,1994. 

Scott Sheffield,
Director, H eadquarters O perations, Division 
B, O ffice o f P lacem ent and Adm inistration. 
[FR Doc. 94—14303 Filed 6-10-94; 8:45 am 1 
BILLING CODE „6450-01-P

Federal Energy Regulatory 
Commission

[D o cke t No. ER87-483-005, et at.]

Southern California Edison Co., et ah; 
Electric Rate and Corporate Regulation 
Filings

June 6 ,1994 .
Take notice that the following filings 

have been made with the Commission:
1. Southern California Edison Company 
[Docket No. ER87-483-0O5]
, Take notice that on May 27,1994, 

Southern California Edison Company 
(Edison or Company), tendered fdr filing 
its compliance filing in the above- 
referenced docket.

Comment date: June 20,1994, in 
accordance with Standard Paragraph E 
at the end of this notice.
2. Virginia Electric and Power 
Company
[Docket No. ER94-1022-000)

Take notice that on May 31,1994, 
Virginia Electric and Power Company, 
tendered for filing an amendment to its 
filing in the above-captioned docket.
The Power Sales Tariff, which was 
submitted as an amendment, provides 
for the sale for resale ofMerom unit 
power, system power, and emergency 
energy to eligible purchasers under the 
tariff.

Copies of the filing were served upon 
interveners in this docket as well as 
upon the Virginia State Corporation 
Commission and the North Carolina 
Utilities Commission.

Comment date: June 20,1994, in 
accordance with Standard Paragraph E 
at the end of this notice.

3. Pacific Gas and Electric Company 
[Docket “No. ER94-1150-000)
. Take notice that on June 1,1994, 

Pacific Gas and Electric Company 
(PG&E) tendered for filing an 
Amendment to its April 12,1994, filing 
of a Control Area Rate Schedule for the 
City of Redding (Redding) provided by 
PG&E.

According to PG&E, on May 31,1994, 
it reached an interim letter agreement 
that will make the Western Area Power 
Administration a “Third Party Provider 
of Spring Reserve and Regulation 
services’ ’ under the proposed Control 
Area Rate Schedule. PG&E States that 
“this event is of great relevance to the 
Commission’s consideration of the 
[Control Area Rate Schedule]."’

Comment date: June 17,1994, in 
accordance with Standard Paragraph E 
at the end ofthis~natice.
4. Entergy Services, Inc.
[Docket No. ER94-1306-4*00]

Take notice that on May 27,1994, 
Entergy Services, Inc. (Entergy 
Services), on behalf of Mississippi 
Power -& Light Company (MP&L), 
Arkansas Power & Light Company, Gulf 
States Utilities Company, Louisiana 
Power & Light Company, New Orleans 
Public Service Company .(collectively, 
the Entergy Operating Companies), and 
itself, filed the Amendment 
(Amendment) to Interconnection 
Agreement between MP&L and 
Municipal Energy Agency of Mississippi 
(MEAM), effective as of July 1,1984, as 
amended (Interconnection Agreement), 
which is on file with the Commission as 
MP&L Rate Schedule -FERC No. 268. 
Entergy Services states that the purpose 
of the Amendment is to set forth how 
MEAM may use the Entergy Operating 
Companies Transmission Service Tariff 
in conjunction with the Interconnection 
Agreement. Entergy Services .asks that 
the Amendment be made effective on 
May 17,1994.

Comment date: June 20,1994, in  
accordance with Standard Paragraph E 
at the end of this -notice.
5. Golden Spread Electric Cooperative, 
Inc.
DocketNo. ER94-13G7-0OO1

Take notice that on May 2-7,1994, 
Golden Spread Electric Cooperative, Inc. 
tendered for filing proposed changes to 
Sche dule A of its EERC Electric Service 
Rate Schedule Nos. 12—22, and in 
addition filed a related Special Facilities 
Agreement with one-of its members, 
Midwest Electric Cooperative, Inc.

Golden Spread proposes to amend 
Schedule A for each Rate Schedule to 
add a special facilities charge provision
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and a Rider A, which contains the 
formula to be used in calculating the 
special facilities charge. The special 
facilities charge will allow Golden 
Spread to recover costs from a member 
related to a transmission or distribution 
facility which that member has 
requested that Golden Spread acquire, 
construct, or cause to be constructed. In 
addition, Golden Spread filed a Special 
Facilities Agreement with Midwest 
which provides for the construction by 
Golden Spread of a nine mile segment 
of 69 Kv line on the Midwest system, 
with associated costs being recovered 
from Midwest under the special 
facilities charge provision.

Copies of the filing were served upon 
Golden Spread’s jurisdictional 
customers, the Public Utility 
Commission of Texas, and the 
Oklahoma Corporation Commission.

Comment date: June 20,1994, in 
accordance with Standard Paragraph E 
at the end of this notice.
6. Northeast Utilities Service Company 
[Docket No. ER94-1309-000]

Take notice that on May 31,1994, 
Northeast Utilities Service Company 
(NUSCO) tendered for filing two Service 
Agreements to provide non-firm 
transmission service under the NU 
System Companies’ Transmission 
Service Tariff No. 2 to Central Vermont 
Public Service Corporation (CVPS) and 
to city of Holyoke, Massachusetts Gas 
and Electric Department (Holyoke). NU 
requests that the Service Agreements 
become effective on the date of receipt 
of the filing by the Commission..

NUSCO states that a copy of this 
information has been mailed to CVPS 
and Holyoke.

Comment date: June 20,1994, in 
accordance with Standard Paragraph E 
at the end of this notice.
7. Central Vermont Public Service 
Corporation
[Docket No. ER94-1310-000]

Take notice that on May 31,, 1994, 
Central Vermont Public Service 
Corporation (CVPS) tendered for filing 
the Actual 1993 Cost Report required 
under Article 2.4 on Second Revised 
Sheet No. 18 of FERC Electric Tariff, 
Original Volume No. 3, of Central 
Vermont under which Central Vermont 
provides transmission and distribution 
service to the following Customers: 
Vermont Electric Cooperative, Inc., 
Lyndonville Electric Department, 
Village of Ludlow Electric Light 
Department, Village of Johnson Water 
and Light Department, Village of Hyde 
Part Water and Light Department, 
Rochester Electric Light and Power

Company, Woodsville Fire District 
Water and Light Department.

Comment date: June 20,1994, in 
accordance with Standard Paragraph E 
at the end of this notice.
8. Central Vermont Public Service 
Corporation
[Docket No. ER94-1311-000]

Take notice that on May 31,1994, 
Central Vermont Public Service 
Corporation (CVPS) tendered for filing 
the Actual 1993 Cost Report required 
Under Article 2.3(A) on Original Sheet 
No. 21 of FERC Electric Tariff, Original 
Volume No. 4, of Central Vermont 
Public Service Corporation (Company) 
under which the Company provided 
Unreserved System Power Service to the 
following Customers:'lyndonville 
Electric Department, Village of Ludlow 
Electric Light Department, Village of 
Johnson Water and Light Department, 
Village of Hyde Park Water and Light 
Department.

Comment date: June 20,1994, in 
accordance with Standard Paragraph E 
at the end of this notice.
9. Central Vermont Public Service 
Corporation
[Docket No. ER94-1312-000]

Take notice that on May 31,1994, 
Central Vermont Public Service 
Corporation (CVPS) tendered for filing 
the Actual 1993 Cost Report required 
under Paragraph Q -l on Original Sheet 
No. 18 of the Rate Schedule FERC No. 
135 (RS-2 rate schedule) under which 
Central Vermont Public Service 
Corporation (Company) sells electric 
power to Connecticut Valley Electric 
Company Inc, (Customer). The 
Company states that the Cost Report 
reflects changes to the RS—2 rate 
schedule which were approved by the 
Commission’s June 6,1989, order in 
Docket No. ER88-456-000.

Comment date: June 20,1994, in 
accordance with Standard Paragraph E 
at the end of this notice.
10. United Illuminating Company 
[Docket No. ER94-1313-000]

Take notice that on May 31,1994, The 
United Illuminating Company (UI) 
submitted for informational purposes all 
individual Purchase Agreements 
executed under UI’s Wholesale Electric 
Sales Tariff, FERC Electric Tariff, 
Original Volume No. 2 during the six- 
month period of November 1,1993, 
through April 30,1994.

Comment date: June 20,1994, in 
accordance with Standard Paragraph E 
at the end of this notice.

11. Niagara Mohawk Power 
Corporation
[Docket No. ER94-1314-000]

Take notice that on May 31,1994, 
Niagara Mohawk Power Corporation 
(Niagara) tendered for filing with the 
Commission a Transmission Services 
Agreement (TSA) between Niagara and 
the New York Power Authority (NYPA) 
and Supplement No. 1 to the TSA 
between Niagara, NYPA and the 
Municipal Electric Utilities Association 
(MEUA). The TSA provides for firm 
transmission service from NYPA to its 
Municipal and Cooperative Customers 
(M&C Customers) at rates phased-in 
over five years. Supplement No. 1 to the 
TSA provides that future changes in the 
TSA be negotiated prior to filing with 
the Commission. Niagara Mohawk 
requests and effective date of August 1, 
1994.

Comment date: June 20,1994, in 
accordance with Standard Paragraph E 
at the end of this notice.
12. Northern States Power Company 
(Wisconsin)
[Docket No. ER94-1315-000]

Take notice that on May 31,1994, 
Northern States Power Company* 
Wisconsin (NSP—W) filed Amendment 
No. 1 to its Power and Energy Supply 
Agreement with the Village of Bloomer. 
According to the filing utility the 
Amendment extends the term of the 
agreement in exchange for a discount on 
the power and energy supply rate.

Comment date: June 20,1994, in 
accordance with Standard Paragraph E 
at the end of this notice.
Standard Paragraphs

E. Any person desiring to be heard or 
to protest said filing should file a 
motion to intervene or protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, DC 20426, in accordance 
with Rules 211 and 214 of the 
Commission’s Rules of Practice and 
Procedure (18 CFR 385.211 and 18 CFR 
385.214). All such motions or protests 
should be filed on or before the 
comment date. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection.
Lois D. Cashell,
Secretary.
[FR Doc. 94-14232 Filed 6-10-94; 8:45 am] 
BILLING CODE 6717-01-P
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[Docket No. RP94-2654)00]

Aigonquin LNG, Inc.; Petition for 
Waiver

June 7,1994. »
Take -noti ce that -on May 31,1994, 

Algonquin LNG, Inc. (ALNG) filed a 
request for-waiver of $284.fffb)(3"M5) of 
the Commission’s Regulations, requiring 
an electronic bulletin board (EBB) , 
including Abe Order No. 563 
standardization requirements. ALNG 
states that it will not be able to provide 
standardized downloadable data sets by 
June 1,1994, as required by -Order No. 
563. ALNG also States that it bas 
concluded that the cost of operating an 
EBB outweighs the benefits lo  ALNG’s 
customers. ALNG proposes to provide 
information concerning the availability 
of service by means of telephone and 
facsimile.

Any person desiring to be heard or to 
protest said filing .should file a motion 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol -Street NE., Washington,
DC 20426, in accordance with 18 CFR 
385.214 and 385.21 L #f the 
Commission’s Rules and Regulations.
All such motions or protests should be 
filed on or before June 14, 1-994. Protests 
will be considered by -the Gommisshm 
in determining the appropriate action io 
be taken, but will not serve to make 
protestants parties to the proceeding.
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the , 
Commission and are available for public 
inspection in the publie reference room. 
Lois D. Cashell,
Secretary.
[FR Doc. 94-14233 Filed Æ-10-94;8:45:am] 
BILLING CODE 6717-01-M

[Docket No. RP94-273-000]

Columbia Gas Transmission 
Corporation; Compliance Filing
June 7,1994.

Take notice that .Columbia Gas 
Transmission Corporation (Columbia) 
on June 1,1994, tendered far filing a 
filing in compliance with the 
Commission’s May .31,1994 Order 
(Order) in  fins docket .containing 
support for the reconciliation of 
transportation -and exchange 
imbalances,

Columbia states that the Order stated 
that [i]f Columbia intends to propose 
recovery of T&E imbalances -during the 
nine-month close-out period [October

31,1993 t© July 31,1994], Columbia 
should provide complete support for 
such .a proposal. ’ ’ -(Order, minJeo at p.
7). The nine-month close-out period is 
specified in section 39 (section 39) of 
the General Terms and -Conditions of 
Columbia’s FERC-Gas Tariff, .Second 
Revised Vohmae .No. 1. On May 2,1994, 
Columbia filed a request -for rehearing of 
the'Order in which, among-other things, 
Columbia indicated that it would make 
the instant filing in connection with the 
Commission’s statement regarding 
transportation and exchange 
imbalances.

In thd6 compliance filing, Columbia is 
also seeking a waiverofthe nine-month 
close-out period in section 39 that ends 
July 31,1994. ,Specifically, Columbia is 
requesting that the Commission extend 
the close-out period for an additional 
eight months to March 31,1-995.

Columbia states that «copies of the 
filing were served upon each of 
Columbia’s former sales customers and 
interested State Commissions, and to 
each of file parties -set forth on the 
Official Service List in these 
proceedings.

Any person desiring to intervene or 
protest said filing should file a motion 
to intervene or protest with the Federal 
Eneigy Regulatory Commission, 325 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with Rules 211 
and 214 of the Commission’s  Rules of 
Practice and Procedures f  18 CFR 
385.211 QT3B5J214). Ail such 
interventions or protests should be filed 
on or before June 14,1994. Protests will 

.be considered by «the Commission in 
determining -the appropriate ¿action to he 
taken, but will not serve to make 
protestants parties to the proceedings. 
Any person wishing to become a party 
must file a motion to intervene in  
accordance with the Commission’s 
rules. Copies of Co lum'bia’,s filing are on 
file with the Commission and are 
available for public inspection.
Lois D. CasheJi,
Secretary.
[FR Doc. 94-14234 Filed 6-10-94; 8:45 am] 
BILLING CO(K 6 7 1 7 - 0 1 -M

[Docket No. CP94-582-0Q0]

National Fuel Gas Supply Gorp.; 
Request Under Blanket Authorization

June 7,1*994.
Take notice that «on June 2,1994, 

National Fuel Gas Supply Corporation 
(NationalJ, it© Lafayette Square,-Buffalo, 
New York, 14203, filed in Docket No.

CP94—582—000 a request pursuant io 
§§157.205 and 157.212 of the 
Commission’s  Regulations -under the 
National Gas Act (18 CFR 15 7.205 and 
157.212) for authorization to construct 
and operate a delivery point and 
appurtenant facilities to provide service 
to an existing firm transportation 
customer, National Fuel -Gas 
Distribution Corporation (Distiibution) 
under authorization issued in Docket 
No. CPS3-4-000 pursuant io section 7 
of the Natural Gas Act, all as more fully 
set forth in the request which is on file 
with the Commission and open to 
public inspection.

Specifically, National proposes to 
construct «and operate a deli very poiaat 
located in the Town o f Clarence, Erie 
County, New York. The facilities will 
include valves, regulators, heaters, 
filters, meters, piping and appurtenant 
facilities. National indicates that all 
facilities will be placed in a previously 
disturbed area.

National indicates that the total 
volume tube delivered to the customer 
is estimated to be 250,000 Mcf annually. 
National states that tire total volumes to 
be delivered to the customer would not 
exceed the total volume authorized 
prior to-this request. National states that 
this FERC Gas Tariff does net prohibit 
the addition of-delivery points. National 
further states that it has sufficient 
capacity to accomplish the deliveries 
prop osed herein Without detriment-or 
disadvantage to its other customers and 
that this will have a minimal impact-on 
its peak day and annual deliveries.

Any person or the Commission”« Staff 
may, within 45 -days after Issuance o f 
the instant notice by the Commission, 
file pursuant .to Rule 214 of the 
Commission’s Rules of Practice and 
Procedure (18 CFR 385.214) a motion to 
intervene or notice of intervention and 
pursuant to § 157.205 of the Regulations 
under the Natural Gas Act ;(18 CFR 
157.205) a protest to the request. Tf no 
protest is filed within the time allowed 
therefor, the proposed activity is 
deemed to be authorized effective on the 
day after the time allowed for filing a 
protest. If a protest is filed and not 
withdrawn within 30 «days after the time 
allowed for filling a protest, the instant 
request shall be treated as an 
application for authorization pursuant 
to section 7 .of .the Natural Gas Act.
Lois D. Cashell,
Secretary.
[FR Doc. 94-14235 Filed S-10-94 ; 8:45. am'] 
BILLING .CODE >6717-01-»*
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[D o cke t No. TM 94-10 -5 9 -0 0 0 ]

Northern Natural Gas Co.; Proposed 
Changes in FERC das Tariff

June 7,1994.
Take notice that on June 3,1994, 

Northern Natural Gas Company 
(Northern), tendered for filing changes 
in its FERC Gas Tariff, Fifth Revised 
Volume No. 1.

Northern filed Eleventh Revised Sheet 
No. 53 to establish the May 1994 Index 
Price for determining the dollar/volume 
equivalent for any transportation 
imbalances that may exist on contracts 
between Northern and its Shippers.

Northern states that copies of the 
filing were served upon the company’s 
customers and interested state 
commissions.

Any person desiring to be heard or to 
protest said filing should file a motion 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with §385.214 
and 385.211 of the Commission’s Rules 
and Regulations. All such motions or 
protests should be filed on or before 
June 14,1994. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make the 
protestants parties to the proceedings. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public' 
inspection.
Lois D. Cashell,
Secretary.
[FR Doc. 94-14236 Filed 6-10-94; 8:45 am] 
BILLING CO D E 6 7 1 7 -0 1 -M

[D o cke t No. R P 94-281-000]

Pacific Interstate Transmission Co.; 
intent to Recover Costs of Gas 
Purchase Agreement Restructuring

June 7,1994.
* Take notice that on June 2,1994, 
Pacific Interstate Transmission Co., 
(PITCO) tendered for filing its notice of 
intention to recover from its sole 
customer Southern California Gas 
Company (SoCalGas) on or immediately 
following August 15,1994, pursuant to 
PITCO’s cost-of-service tariff, $192 
million in payments made to Northwest 
Alaska Pipeline Company’s (Northwest 
Alaskan) supplier, Pan-Alberta Gas Ltd. 
(Pan-Alberta) as consideration for 
revisions to the terms of gas purchase 
agreements among PITCO and 
Northwest Alaskan, Northwest Alaskan 
and Pan-Alberta.

PITCO states that the revised gas 
purchase agreement’s pricing 
mechanism is designed to assure that 
PITCO’s sales to SoCalGas will be at a 
market sensitive rate. PITCO further 
states that the term of the agreement 
will be reduced by ten years, from a 
termination date of October 31, 2012 to 
October 31, 2003.

PITCO states that recovery by PITCO 
of its payment to Pan-Alberta shall be 
achieved by a single payment from 
SoCalGas. SoCalGas, with the prior 
approval of the California Public 
Utilities Commission (CPUC) will raise 
the necessary funds and pursuant to 
CPCU aùthorization will recover a 
portion of its payment to PITCO from its 
customers over a five-year period.

PITCO states that Northwest Alaskan 
shall make the necessary tariff filings to 
reflect the new pricing provisions and 
terms of the sale agreements.

Any person desiring to be heard or to 
protest said filing should file a motion 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NW., Washington, 
DC 20426, in accordance with 18 CFR 
385.214 and 385.211 of tho 
Commission’s Rules and Regulations. 
All such motions or protests should be 
filed on or before June 14,1994. Protests 
will be considered by the Commission 
in determining the appropriate action to 
be taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection in the public reference room. 
Lois D. Cashell 
Secretary.
[FR Doc. 94-14237 Filed 6-10-94; 8:45 am] 
B IL U N G  CO D E 6 7 1 7 -0 1 - M

[D o cke t No. R P 94-67-011]

Southern Natural Gas Co; GSR 
Revised Tariff Sheets

June 7,1994.
Take notice that on June 2,1994, 

Southern Natural Gas Company 
(Southern) filed in accordance with the 
Commission’s Order Accepting in Part 
and Rejecting in Part Compliance 
Filings, and Granting and Denying 
Rehearing in Part and Accepting Tariff 
Filing Subject to Conditions and Refund 
issued in Docket Nos. RP94-67-003, et 
al. RP94—133-001, et al., and RP94- 
165-001, et al., on May 27,1994 (May 
27 Order) to revise its GSR demand 
surcharge for May and June 1994. r\ 
Southern submitted for filing the 
following tariff sheets to its FERC Gas

Tariff, Seventh Revised Volume No. 1, 
with the indicated proposed effective 
dates:
Submitted Effective May 1,1994
First Substitute Seventh Revised Sheet No.

15
First Substitute Seventh Revised Sheet No.

17

Submitted Effective June 1,1994
First Substitute Eighth Revised Sheet No. 15 
First Substitute Eighth Revised Sheet No. 17

Southern states that copies of the 
filing were served upon Southern’s 
customers and interested state 
commissions.

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., r 
Washington, DC 20426, in accordance 
with Rule 214 of the Commission’s 
Rules of Practice and Procedure. All 
such protests should be filed on or 
before June 14,1994. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Copies of Southern’s filing are on file 
with the Commission and are available 
for public inspection.
Lois D. Cashell,
Secretary,
[FR Doc. 94-14238 Filed 6-10-94; 8:45 am] 
BILLING C O D E 6 7 1 7 -0 1 -M

[D ocke t No. R P94-165-D 04 and R P 94-264- 
001]

Southern Natural Gas Co.; GSR 
Revised Tariff Sheets

June 7,1994.

Take notice that on June 1,1994, 
Southern Natural Gas Comphny 
(Southern) filed in accordance with the 
Commission’s Order Accepting in Part 
and Rejecting in Part Compliance 
Filings, and Granting and Denying 
Rehearing in Part and Accepting Tariff 
Filing Subject to Conditions and Refund 
issued in Docket Nos. RP94-67-003, et 
al., RP94—133-001, et al., and RP94- 
165-001, et al., on May 27,1994 (May 
27, Order). Southern submitted for filing 
the following tariff sheets to its FERC 
Gas Tariff, Seventh Revised Volume No. 
1, with the indicated proposed effective 
dates:
Submitted Effective April 1,1994 
Second Substitute Fifth Revised Sheet No. 15 
Second Substitute Fifth Revised Sheet No. 17 
Second Substitute Fifth Revised Sheet No. 18

Withdrawn Effective July 1,1994
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Ninth Revised Sheet No. 15
Ninth Revised Sheet No. 17
Seventh Revised Sheet No. 18
First Alternate Ninth Revised Sheet No. 15
First Alternate Ninth Revised Sheet No. 17
First Alternate Seventh Revised Sheet No. 18

Submitted Effective July 1,1994 
First Substitute Ninth Revised Sheet No. 15 
First Substitute Ninth Revised Sheet No. 17 
First Substitute Seventh Revised Sheet No.

18
Southern states that copies of the 

filing were served upon Southern’s 
customers and interested state 
commissions.

Any person desiring to be heard or to 
protest said filing should file a protest 
with the Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
NE., Washington, DC 20426, in 
accordance with Rules 214 of the 
Commission’s Rules of Practice and 
Procedure. All such motions or protests 
should be filed on or before June 14, 
1994. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make the protestants parties 
to the proceeding. Copies of Southern’s 
filing are on" file with the Commission 
and are available for public inspection. 
Lois D. Cashell,
Secretary.
[FR Doc. 94-14239 Filed 6-10-94; 8:45 am] 
BILLING CODE 6 7 1 7 -0 1 - M

[D ocket No. R P 94-276-000]

Tennessee Gas Pipeline Co.; Proposed 
Settlement and Proposed Changes in 
FERC Gas Tariff

June 7,1994.
Take notice that on May 26,1994, 

Tennessee Gas Pipeline Company 
(Tennessee) filed a Stipulation and 
Agreement (Stipulation) proposing 
amendments to its FERC Gas Tariff,
Fifth Revised Volume No. 1, pursuant to 
Rule 602 (18 CFR 385.602). Tennessee 
has included an appendix with pro 
forma tariff sheets containing the 
modifications necessitated by the 
Stipulation.

The Stipulation effects service 
changes in three areas: (1) Supply , . 
aggregation through pooling; (2) 
automatic balancing through storage in 
conjunction with a balancing agreement; 
and (3) determination and resolution of 
imbalances. Tennessee states that these 
service changes are the result of 
discussions between Tennessee and 
various groups of customers on its 
system. Tennessee states that the 
Stipulation serves to complement the 
service structure recently implemented 
pursuant to Order No. 636 so as to

provide customers with enhanced 
services while protecting operational 
integrity. Tennessee states that the filing 
has been served on all parties listed in 
the Docket No. RS92—23 service list.

All parties to the proceedings in 
Docket No. RS92—23, et al. are 
automatically parties to this proceeding. 
Any other person desiring to be heard 
or to make any protest with reference to 
said filing should file a petition to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with Sections 
211 and 214 of the Commission’s Rules 
of Practice and Procedure, 18 CFR 
385.211 and 385.214. All such petitions 
or protests should be filed on or before 
June 15,1994. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to this proceeding. 
Any persons wishing to become a party 
must file a petition to intervene. Copies 
of this filing are on file and available for 
public inspection in the public 
reference room. Pursuant to Rule 602, 
initial comments on the proposed 
Stipulation must be filed on or before 
June 15,1994, and reply comments on 
June 27,1994.
Lois D. Cashell,
Secretary.
[FR Doc. 94-14240 Filed 6-10-94; 8:45 am] 
BILLING C O D E 6 7 1 7 -0 1 - M

[D ocke t No. T M 9 4 -^-4 9 -0 0 1 ]

Williston Basin Interstate Pipeline Co.; 
Annual Take-or-Pay Reconciliation 
Filing

June 7,1994.
Take notice that on June 3,1994, 

Williston Basin Interstate Pipeline 
Company (Williston Basin), tendered for 
filing a revision to its Annual Take-or- 
Pay Reconciliation Filing, which was 
filed May 31,1994, pursuant to the 
General Terms and Conditions of its 
FERC Gas Tariff.

Williston Basin has requested that the 
Commission accept Substitute First 
Revised Sheet No. 308 of this filing to 
become effective July 1,1994.

Williston Basin states that the 
substitute tariff sheet is being filed to 
correct the recalculated fixed monthly 
surcharges in Docket No. RP90—137-000 
to be effective during the period July 1, 
1994 through June 30,1995 pursuant to 
the procedures contained in Section 36 
of the General Terms and Conditions of 
Williston Basin’s FERC Gas Tariff, 
Second Revised Volume No. 1.

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE.* 
Washington DC 20426, in accordance 
with Rule 214 of the Commission’s 
Rules of Practice and Procedure (18 CFR 
385.214). All such protests should be 
filed on or before June 14,1994. Protests 
will be considered by the Commission 
in determining the appropriate action to 
be taken, but will not serve to make 
protestants parties to the proceeding. 
Copies of the filing are on file with the 
Commission and are available for public 
inspection.
Lois D. Cashell,
Secretary.
{FR Doc. 94-14241 Filed 6-10-'94; 8:45 am] 
BILLING CO D E 6 7 1 7 -0 1 - M

ENVIRONMENTAL PROTECTION 
AGENCY
[F R L-4 9 9 7-5 ]

Ohio: Final Determination of Adequacy 
of State Municipal Solid Waste Permit 
Program

AGENCY: Environmental Protection 
Agency.
ACTION: Notice o f final determination of 
full program adequacy for O hio’s 
application.

SUMMARY: Section 4005(c)(1)(B) of the 
Resource Conservation and Recovery 
Act (RCRA), as amended by the 
Hazardous and Solid Waste 
Amendments (HSWA) of 1984, requires 
States to develop and implement permit 
programs to ensure that municipal solid 
waste landfills (MSWLFs) which may 
receive hazardous household waste will 
comply with the revised Federal Criteria 
(40 CFR part 258). RCRA section 
4005(c)(1)(C) requires the United States 
Environmental Protection Agency 
(USEPA) to determine whether States 
have adequate permit programs for 
MSWLFs, but does not mandate 
issuance of a rule for such 
determinations. The USEPA has drafted 
and is in the process of proposing a 
State/Tribal Implementation Rule (STIR) 
that will provide procedures by which 
the USEPA will approve, or partially 
approve, State/Tribal MSWLF permit 
programs. The Agency intends to 
approve adequate State/Tribal MSWLF 
permit programs as applications are 
submitted. Thus, these approvals are not 
dependent on final promulgation of the 
STIR. Prior to promulgation of the STIR, 
adequacy determinations will be made 
based on the statutory authorities and 
requirements. In addition, States/Tribes
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may use the draft STIR as an aid in 
interpreting these requirements. The 
Agency believes that early approvals 
have an important benefit. Approved 
State/Tribal MSWLF permit programs 
provide interaction between the State/ 
Tribe and the owner/operator regarding 
site-specific permit conditions. Only 
those owners/operators located in 
States/Tribes with approved MSWLF 
permit programs can use the site- 
specific flexibility provided by the 
revised Federal Criteria to the extent the 
State/Tribe MSWLF permit program 
allows such flexibility. The USEPA 
notes that regardless of the approval 
status of a State/Tribe and the permit 
status of any facility, the revised Federal 
Criteria apply to all permitted and 
unpermitted MSWLF facilities.

Ohio applied for a determination of 
adequady under section 4005 of RCRA. 
At the same time, Ohio proposed rule 
revisions that would facilitate full 
approval of its solid waste program. The 
proposed rule revisions added 
definitions and requirements that were 
no less stringent than portions of the 
revised Federal Criteria. The USEPA 
reviewed Ohio’s application and 
tentatively determined that Ohio’s 
existing MSWLF permit program, along 
with the incorporation of certain 
portions of the revised Federal Criteria, 
would be adequate to assure compliance 
with the revised Federal Criteria. Ohio 
successfully incorporated the needed 
portions of the revised Federal Criteria 
into its MSWLF permit program and the 
revised regulations are now fully 
effective. Review of the finalized Ohio 
Environmental Protection Agency 
(OEPA) regulations occurred prior to the 
USEPA’s final determination of program 
adequacy. After consideration of all 
comments received during the public 
comment period, the USEPA is today 
issuing à final determination that the 
State’s program is adequate.
EFFECTIVE DATE: The determination of 
adequacy for Ohio shall be effective on 
June 13,1994.
FOR FURTHER INFORMATION CONTACT: 
USEPA Region 5, 77 West Jackson 
Boulevard, Chicago, Illinois 60604,
Attn: Mr. Andrew Tschampa, mailcode 
HRP-8J, telephone (312) 886-0976. 
SUPPLEMENTARY INFORMATION:

A. Background
On October 9,1991, the USEPA 

promulgated revised Federal MSWLF 
Criteria {40 CFR part 258). Subtitle D of 
RCRA, as amended by the Hazardous 
and Solid Waste Amendments of 1984 
(HSWA), requires States to develop 
permitting programs to ensure that 
MSWLFs comply with the revised

Federal Criteria. Subtitle D also requires 
in section 4005 that the USEPA 
determine the adequacy of State 
MSWLF permit programs to ensure that 
facilities comply with the revised 
Federal Criteria. To fulfill these 
requirements, the Agency has drafted 
and is in the process of proposing the 
State/Tribal Implementation Rule 
(STIR). The rule will specify the 
requirements which State/Tribal 
programs must satisfy to be determined 
adequate.

The USEPA intends to approve State/ 
Tribal MSWLF permit programs prior to 
the promulgation of the STIR. The 
USEPA interprets the requirements for 
States or Tribes to develop “adequate” 
programs for permits or other forms of 
prior approval to impose several 
minimum requirements. First, each 
State/Tribe must have enforceable 
standards for new and existing MSWLFs 
that are technically comparable to the 
revised Federal Criteria. Next, the State/ 
Tribe must have the authority to issue 
a permit or other notice of prior 
approval to all new and existing 
MSWLFs in its jurisdiction. The State/ 
Tribe also must provide for public 
participation in permit issuance and 
enforcement as required in section 
7004(b) of RCRA. Finally, the USEPA 
believes that the State/Tribe must show 
that it has sufficient compliance 
monitoring and enforcement authority 
to take specific action against any owner 
o t  operator who fails to comply with an 
approved MSWLF permit program.

The USEPA Regional offices will 
determine whether a State/Tribe has 
submitted an adequate program based 
on the interpretation outlined above.
The USEPA plans to provide more 
specific criteria for this evaluation when 
it proposes the STIR. The USEPA 
expects States/Tribes to meet all of these 
requirements for all elements of a 
MSWLF permit program before it gives 
full approval to a MSWLF permit 
program.

As provided in the revised Federal 
Criteria, the USEPA’s national subtitle D 
standards took effect on October 9,
1993. On October 1,1993, the USEPA 
published a final ruling which modified 
the effective date of the landfill criteria 
for certain classifications of landfills (58 
FR 51536), For certain small landfills 
that accept less than 100 tons of waste 
per day , the Federal landfill criteria 
were not effective until April 9 ,1994, 
instead of October 9,1993. The exact 
classifications of landfills and details on 
the effective date extensions are 
contained in the final rule. See 58 FR 
51536 (October 1,1993).

B. State of Ohio
On October 9,1993, Ohio submitted 

an application to obtain a MSWLF 
program adequacy determination. On 
January 14,1994, the USEPA published 
a tentative determination of adequacy 
for all portions of the Ohio program. 
Further background information on the 
tentative determination of adequacy 
appears in 59 FR 2406 (January 14,
1994).

The current Ohio regulations, 
contained in the Ohio Administrative 
Code (OAC-3745-27), are considered 
equivalent to the revised Federal 
Criteria. In its application, Ohio 
demonstrated that the State’s revised 
permit program would adequately meet 
all elements of the revised Federal 
Criteria. The USEPA reviewed the 
finalized OEPA regulations prior to 
making today’s final determination of 
program adequacy. The revised Ohio 
regulations were officially adopted on 
May 2,1994, by the Director of the Ohio 
Environmental Protection Agency 
(OEPA), and the effective date of the 
requirements which fully incorporate 
the revised Federal Criteria was June 1, 
1994. The USEPA recognizes the 
complexity of the rulemaking process in 
Ohio, and feels that an effective date of 
June 1,1994, fort revised State rules 
incorporating the Federal Criteria is 
adequate. The revised OEPA regulations 
apply to all existing units designated by 
the landfill owner or operator, as well 
as all new units.

Along with the tentative 
determination, the USEPA announced 
the availability of the application for 
public comment and the date of a public 
hearing on the application. A public 
hearing was held at the offices of the 
Ohio Environmental Protection Agency 
in Columbus, Ohio, on March 1,1994.
C. Comments

The USEPA received public comment 
concerning the tentative determination 
of full program adequacy for Ohio’s 
MSWLF permit program. One 
commenter suggested that the USEPA 
approve the State’s existing 
groundwater sampling and analysis 
procedures with regard to the field 
filtration requirement currently set forth 
in 40 CFR 258.53. The revised Federal 
Criteria require unfiltered groundwater 
samples to be used in laboratory 
analysis. Currently, Ohio regulations 
require sampling and analysis 
procedures which ensure monitoring 
results that provide an “accurate 
representation” of groundwater quality. 
Because this is currently interpreted to 
require unfiltered samples, the USEPA 
is approving this provision of the State s
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program. However, the USEPA intends 
to revisit this issue during a proposed 
rulemaking. If the proposed rulemaking 
upholds the ban on field filtering, the 
State has agreed to continue to 
incorporate the provisions of 40 CFR 
258.53(b) into its policy regarding 
groundwater sampling and analysis 
procedures.

One commenter expressed concern 
about the adequacy of OEPA’s MSWLF 
permit program because it lacked 
provisions against what the commenter 
referred to as “strategic lawsuits against 
public participation.” The commenter 
described such lawsuits as preventing 
an individual or group from 
communicating their views to the 
government on public issues. The 
revised Federal Criteria require a State/ 
Tribe to provide for public participation 
in permit issuance and enforcement as 
required in section 7004(b) of RCRA.
The Ohio MSWLF permit program 
provides three opportunities for public 
involvement during the permitting 
process. This process is delineated in 
the Ohio Revised Code(ORC), section 
3734.05(a)(2)(d)—(f). The Ohio MSWLF 
program further provides a verified 
complaint procedure, delineated in ORC 
section 3745.08, for members of the 
public who are or will be aggrieved or 
adversely affected by a violation of the 
Ohio solid waste regulations. In 
addition, members of the public may 
commence civil action against any 
person, the State, or a political 
subdivision alleged to be in violation of 
the Ohio regulations by utilizing 
citizens* suit provisions delineated in 
ORC section 3734.10i(A). It is the 
opinion of the USEPA that the 
provisions detailed above and further 
explained in Ohio’s application fulfill 
the requirements of section 7004(b) of 
RCRA. - W .

The same commenter also expressed 
concern regarding the adequacy of 
various other aspects of the Ohio 
MSWLF program, such as staff and 
financial resources for effective 
implementation, organizational 
structure of the OEPA to support the 
program, and administrative costs 
associated with the MSWLF permitting 
process. In its application for program 
approval, Ohio described an 
organizational structure with staffing 
and financial resources that the State 
feels will be appropriate to effectively 
support the permitting and enforcement 
activities associated with its MSWLF 
permitting program. The USEPA feels 
that Ohio demonstrated that it will be 
able to provide adequate resources to 
effectively administer and support its 
MSWLF permit program. Regarding the 
administrative costs associated with the

MSWLF permitting process, this issue 
lies outside the scope of the revised 
Federal Criteria.

Another commenter expressed 
concern regarding the proper 
implementation of the location 
restrictions for wetland areas contained 
in the revised Federal Criteria (40 CFR 
258.12) by the Ohio MSWLF permit 
program. The commenter acknowledged 
that the Ohio regulations incorporating 
the Federal Criteria for wetlands 
location restrictions were adequate, 
however, concern was expressed 
regarding implementation of this 
provision in actual practice. The 
commenter specifically referenced a site 
located in Richland County, Ohio, 
where a permit is under consideration 
by the OEPA for a proposed landfill 
which is adjacent to the Fowler Woods 
State Nature Preserve. A portion of the 
proposed site would displace existing 
wetlands and be located immediately 
adjacent to sensitive wetland areas of 
the nature preserve area. He referred to 
the application of the wetland 
restrictions, particularly in this 
situation, as being arbitrary and subject 
to political influence. Another 
commenter noted that the application of 
the wetland restrictions in this case is 
inconsistent with the intent of the 
revised Federal Criteria.

The USEPA agrees with the 
commenter’s opinion that the Ohio 
regulations, as written, incorporate the 
wetland restrictions adequately to 
ensure compliance with the wetlands 
restrictions contained in the revised 
Federal Criteria (40 CFR 258.12). In 
addition, the USEPA shares the concern 
of the commenter that all portions of the 
revised Federal Criteria are 
implemented appropriately and 
uniformly in actual practice. Since Ohio 
has properly adopted into regulation the 
location restrictions for wetland areas 
contained in the revisèd Federal 
Criteria, the USEPA has no reason to not 
approve this portion of the Ohio 
MSWLF permit program. However,
Ohio has been formally advised of the 
concerns of the commenteras well as 
USEPA regarding the proper - 
implementation of the location 
restrictions for wetlands.

Finally, one commenter expressed 
concern with the practice of allowing 
the applicant for a MSWLF permit to 
demonstrate compliance with the 
regulations using its oivn contractors or 
consultants. The commenter noted the 
absence of independent or State 
controlled field analysis of reports and 
data to confirm the accuracy of the 
information. The commenter also 
suggested that the State-should choose 
a consultant or contractor to perform the

required demonstrations of compliance 
with the regulations for individual 
MSWLF permit applications.

The USEPA shares the concern of the 
commenter that all information and data 
submitted to the State which serve to 
support MSWLF permitting decisions be 
performed properly and accurately. The 
USEPA is aware of the State’s practice 
of extensively reviewing all submitted 
information and data to ensure 
compliance with all applicable 
regulations. It is the opinion of the 
USEPA that the procedures outlined in 
the Ohio application for adequacy 
determination will support the effective 
implementation of the revised Federal 
Criteria. The issue of requiring 
independent or State chosen contractors 
and consultants to provide data and 
information to support permitting 
decisions lies beyond the scope of the 
revised Federal Criteria.

D. Decision

After reviewing the public comment,
I conclude that Ohio’s application for 
adequacy determination meets all of the 
statutory and regulatory requirements 
established by RCRA. Accordingly, Ohio 
is granted a determination of adequacy 
for all portions of its MSWLF permit 
program.

Section 4005(a) of RCRA provides that 
citizens may use the citizen suit 
provisions of section 7002 of RCRA to 
enforce the revised Federal Criteria 
independent of any State/Tribal 
enforcement program. As the USEPA 
explained in the preamble to the final 
revised Federal Criteria, the USEPA 
expects that any owner or operator 
complying with the provisions in a 
State/Tribal program approved by the 
USEPA should be considered to be in 
compliance with die Federal Criteria.
See 56 FR 50978, 50995 (October 9,
1991).

Today’s action takes effect on the date 
of publication. The USEPA believes it 
has good cause under section 553(d) of 
the Administrative Procedures Act, 5 
U.S.C. 553(d), to put this action into 
effect less than 30 days after publication 
in the Federal Register. All of the 
requirements and obligations in the 
State’s program are already in effect as 
a matter of State law. The USEPA’s 
action today does not impose any new 
requirements with which the regulated 
community must begin to comply. Nor 
do these requirements become 
enforceable by the USEPA as Federal 
law. Consequently, the USEPA finds 
that it does not need to give notice prior 
to making its approval effective.
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Compliance With Executive Order 
12866

The Office of Management and Budget 
has exempted this notice from the 
requirements of section 6 of Executive 
Order 12866.
Certification Under the Regulatory 
Flexibility Act

Pursuant to the provisions of 5 U.S.C. 
605(b), I hereby certify that this 
tentative approval will not have a 
significant impact on a substantial 
number of small entities. It does not 
impose any new burdens on small 
entities. This proposed notice, therefore, 
does not require a regulatory flexibility 
analysis.

Authority: This notice is issued under the 
authority of sections 2002, 4005, and 4010(c) 
of the Solid Waste Disposal Act, as amended; 
42 U.S.C. 6912,6945, 6949a(c).

Dated: June 3,1994.
David A. Ullrich,
Acting Regional Administrator.
[FR Doc. 94-14283 Filed 6-10-94; 8:45 am] 
BILLING CO D E 6 5 8 0 - 5 0 - F

FEDERAL COMMUNICATIONS 
COMMISSION

Public Information Collection 
Requirements Submitted to Office of 
Management and Budget for Review

June 6, 1994.
The Federal Communications 

Commission has submitted the 
following information collection 
requirements to OMB for review and 
clearance under the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3507).

Copies of these submissions may be 
purchased from the Commission’s copy 
contractor, International Transcription 
Service, Inc., 2100 M Street, NW., suite 
140, Washington, DC 20037, (202) 857- 
3800. For further information on these 
submissions contact Judy Boley, Federal 
Communications Commission, (202) 
632—0276. Persons wishing to comment 
on these information collections should 
contact Timothy Fain. Office of 
Management and Budget, room 3221 
NEOB, Washington, DC 20503, (202) 
395-3561.

Note: The Commission has requested 
expedited review of these items by June 29, 
1994, under the provisions of 5 CFR 1320.18.

OMB Number: 3060-0563.
Title: Section 76.915, Change in status 

of cable operator.
A ction: Extension of currently 

approved collection.
Respondents: State or local 

governments, and businesses or other 
for-profit (including small businesses).

Frequency o f R esponse: On occasion 
reporting requirement.

Estim ated Annual Burden: 465 
responses; 2.39 hours average burden 
per response; 1,111 hours total annual 
burden.

N eeds and Uses: Section 76.915 is 
used to determine whether or not a 
cable television system is subject to 
effective competition and therefore, not 
subject to rate regulation under the 1992 
Cable Act. If the collection of 
information was not conducted under 
§§ 76.915(b) and (d), the potential for 
franchise authority error in determining 
the presence of effective competition 
would be unchecked and could lead to 
deregulation of cable rates for systems 
not subject to effective competition in 
contravention of the 1992 Cable Act. 
Franchising authority decisions on 
petitions for change in status must be 
made within 30 days after the pleading 
cycle set for in § 76.915(a) closes. 
Franchising authorities must notify the 
Commission within ten (10) days of any 
decision changing status. Unless the 
Commission receives an opposition to 
such changes in status, the decision will 
become final 30 days after adoption by 
the franchising authority.

OMB Number: 3060-0564.
Title: Section 76.924, Cost accounting 

and cost allocation requirements.
A ction: Revision of a currently 

approved collection.
Respondents: Businesses or other for- 

profit (including small businesses).
Frequency o f R esponse: 

Recordkeeping requirement.
Estim ated Annual Burden: 30,070 

recordkeepers; 80 hours average burden 
per recordkeeper; 2,405,600 hours total 
annual burden.

N eeds and Uses: The requirements of 
this section are applicable to cable 
operators for which the basic service tier 
is regulated by local franchising 
authorities or the Commission, or, with 
respect to a cable programming services 
tier, for which a complaint has been 
filed with the Commission. The 
requirements of this section are 
applicable for purposes of rate 
adjustments on account of external costs 
and for cost-of-service showings. Cable 
operators shall maintain their accounts 
in accordance with generally accepted 
accounting principles, except as 
otherwise directed by the Commission'. 
Cable operators shall maintain accounts 
in a manner that will enable 
identification of appropriate costs and 
application of the Commission’s cost 
assignment and allocation procedures, 
to cost categories necessary for rate 
adjustments due to changes in external 
costs and for cost-of-service showings.

Such categories shall be sufficiently 
detailed and supported to permit 
verification and audit against the 
company’s accounting records. The 
Commission determined that it will 
include a Second Further Notice of 
Proposed Rulemaking issues pertaining 
to what cost accounting and cost 
allocation requirements it should adopt 
on a permanent basis.

OMB Number: 3060-0565.
Title: Section 76.944, Commission 

review of franchising authority 
decisions on rates for the basic service 
tier and associated equipment.

A ction: Extension of a currently 
approved collection.

R espondents: State or local 
governments, business or other for- 
profit (including small businesses).

Frequency o f R esponse: On occasion 
reporting requirement.

Estim ated Annual Burden: 2,000 
responses; 40 hours average burden per 
response; 80,000 hours total annual 
burden.

N eeds and Uses: Section 76.944 
ensures that any participant at the 
franchising authority level in a 
ratemaking proceeding may file an 
appeal of the franchising authority’s 
decision with the Commission within 
30 days of release of the text of the 
franchising authority’s decision. 
Oppositions may be filed within 15 days 
after the appeal is filed, and must be 
served on the party(ies) appealing the 
rate decision. Replies may be filed 7 
days after the last day for oppositions 
and shall be served on the party(ies) to 
the proceeding. Commission review of 
appeals is necessary to ensure 
uniformity of interpretation of these 
federal guidelines. Otherwise, rulings by 
state or local courts in different parts of 
the country could produce varying and 
conflicting determinations about 
Section 623 and the Commission’s Rules 
which could frustrate the purpose of 
having federal guidelines.

OMB Number: 3060-0569. .
Title: Section 76.975, Commercial 

leased access dispute resolution.
A ction: Extension of a currently 

approved collection.
Respondents: Individuals or 

households, businesses or other for- 
profit (including small businesses).

Frequency o f R esponses: On occasion 
reporting requirement.

Estim ated Annual Burden: 500 
responses; 8 hours average burden per 
response; 4,000 hours total annual 
burden.

N eeds and Uses: Section 76.975 
provides that (1) any person aggrieved 
by the failure or refusal of a cable 
operator to make commercial channel
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capacity available or to charge rates for 
such capacity may file a petition for 
relief with the Commission; (2) this 
petition must state concisely the facts 
constituting a violation of the FOC’s 
leased access rules and the specific rule 
or regulation violated, and certify that 
the petition for relief was served on the 
cable operator; and (3) any petition for 
relief must be filed within 60 days of the 
alleged violation. A cable operator 
would then have 30 days from the date 
of filing the petition in which to 
respond. These requirements are 
designed to assure that the leased access 
option brings about the intended 
diversity of programming and 
competition in programming delivery. 
The information will be reviewed by 
FCC staff to resolved access disputes. 
These expedited leased access 
procedures may obviate the need for 
oral rulings or other emergency 
processing of leased access disputes.
Federal Communications Commission. 
William F. Caton,
Acting Secretary.
1FR Doc. 94-14216 Filed 6-10-94; 6:45 am] 
BILLING CO D E « 7 1 2 - 0  t -M

FEDERAL DEPOSIT INSURANCE 
CORPORATION

Mutual-to-Stock Conversions of State 
Nonmember Savings Banks

AGENCY; Federal Deposit Insurance 
Corporation (FDIC).
ACTION; Notice; request for comments.

SUMMARY: As previously indicated in 
Congressional testimony and in public 
statements, the FDIC has been at work 
on a fundamental review of the process 
by which mutual thrifts convert to stock 
form. This request for comments reflects 
that study. The intended effect of this 
notice is to obtain comments on the 
suggested approach to resolving 
fundamental concerns about the current 
mutUal-to-stock conversion process. 
DATES; Written comments must be 
received by the FDIC on or before 
August 12,1994.
ADDRESSES: Written comments shall be 
addressed to the Office of the Executive 
Secretary, Federal Deposit Insurance 
Corporation* 550 17th Street NW., 
Washington, DC 20429. Comments may 
be hand-delivered to room F -4 0 0 ,1776 
F Street, NW., Washington, DC, on 
business days between 8:30 a.m. and 5 
P-m. (FAX number: (202) 898-3838), 
Comments will be available for 
inspection in room 7118, 550 17th 
Street, NW., Washington, DC between 9 
a-m. and 4:30 p.m. on business days.

FOR FURTHER INFORMATION CONTACT: 
Robert H. Hartheimer, Acting Director, 
Division of Resolutions (202/898-8789), 
John G. Finneran, Jr., Acting Deputy 
General Counsel, Legal Division (202/ 
898-3766), Robert F. Miailovich, 
Associate Director, Division of 
Supervision (202/898-6918), Robert W. 
Walsh, Manager, Planning and Program 
Development Section, Division of 
Supervision (202/898-6911), Joseph A. 
DiNuzzo, Counsel, Legal Division (202/ 
898-7349), Federal Deposit Insurance 
Corporation, Washington, DC 20429.

SUPPLEMENTARY INFORMATION:

Historical Background

Mutual savings institutions were 
founded to fill gaps in the market—and 
for a social purpose. Commercial banks 
have not always welcomed retail 
customers as either depositors or 
borrowers. Mutual savings banks were 
in many respects charitable 
organizations designed to encourage and 
facilitate thrift on the part of urban 
wage-earners. Their trustees were self- 
perpetuating groups of leading citizens, 
some of whom may have contributed 
the capital to establish the bank in the 
first place, who took no fees and did no 
business with the bank. Savings and 
loan associations were essentially 
cooperatives. One became a “member” 
in order to save—in order eventually to 
borrow the money to build a home. 
There were limitations on the ability to 
withdraw one's funds. The right to be 
the next borrower, when enough funds 
had accumulated, was often decided by 
lot. Trustees were elected by the 
members—and in the early days 
members were required to attend 
meetings and take their turn as officers. 
The notion of “self-help” motivated 
both sorts of formations. At one-time, 
people spoke of the spread of these 
institutions as a “movement”

As a legacy of that tradition, today 
there are approximately 1,100 mutuals 
in the United Slates. (Ten years ago 
there were about 2,500, five years ago 
1,775.) From rime to time, one or 
another of them desires to convert to 
stock form. It may be that they need 
more capital—in some cases on an 
urgent basis. It may be that they see 
expansion opportunities and need a 
currency (stock) with which to acquire. 
For many small institutions, it makes 
sense to Join a larger organization, and 
they often need to convert to be able to 
do so. Based on our own research and 
analysis, as well as published cases, 
there is also little question that some 
institutions have converted primarily to 
enrich those who controlled them.

The existing form of transaction by 
which both federal and state mutuals 
convert was developed by the Federal 
Home Loan Bank Board (“FHLBB”) in 
1974. What happens, essentially, is that 
the mutual sells itself, for cash, to 
whoever buys its newly issued stock. 
Various categories of potential 
purchasers get priority. In general, 
depositors stand at the head of the line. 
To the extent depositors and others with 
priority rights do not subscribe for 
stock, an attempt is made to sell it 
locally. If stock is still left over, it is sold 
to investors with no particular 
connection to the converting institution.

The FHLBB was conscious, when it 
first wrote rules for conversions, that 
there might be value to the right to 
subscribe for stock in a conversion. For 
example, if a mutual with $100 million 
of net worth raised only $20 million of 
new capital in converting, whoever got 
to buy the stock would have a claim on 
$120 million of net worth. In such a 
situation, the stock would almost 
certainly be worth much more than the 
buyers had paid for it. For about a year, 
in the early ’70s, the FHLBB took the 
view that rights to buy stock in a 
converting institution should be 
distributed to its depositors, who could 
either exercise and become owners or 
sell the rights for their intrinsic value.

The FHLBB subsequently abandoned 
this approach, however, primarily out of 
concern that depositors would shift 
funds from association to association, 
hoping to capture the intrinsic value of 
the rights when theconversion 
occurred—and on a scale that could be 
destabilizing. At the same time, it 
adopted the current approach, which 
included an “appraisal” requirement, 
providing that a converting institution 
issue and sell its capital stock at a total 
price equal to the estimated pro form o 
value of such stock in the converted 
institution.

Because of moratoria imposed in 1973 
and 1974, the existing form of 
transaction was not tested in great 
numbers until the '80s. At that point, it 
worked quite well, because many 
converting institutions had little net 
worth o t  economic value, and the 
market was extremely wary even of 
those that did. Depositors and other 
investors who subscribed for stock got 
securities with a market value 
approximately equal to what they paid 
for them.
Problems With the Existing Process

In the last two-plus years, as non- 
viable institutions have been closed and 
the industry has returned to health, the 
existing form of transaction has 
delivered windfalls to those who
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subscribed. In the more than 100 
standard conversions in 1992 and 1993, 
the trading price at the end of the first 
day has exceeded the subscription price 
by, on average, 26%. In 40 instances, 
this price increase (the “pop”) has 
exceeded 30%; in 6 instances it 
exceeded 50%.

As it has become obvious to everyone 
familiar with the process that buying 
stock in a conversion is an easy way to 
make money, a class of "professional 
depositors” has emerged—wealthy 
individuals and investment 
partnerships with $50 to $500 accounts 
at literally hundreds of mutuals across 
the country. Investment banking firms 
active in the conversion arena advise us 
that there are perhaps 500 to 1,000 such 
professional depositors, and that they 
can take the accouik list of almost any 
mutual in the nation and recognize 
hundreds of names at sight. These 
professional depositors buy the 
maximum amount of stock allowed— 
and consequently the overwhelming 
majority of the stock issued in almost 
every conversion. Market participants 
have told us that in a typical 
conversion, less than 5% of depositors 
participate at all—and that the majority 
of them are professionals or insiders.

Giving depositors the opportunity to 
subscribe for stock has not resulted in 
broad distribution of stock among them. 
The vast majority of depositors in 
mutual savings institutions keep their 
savings there precisely because they are 
risk-averse. They are likely to read and 
ignore or discard the offering circular. 
The money they keep in a savings 
institution has been put aside for 
retirement, or for emergencies, or for the 
down payment on first house, and 
cannot be invested in an initial public 
offering. They do not participate. The 
existing cônversion process does not 
benefit them at all.

As it has become obvious to everyone 
who understands the process that the 
stock of converting institutions often 
trades up sharply on the first day of 
issue, those who control mutual 
institutions have become more and 
more interested in converting. Managers 
and even non-executive trustees have 
been awarded free stock and options (at 
the subscription price). Employee Stock 
Ownership Plans (“ESOPs”) have been 
created and given priority in buying 
stock. These and other devices have 
resulted in substantial transfers of value.

As it has become clear that most 
conversions would be oversubscribed, 
the “allocation” process has clearly 
been subject to abuse. For example, we 
have been told that in transactions 
where allocations were likely to be 
based on size of deposit because of

expected oversubscription, insiders and 
others in a position to know the relevant 
record date have been able to transfer 
large amounts of money into their 
accounts on that single day. Where the 
right to subscribe has been limited to 
long-term depositors, or depositors with 
local addresses, we are told that 
professionals are sometimes able to 
persuade other depositors to “front” for 
them (despite rules to the contrary).
Problem s With A ppraisals

As market valuation of thrifts has 
risen (and as conversions have come to 
be oversubscribed, with stocks generally 
trading up), the integrity of the appraisal 
process has been compromised. The 
FDIC’s experience with appraisals is 
that they typically follow a certain 
pattern. A “peer group” of stock savings 
institutions is identified. (How they 
were selected out of the much larger 
universe of potential “peers” typically 
is not well explained.) The peer group 
market/book ratio is calculated. It is 
then stated that the converting 
institution should be valued (on a pro 
forma basis) at a discount from that 
ratio. Two reasons for this are typically 
given. The first is that the converting 
mutual is actually inferior to the peer 
group—which raises the question, why 
were they chosen as peers in the first 
place. The second, discussed below, is 
the need for a “new issue discount.” 
(Price/eamings ratios are also 
calculated, but there is rarely a cogent 
analysis of the converting institution’s 
earnings potential once it appropriately 
deploys its new capital.)

At March 31,1994, the thrift industry 
average market/book ratio was 99% and 
the median was 95%. (At year-end 1993, 
those figures were five percentage 
points higher, a year before that 15 
percentage points lower.) The market 
tends to value recently converted 
institutions below the industry 
average—primarily, in our judgment, 
because the return on a newly converted 
institution’s book, or capital, will be low 
by industry standards until it is able to 
leverage the new capital it raises in the 
conversion. During 1992 and 1993 as a 
whole, the average market/book ratio of 
a newly converted institution, at the end 
of the first day of trading, was 72%. To 
meet the “appraisal” requirement that 
an institution’s stock trade at what it 
was sold for in a situation where a 72% 
market/book ratio was a reasonable 
expectation, a mutual Would have to 
more than triple its capital base. To be 
precise, a mutual with a $100 million 
net worth would need to raise $257 
million (ignoring expenses and the 
effects of establishing an ESOP or a 
management retention plan), since 72%

of $357 million (the resulting book 
value) equals $257. It is extremely hard 
for a company in a highly competitive 
industry prudently to employ that much 
new capital.

What appraisal firms did, in 1992 and 
1993, was to “appraise” converted 
institutions on average at 57% of book. 
They did this despite the fact that, on 
average, these institutions traded up the 
first day by 26%.

Appraisers’ principal rationalization 
for this discrepancy has been that, in the 
context of an initial public offering, a 
“new issue discount” is required. While 
it is certainly true that it is difficult to 
bring a company public without pricing 
the shares at a level that stimulates 
unfilled demand—resulting in a 
“pop”—we question the magnitude 
required in an environment where 
virtually all conversions are trading up. 
In some circumstances, the need for a 
“new issue discount” has been asserted 
in appraisal updates issued after the end 
of the subscription period, and in the 
face of 100—300% oversubscriptions. We 
would also observe that the literal 
language of the OTS regulations and 
guidelines on conversion appraisals 
does not allow for a market discount. 
The question to be answered is: how 
much stock has to be sold to eliminate 
any “pop”?

We suspect that the practices we 
describe developed over time as 
appraisers, and mutuals and their 
advisers, attempted to deal in good faith 
with the inherent contradictions of, on 
the one hand, a form of transaction 
perfectly suited to institutions on the 
brink of failure, or which the market 
feared, and, on the other, a thrift 
industry that has returned to health.

As a footnote to the conversions of the 
80’s, it is worth observing that many 
institutions which emerged with very 
high capital ratios were so anxious to 
earn a good return for their new, 
demanding stockholders, that they grew 
their balance sheets more quickly than 
they should have and took risks they 
did not fully understand. A total of 77 
New England savings banks converted 
in the years 1984 through 1989; these 
transactions increased their weighted 
average capital ratio to 15.2% from 
6.6%; 16 of them (or 21%) subsequently 
failed.1 In addition, the rush by 
converted institutions to increase assets 
quickly tended to reduce credit 
standards throughout the market, 
imperiling other institutions.

1 "Understanding the Experience of Converted 
New England Savings Banks,” Eccles and O ’K e e f e ,  
FDIC (1994).
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Changing the Process
What this history demonstrates is the 

need for fundamental change:
• The "appraisal” process puts the 

government in the awkward position of 
substituting its judgement for that of the 
market...

• . . .  and forces most converting 
institutions to raise far more capital 
than they can prudently deploy...

« . . .  but still fails to eliminate 
windfalls.

• This has put well-intended 
individuals involved in more than a few 
conversions in the ethically 
uncomfortable position of pretending 
the appraisal requirement is met when 
they know1 it isn’t.

• The required form of transaction 
transfers the existing valué of the 
mutual to a small group of individuals 
with the cash, sophistication and risk 
appetite to buy the stock.

• Because value is being “given 
away,” the process invites insider 
abuse. And because the value has to go 
somewhere, the ingenuity of market 
participants eventually frustrates 
attempts to eliminate the problem.

We share with others a desire to 
address problems arising under the 
existing rules. We do not in any way 
want to prevent valid conversions from 
taking place—nor encourage 
conversions that fail to meet a valid 
business need. We also desire that our 
handling of conversions be generally 
consistent with that of the OTS.

For these reasons we are publishing 
elsewhere in this issue of the Federal 
Register a proposed rule which: (a) 
reaffirms our intention to review 
conversion applications submitted by 
state-chartered nonmember insured 
savings banks (and applications for 
insurance from newly established 
associations to be owned by mutual 
holding companies), and (b) explicitly 
establishes certain criteria which are 
comparable to those of the OTS.

At the same time, w e feel it is only 
fair to put the public on notice that we 
believe it may be difficult for a healthy 
mutual to develop a sound business 
plan while raising enough new capital 
to receive a valid appraisal.

The noted investment manager, Peter 
Lynch, describes this problem, and the 
existing form of conversion generally, in 
graphic terms. Buying stock in a 
converting mutual, he writes, is like 
going to an automobile dealer to buy a 
car, giving him a check for the purchase 
pnce, and discovering on the way home 
that the dealer has put your check in the 
glove compartment of the car. Unless 
the car is an extraordinary lemon, this 
ls bound to be a good deal. And

increasing the size of the check—which 
is what "disciplining the appraisal 
process” amounts to—won’t make it 
stop being a good deaL

It is possible that the recent OTS 
amendments (and the requirements in 
the FDIC proposed rule mentioned 
above) which aim to give long-term, 
local depositors more rights—but within 
the framework of the existing form of 
transaction—may produce similarly 
frustrating results. As noted earlier, 
“real” depositors are not going to 
benefit, no matter what priorities they 
receive, because “real” depositors still 
may not subscribe in significant 
numbers.

We believe that "insider abuse,” 
which is the focus of much recent 
discussion and of several of the OTS 
amendments and the requirements of 
the FDIC proposed rule, is only a piece 
of the problem. In one recent 
conversion, for example, state 
authorities forced the institution to 
rescind stock grants which would have 
benefited insiders by approximately $40 
million.

T.his was laudable. But the'"pop” in 
the price of the converted institution’s 
shares benefited those who subscribed 
by more than $200 million on the first, 
day of trading and by $275 million after 
one month’s trading, All who had their 
subscriptions filled were depositors— 
but only 5% of all depositors 
subscribed. We question whether it can 
be an adequate response to the trustees’ 
fiduciary duty to deliver that much 
value to the tiny fraction of a mutual 
institution’s depositors with the 
capacity to line up and collect it.

We continue to believe—as stated in 
testimony before the Congressional 
Banking Committees—that the 
conversion process is fundamentally 
flawed. Thus, in addition to the 
proposed rule published elsewhere in 
this issue of the Federal Register (which 
is intended to address concerns within 
the existing mutual-to-stock conversion 
framework) we also are issuing this 
request for comments sacking views on 
an approach which might address the 
basic flaws in the existing scheme.
The (Misguided) Question of 
"Ownership”

The most vexing question facing 
everyone who has ever dealt with 
mutual-to-stock conversions is: “Who 
owns mutuals?” That may be the wrong 
way to ask the question. As indicated 
earlier, mutuals were originally closer to 
charities or community organizations 
than to commercial enterprises. As a by
product of doing what they were 
founded to do, they have accumulated 
net worth. The trustees hold that value

in trust. The right question more likely 
should be: “If the trustees decide to 
convert, to whom should that value be 
delivered?”

We believe there are two ways to 
answer the question: leaving it to the 
trustees in the reasonable exercise of 
their fiduciary duty, or legislation.

Leaving the decision to the trustees is 
logical, but may be impractical. The best 
argument in favor of this approach is 
that the history and circumstances of 
institutions vary, that boards are 
designed to balance competing interests 
and considerations, that existing law 
should be adequate to prevent abuse, 
and that the government should not 
interfere unless it has to. As different 
boards of trustees wrestle with the 
issues, a consensus should tend  to 
emerge.

The argument against leaving the 
decision to the trustees is twofold. 
Taking the positive view of such boards, 
it places an unfair burden on them and 
their institutions. They will be lobbied 
by potential claimants. Someone will 
object to whatever decision they make. 
Taking the skeptical view—and there is 
no question that som e boards have 
interpreted their fiduciary 
responsibilities rather loosely—leaving 
the decision to the trustees is unwise. 
The FDIC will in the end have to 
expend significant resources providing 
informal guidance to the conscientious 
and making sure that trustees’ 
determinations are reasonable.

Some could well believe that the 
preferable way to answer the question of 
“to whom the value should be 
delivered” would be legislation. In fact, 
the main purpose of this notice and 
request for comments is to solicit views 
from the public on a legislative proposal 
that the FDIC could prepare and present 
to the appropriate legislative body(ies). 
Legislation could take the form of state 
law, through which each state would 
decide the question for the mutual 
banks it charters (or has chartered), or 
federal legislation, through which the 
Congress decides the issue on a 
nationwide basis. Uniformity argues for 
federal legislation, but questions of 
federal preemption of state law would 
have to be considered.

If federal legislation is decided upon, 
the Congress could either establish in 
the statute explicit value-distribution 
rights or authorize the appropriate 
federal agency (presumably, the FDIC 
for state savings banks and the OTS for 
federal and state savings associations) to 
determine to whom the value of the 
mutual institution should be delivered.
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Who Should Get the Value?
We are aware of at least seven groups 

(in no particular order) which might lay 
a claim to a mutual’s value:

(1) Depositors.
(2) Other creditors, including holders 

of subordinated debt.
(3) Borrowers.
(4) Employees—whether through the 

medium of an ESOP, which acquires 
shares in the conversion, or other 
arrangements designed for senior 
management.

(5) Trustees.
(6) The Bank Insurance Fund or the 

Savings Association Insurance Fund, 
the U.S. Treasury or the relevant state 
government.

(7) Charitable organizations or trusts 
serving the community and purposes for 
which the converting institution was 
originally founded.

The question of who receives the 
value is primarily a political one. 
Accordingly, we do not believe the FDIC 
should be the one to decide among these 
(or other) claimants. We have a ̂  
supervisory interest in seeing the 
question answered, however, and 
answered in a way that is generally seen 
to be sensible and fair.2 To that end, the 
following comments are intended to 
focus public discussion of the question.

Taking each of the seven parties in 
turn, we believe that at least some of the 
value will have to go to depositors. 
Although the law of many states implies 
that they are not “owners” of mutual 
institutions in the classic sense of the 
term, and, at least since the creation of 
the FDIC, they have not borne 
significant risk, they have supplied the 
institution with its resources and in 
many cases have a vote on conversion. 
Although we have scant sympathy for 
those professional depositors who have 
opened small accounts in the 
expectation of large windfalls and 
whose hopes would be disappointed by 
the reforms we propose, it is perhaps 
the case that some depositors of all 
types have known that conversion was 
a possibility, and in a sense may have 
“bargained for” at least some share of 
the value of the institution. The fact that 
existing OTS regulations and most 
states’ laws give savings and loan 
association depositors preference in 
subscribing for stock may not create an 
entitlem ent, but it has probably created

? Pending a legislative determination of this 
question, we also have a supervisory interest in 
ensuring that the boards of mutual institutions 
fulfill their fiduciary duties in preserving the value 
of the institution. Accordingly, the FDIC will 
continue to review proposed conversion 
transactions of state mutual savings banks and take 
appropriate action where the transaction raises 
fiduciary concerns.

an expectation—which will probably 
have to be satisfied to some degree.

Among depositors, there are questions 
of allocation: by size, by tenure, by 
address. What is theoretically desirable 
is often beyond the scope of the 
converting institution’s data processing 
systems. Attempts to favor “local” 
depositors can be frustrated in various 
ways. There is also the question of 
record date—and the problem of long
term depositors who unwittingly close 
their accounts shortly before the record 
date. Our current inclination would be 
to make the record date fairly recent (as 
a convenience) and to award one share 
of the aggregate value going to 
depositors for each year that each 
account has been open. We expect that 
allocating shares to accounts closed 
prior to the record date, while 
theoretically equitable, would prove 
impractical.

In contrast to depositors, creditors are 
uninsured and do take risk—especially 
since the adoption of federal depositor 
preference. On the other hand, most 
creditors have that status as an incident 
of some other relationship-re.g., as a V  
supplier of goods and services—and 
would be surprised (if delighted) to 
discover that it gave them any claim on 
the value of the institution. We would 
therefore expect a consensus to emerge 
favoring their exclusion.

The argument for giving debtholders 
part of the value is stronger. They have 
the position they do because of a 
conscious financial transaction. In most 
cases, such debt is subordinated and 
does represent capital. Debtholders, 
while subordinating themselves to 
depositors for a higher rate of return, 
did not “bargain for” any share of the 
mutual’s net worth—but neither did 
most depositors. Were it to be 
established that subordinated 
debtholders were entitled to a share of 
the value, it might make it slightly 
easier for small mutuals to raise debt 
capital, which has appeal from a safety 
and soundness standpoint. As an 
equitable approach and from our 
perspective as insurer, we would favor 
giving debtholders some of the value of 
a converting institution, and we would 
not expect such a decision to strike 
people as unreasonable or unfair.

If such a decision is made, we believe 
the most feasible method of allocation is 
by size of holding, with debtholders as 
a whole receiving a share of the value 
going to debtholders and depositors 
combined that is proportionate to debt’s 
share of the institution’s combined 
liability to depositors and debtholders. 
The length of time the debt has been 
outstanding, or in any particular 
holder’s hands in the case of tradable

debt, should not, in our judgement, have 
bearing.

Federal Home Loan Bank advances 
are an important part of the liability 
structure of many banks. The question 
arises: if other debtholders should 
receive some of the value of a 
converting institution, why not the 
relevant Federal Home Loan Bank? We 
believe there is a good reason for 
excluding them: the fact that advances 
are fully secured, making the Banks 
effectively senior to depositors.

Although borrowers are technically 
“members” of some mutual savings 
institutions, we believe most borrowers 
think of the institution as having a claim 
on them, rather than the reverse. During 
that period when they are borrowers, 
they are in fact already receiving a 
benefit. Borrowers are typically required 
to open deposit accounts as well. 
Finally, borrowers’ loans can be, and 
often are, sold to third parties; 
distinguishing their rights from those of 
borrowers whose loans have not been 
sold would present formidable legal and 
logistical challenges. For all these 
reasons, we do not believe the 
consensus would be to give them a 
claim, as borrowers, on the value being 
transferred.

We would point out, however, that at 
least some knowledgeable observers 
view the rights of depositors to a share 
of the converting institution’s value as 
not really that much stronger than those 
of borrowers. The vast majority of both 
groups do business with mutuals on an 
arms-length basis, at market terms, at no 
significant risk, and with no expectation 
of a windfall. In the view of some 
observers, it is only the absence of any 
other “owners,” the fact that depositors 
turn up on the side of the balance sheet 
where stockholders would be if there 
were any, and the practice of treating 
depositors as stand-ins for owners that 
give depositors the presumption of a 
right to receive value.
Rewarding Em ployees and Managers

It is sometimes said that managers— 
and to a lesser degree employees—of 
mutual institutions enjoy more job 
security and a less demanding work 
environment that their counterparts at 
organizations subject to stockholder 
discipline, but are in turn less well 
compensated. Conversion changes their 
situation. Some argue that these 
considerations—and years of loyal 
service—entitle managers to a share of 
the value. The opposing view is that 
managers of mutuals chose to work 
there and “bargained for” whatever pay 
they got.

We understand both sets of 
arguments. The no-entitlement view, if'
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we can call it that, has logical purity.
The view that managers deserve part of 
the value has emotional appeal, 
especially when they have spent 
decades at the converting institution.
The issue of appropriate treatment of 
long-serving employees is a good 
example of the essentially political 
nature of the value-distribution 
question.

Were we required to decide this issue 
without legislative guidance, we would 
prefer to see all benefits to employees of 
insured institutions be delivered as 
com pensation. We would certainly 
endorse the creation of an ESOP 
immediately after conversion. If the 
conversion process has entailed extra 
effort on the part of some (or all) 
employees, they may be entitled to 
bonuses. And if conversion entails a 
radical reduction in job security, it may 
be appropriate to adopt a severance 
policy consistent with standard industry 
practice for stock institutions.

Focussing on the top few executives 
and non-executive trustees, it is 
certainly the case that their jobs become 
harder and less secure following 
conversion. They may be entitled to 
significant raises. It may be appropriate 
for a few senior executives to receive 
employment contracts. Again, all such 
steps should be evaluated within the 
context of “compensation.” We believe 
that for individuals who control the 
conversion transaction to lay any claim, 
in their capacity as managers and 
trustees, to a portion of the value being 
transferred creates a conflict of interest.

It is currently common practice for 
converting institutions to create stock 
option plans. We believe it is 
appropriate for stock institutions to 
have incentive compensation plans of 
this type. As indicated in the FDIC 
proposed rule mentioned above, we 
agree with the OTS that such plans 
should, at the earliest, be adopted at the 
first stockholders’ meeting following 
conversion and that the exercise price 
for any such options should be set at 
that time, rather than being based on the 
conversion price. The latter practice, 
which had been common, gave those 
who controlled the transaction an 
incentive to underprice the shares, and 
masked transfers of value to those 
executives receiving options, which, if 
properly measured, and viewed as 
compensation, would have been 
deemed excessive.
A “Government” Share?

Several individuals and organizations 
have suggested that a share of the 
existing value of converting mutuals 
should go to one of the deposit 
insurance funds, or to the U.S. Treasury,

or to the government of the state which 
chartered the institution. We are 
uncomfortable with the first suggestion. 
Converting institutions have been 
paying premiums, just as stock 
institutions have. No one would lay 
claim to a portion of the latter’s net 
worth. The FDIC should not do so with 
regard to mutuals.

Some have advanced the argument— 
based on the cost of the savings and 
loan crisis—that taxpayers generally, 
through the medium of the Treasury, 
should get a portion of the value that 
conversion releases. As a fairness 
matter, we believe this argument is 
flawed: Institutions now converting 
have not failed, and have not cost 
taxpayers anything. Most state savings 
banks, whose conversions fall under our 
jurisdiction, are insured by the Bank 
Insurance Fund, which taxpayers have 
not had to support.

Another argument for conveying the 
value of converting mutuals to the 
government—whether state or federal— 
is that “no one owns them,” and that 
the fairest course is therefore to avoid 
giving the value to anyone in particular. 
We will have more to say on this topic 
later in this Notice, but would observe 
that if the form of transaction suggested 
below is adopted, many of those who 
receive the value of the institution will 
get cash, and will pay taxes on it as 
income, giving government its “share.”
Fulfilling M utuals’ Original Purpose?

As indicated earlier, mutuals were 
created for reasons that have now 
largely disappeared. Ordinary citizens 
have plenty of places to put their 
savings. A host of private- and public- 
sector entities facilitate home- 
ownership. The trustees of a mutual 
savings institution having regard for 
their fiduciary duties might liken their 
situation to that of the board of the 
March of Dimes, which had to redefine 
its mission after polio ceased to be a 
major threat. From that perspective, it 
may be appropriate for a portion of the 
value of a converting mutual to be 
transferred to one of more community 
organizations or charities.

This approach raises the question, 
“Which organizations?”—which could 
be extremely hard to answer. As with 
the matter of dividing up the value in 
the first place, leaving the decision to 
the trustees places a burden on them. 
Nevertheless, under this approach, the 
trustees are the ones to decide. If no 
appropriate vehicles existed, a trust 
might be established to receive thé 
transferred value and make grants over 
time. The responsibility for allocating 
funds is borne by thousands of trustees 
of colleges and hospitals and

foundations and charities all over the 
country ; there are plenty of examples to 
follow—and laws to prevent abuse.

An alternative to endowing a new or 
existing charitable organization is for 
the converted institution to accept 
special obligations to serve the 
convenience and needs of the 
community for banking services. This is 
a very broad subject, which we are not 
prepared to explore exhaustively here. 
We would make three basic points, 
however. First, while all banks clearly 
have public obligations, it seems likely 
that imposing different burdens on 
institutions which are otherwise direct 
competitors will ultimately create safety 
and soundness concerns. For that reason 
alone we would oppose this approach.

Second, the value transfer inherent in 
an institution’s voluntary acceptance of 
a special obligation to the community— 
e.g., a promise to make affordable 
housing loans, or to open branches in 
distressed neighborhoods—is difficult to 
measure against immediately cashable 
value delivered to depositors or others. 
We think it would be difficult for 
trustees to know what they’d actually 
done.

Third, the history of mutual savings 
banks does suggest that organizations to 
which any portion of the value of a 
cohverting institution might be 
transferred should be locally focussed, 
and should have the encouragement of 
self-help as a major objective. To give 
only two of many possible examples, 
helping to capitalize a community 
development bank, or establishing a day 
care facility which permitted single 
mothers to work, would have satisfying 
historic resonance.
No Entitlem ent; No Forced Conversion

The idea that some of the value of a 
converting institution should be 
delivered to the “community” it Was 
chartered to serve is as strongly opposed 
by some as it is supported by others. 
This is another excellent example of the 
political (rather than regulatory) 
character of the issue.

At least two arguments against a 
“community” share have been 
advanced. The first is that the “wrong” 
charities and community organizations 
would be chosen—wrong from the 
speaker’s point of view, that is—because 
of their skill and persistence in lobbying 
the board. The second is that such 
organizations, seeing latent wealth 
available, would put pressure on boards 
to convert.

This second argument is also 
advanced, as it was in the early ’70s, 
against giving depositors transferable 
rights: if value is “available,” they will 
put pressure on institutions to convert.
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Being exem pt from constituent 
“pressure" is unhealthy for any 
organization. Legislators have to free the 
voters. Independent agencies are subject 
to oversight. Stock organizations can be 
taken over. We do not believe that the 
trustees of mutuals should be allowed to 
ignore completely the views of those the 
institution exists to serve.

Nevertheless, we would emphasize 
that however one decides the value- 
distribution issue, that does not answer 
the (misguided) question, “Who owns a 
mutual?" It does not, in our view, give 
anyone standing to demand that an 
institution convert—any more than a 
group of private citizens could demand 
that the Red Cross “convert”!
Conversion is a decision fo T  the trustees, 
and until they make such a decision, the 
FD1C will not get involved—except 
where inadequate capital makes it 
desirable from a safety and soundness 
standpoint. Mutuality has a 
distinguished history in America. In the 
aggregate, mutuals have cost the FDIC 
proportionately less than have stock 
institutions. We would not endorse a 
system that compelled mutual 
institutions to change their character.
New Form o f  Transaction

Having adopted an answer to the 
question, “Who gets the existing 
value?”, the problem of delivering that 
value is easier to address. We would 
suggest the following approach:

• The trustees decide how much 
capital they need to raise as a business 
matter. (There is no “appraisal” 
process^

• The trustees hire underwriters to 
conduct an initial public offering—and 
an escrow agent for the purposes 
described below.

• Rights to subscribe for the stock of 
the converted institution are distributed 
to “rightholders” in accordance with the 
principles outlined above.

• Each of these rights will have value. 
For example, if  a mutual with $100 
million of net worth elected to raise $20 
million, and distributed 4 million rights 
to buy 4 million shares (at $5 each), and 
the market valued the converted 
institution at 80% of resulting book (or 
$96 million), the shares would trade at 
$24 each, and the right to buy a share 
for $5 would be worth $19.

• The rights would be “transferrable" 
only in the sense that, at the end of the 
subscription period, the escrow agent 
would exercise on behalf of any 
rightholder who had not done so, turn 
the stock over to the underwriter for 
sale, give $5/share of the proceeds to the 
company and send the difference to the 
rightholder.

It is likely, under this form of 
transaction, that very few rightholders 
would chose to exercise, end that the 
underwriters would essentially be 
selling the whole institution. This gives 
rise to several questions. For example, 
wouldn’t the transaction costs be 
awfully high, relative to the amount of 
new capital being raised? The answer 
has to be yes—but the cost should be 
measured relative to the major strategic 
accomplishment of conversion itself; 
presumably there was a reason to 
convert, or the trustees wouldn’t have 
undertaken it. It is also worth observing 
that the need (opportunity) to sell nearly 
100% of the stock will lead many more 
underwriting firms to compete for the 
business.

Another question is why not just 
distribute stock certificates instead of 
rights? The basic answer is that the 
selling effort of a public offering is what 
gets the market to focus on the fair value 
of the shares, and gets a group of 
underwriters committed to make a 
market in them afterwards. A direct 
distribution of shares could saddle the 
bank with an uneconomically large 
number of shareholders. It would leave 
unsophisticated holders of small 
numbers of shares in danger of being 
persuaded to sell at prices below 
intrinsic value. Finally, to the extent 
that rights were distributed to a 
community-oriented charity, a stock 
sale should probably be required to 
avoid leaving a controlling block of 
stock in the hands of a foundation or 
organization which might be governed 
by the directors of the converted 
mutual.

One argument advanced against this 
form of transaction is that the existing 
process has raised enormous amounts of 
money to recapitalize ailing thrifts, and 
that while the industry is healthy now, 
we may need to be able to do that again 
some day. True—but the approach here 
proposed would be able to do that as 
well. If a thrift with a low equity ratio 
wanted to convert, it could distribute 
rights and hire an escrow agent and an 
underwriter, just the same. The shares 
could be priced wherever they had to, 
to be sold. The rights just wouldn’t have 
much value—but that would 
appropriately reflect the institution’s 
perilous condition.

Another argument advanced is that 
the recent market is a highly unusual 
one, that the embarrassing increases in 
share price on the day of conversion 
have already begun to shrink and could 
soon disappear. They may or may not— 
and “pops” p er se, though on a more 
modest scale, are effectively a 
requirement of the initial public offering 
market—but the transactions the

existing conversion process requires 
would still be inefficient to the point of 
being improper. Under current rules, a 
well capitalized thrift is only able to 
avoid a “pop” by increasing its equity 
ratio to the point where its market/book 
ratio falls below industry norms—which 
says that a lot of the new capital will 
either be underutilized for several years, 
or used imprudently. What all parties at 
interest should want is the highest 
market/book ratio that can be obtained, 
because that suggests the right business 
judgements have been made regarding 
capital structure and growth prospects. 
The elimination of “pops" would 
suggest a destruction of the value the 
trustees hold in trust, and a violation of 
their fiduciary duty of care—regardless 
of who that duty is owed to.
Merger Conversions

The OTS interim final rule would 
prohibit merger conversions—whereby a 
stock institution acquires the assets and 
assumes the liabilities of a mutual with 
no significant payment to anyone— 
except where the survival of the 
converting institution is in question.
The form of transaction we here propose 
would permit merger conversions, but 
would make them essentially a purchase 
of subscription rights by the acquiror, 
with the value paid for the rights—  
either in cash or other consideration— 
going to rightholders. This would have 
efficiency benefits for those smaller 
institutions whose decision to convert 
flowed from a decision to affiliate with 
a larger organization. Trustees who 
decided to convert and be acquired 
would of course have the same 
obligation to get the best possible price 
for rightholders.
Mutual H olding Com panies

The Competitive Equality Banking 
Act of 1987 and the Financial 
Institutions Reform, Recovery, and 
Enforcement Act of 1989 authorized 
conversion of mutual savings 
institutions into federal mutual holding 
companies, which in turn transfer 
virtually all their assets and liabilities to 
new, stock savings institutions, part of 
whose stock is acquired by subscribers 
in the conversion, with the majority 
retained by the mutual parent. This 
structure has the benefit of permitting 
converting institutions to raise only the 
amount of new capital they actually 
need. It has, however, in our view, 
potential for even a higher level of 
insider abuse than in standard 
conversions. We note that many newly 
formed mutual holding companies 
propose to refuse dividends declared by 
their operating subsidiary—with no 
corresponding change in their
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percentage ownership of the subsidiary 
as dividends flowed to its minority 
stockholders. It seems to us that this 
could constitute a breach of fiduciary 
duty on the part of the trustees—which 
would be particularly acute were the 
trustees significant stockholders of the 
subsidiary. (It is worthy of note that 
“pops” in conversions involving mutual 
holding have been in the 40% range, 
compared to 26% for standard 
conversions.) As our suggested form of 
standard conversion would eliminate 
the need to raise excessive amounts of 
capital, we believe use of the mutual 
holding company structure should be 
discouraged in future conversions.
Summary

As we have studied the mutual-to- 
stock conversion process, it has become 
clear that there are two intertwined 
problems to be solved. One is technical: 
how to do it? The other is political: who 
should get the value? The first problem 
is interesting and challenging, but the 
second one is fundamental.

Deciding who should get the value 
makes a lot of people uncomfortable. 
Almost every answer makes someone 
angry. As we read the history, the 
FHLBB settled on the existing form of 
transaction precisely because it allowed 
them to avoid answering the value- 
distribution question. We have come to 
believe that the primary appeal of some 
value-distribution schemes—e g., giving 
it to depositors or to “the 
government”—is that they appear to 
disperse value enough to make the issue 
moot. As we have discussed the subject 
over the past two months, we have 
observed how tempting it is to continue 
to avoid it. Lawyers and investment 
bankers and professional depositors 
with a vested interest have urged us to 
drop the subject—which is not 
surprising. But even disinterested 
individuals wind up asking, “Do we 
care?”—and they reach that point with 
remarkable consistency.

We should care. The integrity of a 
banking system is a national treasure. 
Careless distribution of the value of 
converting institutions undermines that 
integrity. A form of transaction in part 
designed to avoid the value-distribution 
question—though it worked well for a 
while—today forces well-meaning 
bankers and lawyers and trustees and 
regulators to wink at polite fictions. 
Many have suggested that this is hardly 
a crime, since there is no victim. We 
disagree. Honor is the victim.

Life is full of compromises. There is 
no “right” answer to the value- 
distribution question. But there is a 
right, process for addressing it.. We invite 
broad participation in fashioning a

compromise, as only democracy can, 
with which no one is entirely satisfied, 
but in which all can take pride.
Questions on W hich Comment Is Sought

The FDIC is hereby requesting 
comment during a 60-day comment 
period on all aspects of this notice, 
including the following specific issues:

(1) Should a mutual institution be 
required, as a threshold issue, to 
demonstrate a need to convert—or is it 
sufficient that it provide an adequate 
business plan for the future?

(2) In the absence of legislation, could 
and should the FDIC adopt guidelines or 
set standards for the distribution of the 
existing value of a converting 
institution, or could or should the 
matter be left entirely to the trustees?

(3) Whether it is legislation or the 
FDIC or the board of trustees that sets 
standards, what should they be? Who 
should get some of the value, how 
much, and how specific should the 
rules be?

(4) If depositors (or creditors or 
borrowers or employees) are to receive 
some of the value, how should it be 
allocated among them? Should amount 
of deposit or tenure of association be 
accorded more weight? Must depositors 
and debtholders be treated identically? 
What practical constraints exist, based 
on mutuals’ information systems and 
resources? What should the record date 
be?

(5) If charitable organizations or 
foundations are to receive a portion of 
the value, how should the suitability of 
the recipients be determined? Should 
there be a presumption that the trustees’ 
selection of recipients is reasonable? Do 
there need to be rules to prevent abuse 
of such entities—e.g., through 
“consulting contracts” with trustees? 
Should such entities be required to sell 
at the time of conversion, or should they 
be permitted to diversify over time, in 
accordance with existing federal tax and 
banking laws?

(6) Does “pressure to convert” from 
parties who would receive value if an 
institution did so represent a legitimate 
public policy concern? How great might 
that pressure be? How can trustees of 
institutions which have not elected to 
convert be protected from unreasonable 
litigation?

(7) What potential problems 
(including tax issues and insider abuses) 
are there with the proposed new form of 
transaction, and how can they be 
avoided or alleviated? On the 
assumption that the market will 
gradually improve on any form of 
transaction, how specific does 
legislation or regulation need to be in 
that area?

(8) Should converting institutions 
(including those doing merger 
conversions) be required or encouraged 
to obtain “fairness opinions” from 
independent financial advisors? Should 
the FDIC attempt to “police” the market 
judgements involved in the process in 
any way?

(9) Should new mutual holding 
company creations be permitted? If not, 
how should existing ones be regulated?

By the order of the Board of Directors.
Dated at Washington, D.C., this 31 day of 

May, 1994.
Federal Deposit Insurance Corporation. 
Robert E. Feldman,
Acting Executive Secretary.
[FR Doc. 94-14006 Filed 6-10-94; 8:45am] 
BILLING CODE 6714-01-P

FEDERAL RESERVE SYSTEM

Banco Bilbao; Acquisition of Company 
Engaged in Permissible Nonbanking 
Activities

Banco Bilbao Vizcaya, S.A., Bilbao, 
Spain (Applicant), a foreign banking 
organization subject to the Bank 
Holding Company Act (BHC Act), has 
applied pursuant to section 4(c)(8) of 
the BHC Act and § 225.23(a)(2) and (3) 
of the Board’s Regulation Y (12 CFR 
225.23(a)(2) and (3)), to retain an 
interest in its indirect subsidiary, 
Probursa International Incorporated, 
New York, New York (Company), and 
thereby engage in the following 
securities-related activities:

(1) providing investment advisory 
services pursuant to § 225.25(b)(4) of 
the Board’s Regulation Y (12 CFR 
225.25(b)(4));

(2) providing full service brokerage 
services pursuant to §§ 225.25(b)(4) and 
(b)(15) of Regulation Y (12 CFR 
225.25(b)(4) and (b)(15)), including 
exercising investment discretion on 
behalf of institutional customers;

(3) buying and selling, on the order of 
customers, all types of securities as a 
riskless principal; and

(4) engaging in the private placement 
of all types of securities as agent.

Section 4(c)(8) of the BHC Act 
provides that a bank holding company 
may, with Board approval, engage in 
any activity “which the Board, after due 
notice and opportunity for hearing, has 
determined (by order or regulation) to 
be so closely related to banking or 
managing or controlling banks as to be 
a proper incident thereto.” This 
statutory test requires that two separate 
tests be met. for an activity to be 
permissible for a bank holding 
company. First, the Board must
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determine that the activity is, as a 
general matter, “closely related to 
banking.” Second, the Board must find 
in a particular case that the performance 
of the activity by the applicant bank 
holding company may be reasonably be 
expected to produce public benefits that 
outweigh possible adverse effects.

The Board previously has determined 
by regulation that the proposed 
investment advisory and full-service 
brokerage activities are closely related to 
banking under section 4 of the BHC Act. 
S ee 12 CFR 225.25(b)(4) and (b)(15). 
Applicant has committed that it will 
conduct these activities in accordance 
with the Board’s limitations and 
restrictions on the conduct of such 
activities. The Board also has previously 
determined that the proposed riskless 
principal and private placement 
activities are closely related to banking, 
subject to certain prudential limitations 
on die conduct of such activities which 
address the potential for conflicts of 
interest, unsound banking practices, and 
other adverse effects. S ee, e.g., J.P. 
Morgan & Com pany Inc., 76 Federal 
Reserve Bulletin 26 (1990); Bankers 
Trust New York C orporation, 75 Federal 
Reserve Bulletin 829 (1989). Applicant 
has committed to conduct the proposed 
riskless principal and private placement 
activities subject to the conditions and 
limitations contained in these and other 
Board orders approving these activities.

In order to satisfy the proper incident 
to banking test, section 4(c)(8) of the 
BHC Act requires the Board to find that 
the performance of the activities by 
Company can reasonably be expected to 
produce benefits to the public, such as 
greater convenience, increased 
competition, or gains in efficiency that 
outweigh possible adverse effects, such 
as undue concentration of resources, 
decreased or unfair competition, 
conflicts of interest, or unsound banking 
practices. Applicant believes that the 
proposed activities will benefit the 
public by promoting competition and by 
providing a wider range of services and 
added convenience to Company’s 
customers. Thus, Applicant believes 
that the proposed activities will result 
in benefits to the public that would 
outweigh any adverse effects associated 
with the proposal.

In publishing the proposal for 
comment, the Board does not take a 
position on issues raised by the 
proposal. Notice of the proposal is 
published solely in order to seek the 
views of interested persons on the 
issues presented by the application and 
does not represent a determination by 
the Board that the proposal meets, or is 
likely to meet, the standards of the BHC 
Act.

Any views or requests for hearing 
should be submitted in writing and 
received by William W. Wiles,
Secretary, Board of Governors of the 
Federal Reserve System, Washington,
DC 20551, not later than July 6,1994. 
Any request for bearing on this 
application must, as required by § 
262.3(e) of the Board’s Rules of 
Procedure (12 CFR 262.3(e)), be 
accompanied by a statement of the 
reasons why a written presentation 
would not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal.

This application may be inspected at 
the offices of the Board of Governors or 
the Federal Reserve Bank of New York.

Board of Governors of the Federal 
Reserve System, June 7,1994.
Jennifer J. Johnson,
Associate Secretary o f the Board.
[FR Doc. 94-14263 Filed 6-10-94; 8:45 am] 
BILUNG CODE 6210-01-F

BNCCORP, Inc.; Notice of Application 
to Engage de novo in Permissible 
Nonbankjng Activities

The company listed in this notice has 
filed an application under § 225.23(a)(1) 
of the Board’s Regulation Y (12 CFR 
225.23(a)(1)) for the Board’s approval 
under section 4(c)(8) of the Bank 
Holding Company Act (12 U.S.C. 
1843(c)(8)) and § 225.21(a) of Regulation 
Y (12 CFR 225.21(a)) to commence or to 
engage de novo, either directly or 
through a subsidiary, in a nonbanking 
activity that is listed in § 225.25 of 
Regulation Y as closely related to 
banking and permissible for bank 
holding companies. Unless otherwise 
noted, such activities will be conducted 
throughout the United States.

The application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing on the 
question whether consummation of the 
proposal can “reasonably be expected to 
produce benefits to the public, such as 
greater convenience, increased 
competition, or gains in efficiency, that 
outweigh possible adverse effects, such 
as undue concentration of resources, 
decreased or unfair competition, 
conflicts of interests, or unsound 
banking practices.” Any request for a

hearing on this question must be 
accompanied by a statement of the 
reasons a written presentation would 
not suffice in lieu of a hearing, . 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal.

Comments regarding the application 
must be received at the Reserve Bank 
indicated or the offices of the Board of 
Governors not later than July 5,1994.

A. Federal Reserve Bank of 
Minneapolis (James M. Lyon, Vice 
President) 250 Marquette Avenue, 
Minneapolis, Minnesota 55480:

1. BNCCORP, Inc., Bismarck, North 
Dakota; to engage de novo in providing 
management consulting to nonaffiliated 
bank and nonbank depository 
institutions pursuant to § 225.25(b)(ll) 
of the Board’s Regulation Y. These 
activities will be conducted in North 
Dakota, South Dakota, Minnesota, and 
Montana.

Board of Governors of the Federal Reserve 
System, June 7,1994.
Jennifer J. Johnson,
Associate Secretary of the Board.
[FR Doc. 94-14264 Filed 6-10-94; 8:45 am] 
BILLING CODE 6210-01-F

FirsTier Financial, Inc., et aL; 
Formations of; Acquisitions by; and 
Mergers of Bank Holding Companies

The companies listed in this notice 
have applied for the Board’s approval 
under section 3 of the Bank Holding 
Company Act (12 U.S.C. 1842) and § 
225.14 of the Board’s Regulation Y (12 
CFR 225.14) to become a bank holding 
company or to acquire a bank or bank 
holding company. The factors that are 
considered in acting on the applications 
are set forth in section 3(c) of the Act 
(12 U.S.C. 1842(c)).

Each application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing to the 
Reserve Bank or to the offices of the 
Board of Governors. Any comment on 
an application that requests a hearing 
must include a statement of why a 
written presentation would not suffice 
in lieu of a hearing, identifying 
specifically any questions of fact that 
are in dispute and summarizing the 
evidence that would be presented at a 
hearing.
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Unless otherwise noted, comments 
regarding each of these applications 
must be received not later than July 7, 
1994.

A. Federal Reserve Bank of Kansas 
City (Stephen E. McBride, Assistant 
Vice President) 925 Grand Avenue, 
Kansas City, Missouri 64198:

1. FirsT ier Financial, Inc., Omaha, 
Nebraska; to merge with Cornerstone 
Bank Group, Inc., Council Bluffs, Iowa, 
and thereby indirectly acquire First 
National Bank, Council Bluffs, Iowa; 
Nevada National Bank, Nevada, Iowa; 
Security Savings Bank, Williamsburg, 
Iowa; and Valley State Bank, Rock 
Valley, Iowa.

B. Federal Reserve Bank of San 
Francisco (Kenneth R. Binning, 
Director, Bank Holding Company) 101 
Market Street, San Francisco, California 
94105:

1. D.L. Evans Bancorp, Burley, Idaho; 
to become a bank holding company by 
acquiring 100 percent of the voting 
shares of D.L. Evans Bank, Burley, 
Idaho.

2. H eritage Oaks Bancorp, Paso 
Robles, California; to become a bank 
holding company by acquiring 100 
percent of the voting shares of Heritage 
Oaks Bank, Paso Robles, California.

Board of Governors of the Federal Reserve 
System, June 7,1994.
Jennifer J. Johnson,
Associate Secretary of the Board.
IFR Doc. 94-14265 Filed 6-10-94; 8:45 am] 
BILLING CODE 6210-01-F

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES

Agency for Toxic Substances and 
Disease Registry

Workshop to Assist in Developing 
Criteria for Establishing Medical 
Surveillance Programs in Communities 
Exposed to Hazardous Substances: 
Meeting

The Agency for Toxic Substances and 
Disease Registry (ATSDR) announces 
the following meeting.

Name: Workshop to Assist in Developing 
Criteria for Establishing Medical Surveillance 
Programs in Communities Exposed to 
Hazardous Substances.

Time and Date: 8:30 a.m.—4 p.m., June 23, 
1994.

Place: Days Hotel at Lenox, (soon to be 
Holiday Inn), 3377 Peachtree Road, NE, 
Atlanta, Georgia 30326.

Status: Open to the public, limited only by 
the space available. The meeting room 
accommodates approximately 50 people.

Purpose: This workshop is to assist ATSDR 
in developing standardized criteria for 
recommending the establishment of medical

surveillance programs in communities where 
exposure to hazardous substances has 
resulted in an increased risk of disease.

Matters To Be Considered: Participants will 
be divided into the following three 
workgroups:

Workgroup 1: Exposure Criteria.
Workgroup 2: Outcome Criteria.
Workgroup 3: System Criteria.
Workgroup participants will discuss 

aspects of the working draft criteria 
developed by ATSDR and provide 
individual recommendations regarding 
the criteria.

Con tact Person For More In forma tion:
Joyce Smith, Division of Health Studies, 
ATSDR (MS E31), 1600 Clifton Road, NE, 
Atlanta, Georgia 30333, telephone 404/639- 
6200.

Dated: June 7,1994.
William H. Gimson,
Acting Associate Director for Policy 
Coordination, Centers for Disease Control and 
Prevention (CDC).
[FR Doc. 94-14251 Filed 6-10-94; 8:45 am] 
BILUNG CODE 4163-70-M

Centers for Disease Control and 
Prevention

Notice of Meeting
The National Center for 

Environmental Health (NCEH) of the 
Centers for Disease Control and 
Prevention (CDC) will convene the 
following meeting sponsored by the 
Division of Environmental Health 
Laboratory Sciences.

Name: Development of Innovative 
Technology for Measurement of Lead in 
Blood; Meeting of Grant Recipients and 
Cooperative Research and Development 
Agreement (CRADA) Partners.

Time and Date: 6:30 p.m.-9 p.m., July 19, 
1994.

Place: New Orleans Marriott Hotel, 555 
Canal Street, Mardi Gras Ballroom Sections F 
& G, New Orleans, Louisiana 70140.

Status: Open to the public, limited only by 
space available.

Purpose: The primary of this meeting is to 
brief the grantees and CRADA partners about 
CDC expirations for the grant and CRADA 
program, to encourage collaboration among 
grantees and CRADA partners and to review 
progress toward the objectives of the 
program.

Matters to be Discussed: Topics to be 
discussed include objectives of the CDC grant 
and CRADA program for the development of 
innovative technology for the measurement 
of lead in blood, impact of the Clinical 
Laboratory Improvement Act on the 
Technology, and an overview of each grantee 
and CRADA organization.

Agenda items are subject to change as 
priorities dictate.

Contact Person for More Information: 
Robert L. Jones, Ph.D., Supervisory Research 
Chemist, Nutritional Biochemistry Branch, 
Division of Environmental Health Laboratory

Sciences, (F18), NCEH, CDC, 4770 Buford 
Highway, NE, Atlanta, Georgia 30341-3724, 
telephone 404/488-4367.

Written comments are welcome and should 
be received by the contact person no later 
than July 13,1994. Persons wishing to make 
oral comments at the meeting should notify 
the contact person in writing or by telephone 
no later than July 13,1994. All requests to 
make oral comments should contain the 
name, address, telephone number, and 
organizational affiliation of the presenter. 
Depending on the time available and the 
number of requests to make oral comments, 
it may be necessary to limit the time of each 
presenter.

Dated: June 2,1994.
William H. Gimson,
Acting Associate Director for Policy 
Coordination, Centers for Disease Control and 
Prevention (CDC).
[FR Doc. 94-14253 Filed 6-10-94; 8:45 am] 
BILUNG CODE 4163-1S-M

Neurobehavioral Health Risks in 
Farmworkers: Meeting

The National Institute for 
Occupational Safety and Health 
(NIOSH) of the Centers for Disease 
Control and Prevention (CDC) 
announces the following meeting.

Name: Neurobehavioral Health Risks in 
Farmworkers.

Time and Date: 9 a.m.-4 p.m., June 30, 
1994.

Place: Robert A. Taft Laboratories, Room 
B-28, NIOSH, CDC, 4676 Columbia Parkway, 
Cincinnati, Ohio 45226.

Status: Open to the public, limited only by 
the space available.

Purpose: The purpose of the meeting is to 
review a NIOSH project entitled, 
“Neurobehavioral Health Risks in 
Farmworkers.” The project will evaluate 
existing tests and develop new methods that 
can be caused in agricultural environments 
for assessing neurobehavioral impairment in 
groups of agricultural workers or in 
individual farmers who have been exposed to 
chemical and physical hazards. Participants 
will evaluate the scientific and technical 
dimensions of the project protocol, seek 
individual suggestions, and identify and 
address any deficiencies in the experimental 
study design. Copies of the protocol, maybe 
obtained prior to the meeting from the 
contact persons listed below. Viewpoints and 
suggestions from industry, labor, other 
government agencies, and the public are 
invited.

Contact Person For Additional 
Information: Robert B. Dick, Ph.D., NIOSH, 
CDC, 4676 Columbia Parkway, Mailstop G- 
24, Cincinnati, Ohio 45226, telephone 513/ 
533-8383.

Dated: June 2,1994.
William H. Gimson,
Acting Associate Director for Policy 
Coordination, Centers for Disease Control.and 
Prevention (CDC).
[FR Doc. 94-14252 Filed 6-10-94; 8:45 am] 
BILLING CODE 4163-19-M
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National Institutes of Health

National Cancer Institute; Meeting 
(Division of Cancer Treatment Board of 
Scientific Counselors)

Pursuant to Public Law 92-463, 
notice is hereby given of the meeting of 
the Board of Scientific Counselors, DCT, 
National Gancer Institute, National 
Institutes of Health, June 13—14,1994, 
Building 31C, Conference Room 10,
9000 Rockville Pike, Bethesda,
Maryland 20892.

This meeting will be open to the 
public on June 13 from 9 a.m. to 
approximately 4:45 p.m., and again on 
June 14 from 11 a.m. to approximately 
12 p.m., to review program plans, 
concepts of contract recompetitions and 
budget for the DCT program. In 
addition, there will be scientific reviews 
by several programs in the Division. 
Attendance by the public will be limited 
to space available.

In accordance with the provisions set 
forth in sec. 552b(c)(6), Title 5, U.S.C. 
and sec. 10(d) of Public Law 92-463, the 
meeting will be closed to the public on 
June 13 from approximately 4:45 p.m. to 
approximately 5:45 p.m., and again on 
June 14 from approximately 8 a.m. to 
approximately 11 a.m., for the review, 
discussion and evaluation of individual 
programs and projects conducted by the 
National Cancer Institute, including 
consideration of personnel 
qualifications and performance, the 
competence of individual investigators, 
and similar items, the disclosure of 
which would constitute a clearly 
unwarranted invasion of personal 
privacy.

Ms. Carole Frank, Committee 
Management Officer, National Cancer 
Institute, Executive Plaza North 
Building, Room 630, National Institutes 
of Health, Bethesda, Maryland 20892 
(301-496-5708) will provide summaries 
of the meeting and rosters of committee 
members upon request.

Dr. Brucè A. Chabner, Director, 
Division of Cancer Treatment, National 
Cancer Institute, Building 31, Room 
3A44, National Institutes of Health, 
Bethesda, Maryland 20892 (301-496- 
4291) will furnish substantive program 
information.

Individuals who plan to attend and 
need special assistance, such as Sign 
language interpretation or other 
reasonable accommodations, should 
contact Dr. Bruce Chabner (301-496- 
4291) in advance of the meeting.

This notice is being published less 
than 15 days prior to the meeting due 
to difficulty of coordinating the 
attendance of members because of 
conflicting schedules.

(Catalog of Federal Domestic Assistance 
Program Numbers: 93.393, Cancer Cause and 
Prevention Research; 93.394, Cancer 
Detection and Diagnosis Research; 93.395, 
Cancer Treatment Research; 93.396, Cancer 
Biology Research; 93.397, Cancer Centers 
Support; 93.398, Cancer Research Manpower; 
93.399, Cancer Control.)

Dated: June 9,1994.
Susan K. Feldman,
Committee Management Officer, NIH.
[FR Doc. 94-1443 Filed 6-9-94; 2:25 pm] 
BILLING CODE 4140-01-M

Public Health Service

National Institutes of Health; Statement 
of Organization, Functions, and 
Delegations of Authority

Part H, Chapter HN (National 
Institutes of Health) of the Statement of 
Organization, Functions, and 
Delegations of Authority for the 
Department o f Health and Human 
Services (40 FR 22859, May 27,1975, as 
amended most recently at 59 FR 25952- 
25953, May 18,1994) is amended to 
reflect the reorganization of the 
nutrition research coordination function 
within the NIH. The reorganization 
consists of (1) transferring the functions 
of the Division of Nutrition Research 
Coordination (DNRC) from the Office of 
Disease Prevention (ODP), Office of the 
Director, NIH (OD/NIH), to the National 
Institute of Diabetes and Digestive and 
Kidney Diseases (NIDDK); (2) abolishing 
the DNRC within the ODP, OD/NIH; and
(3) establishing the Division of Nutrition 
Research within the NIDDK. The 
transfer of the nutrition coordination 
function is consistent with Title VI of 
the NIH Revitalization Act of 1993 
(Pub.L. 103-43) which reiterates the 
lead role of the NIDDK in nutrition and 
obesity research and mandates an 
expanded NIDDK role in the 
coordination of trans-NIH nutrition 
research and translation efforts.

Section HN-B, Organization and 
Functions, is amended as follows: (1) 
Under the heading O ffice o f  the Director 
(HNA), O ffice o f D isease Prevention 
(HNA2), delete the title and functional 
statement of the Division o f  Nutrition 
R esearch Coordination (HNA24) in their 
entirety.

(2) Under the heading N ational 
Institute o f  D iabetes and Digestive and 
K idney D iseases (HNK), insert the 
following after the heading Division o f  
Extramural A ctivities (HNK7):

Division o f  Nutrition R esearch  
Coordination (HNK8). (1 ) Through the 
NIDDK Director, advises the NIH 
Director and others on nutrition 
research issues; (2) coordinates the 
nutrition research and training activities

of the research institutes; (3) works with 
the NIH organizational components to 
coordinate the development of RFAs, 
PAs, and RFPs to enhance the 
nutritional research activities of the 
NIH; (4) coordinates the NIH 
contribution to the Departmental 
Research Initiative in Nutrition that 
includes developing the 5-year Plan on 
Nutrition and Training, and the NIH 
Program in Biomedical and Behavioral 
Nutrition Research and Training; (4) 
inputs and maintains all Federal (NIH, 
FDA, DOD, etc.) nutrition research into 
the Human Nutrition Research and 
Information Management System; (6) 
represents the NIH and provides liaison 
at the DHHS and interagency level on 
various committees on nutrition 
research and policy issues such as the 
Interagency Committee on Human 
Nutrition Research and Nutrition Policy 
Board; (7) prepares the Annual Report of 
the NIH Program in B iom edical and 
B ehavioral Nutrition R esearch and 
Training; and (8) develops and 
maintains effective liaison with other 
departments and agencies that have 
nutrition mechanisms.

Dated: May 25,1994.
Harold V arm us,
Director, HIH.
[FR Doc. 94-14217 Filed 6-10-94; 8:45 am] 
BILLING CODE 4140-01-M

National Institutes of Health, Statement 
of Organization, Functions, and 
Delegations of Authority

Part H, Chapter HN (National 
Institutes of Health) of the Statement of 
Organization, Functions, and 
Delegations of Authority for the 
Department of Health and Human 
Services (40 FR 22859, May 27,1975, as 
amended most recently at 59 FR 25952- 
25953, May 18,1994) is amended to 
reflect the establishment of the Office of 
Health Education and Communications 
(HNWI4) within the Office of the 
Director, NEI (HNWI).

Section HN-B, Organization and 
Functions, is amended as follows: (1) 
Under the heading N ational Eye 
Institute (HNW), O ffice o f the Director 
(HNWI ), insert the following after the 
O ffice o f  Adm inistrative Management 
(HNW13):

O ffice o f H ealth Education and 
Com m unication (HNW14). (1) Plans, 
implements, and evaluates all activities 
related to the National Eye Health 
Education Program—the first Federally 
sponsored nation-wide eye health 
education program; (2) plans and directs 
all special projects related to eye health 
education; (3) plans, implements, and 
evaluates nation-wide mass media
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campaigns for various aspects of eye 
disease prevention, early detection, and 
treatment; (4) plans, designs, carries out, 
and evaluates a comprehensive 
scientific and public information 
program for the Institute to disseminate 
research results to the public, the media, 
the biomedical community, Congress, 
and private health organizations; (5) 
advises Institute management on all 
aspects and phases of NEI and NIH 
scientific reporting, knowledge transfer, 
health education, public information, 
and press relations; (6) provides 
responses to inquiries from the public, 
patients and families, health 
professionals, and the media as well as 
inquiries from the White House, the 
Department, and Members of Congress;
(7) prepares and produces publications, 
reports, articles, exhibits, displays, and 
other materials on Institute research, 
activities, programs, structure, and 
function; (8) works with voluntary and 
professional health organizations to 
exchange information and plan 
cooperative activities related to the 
health education and research results; 
and (9) overseas compliance with the 
Freedom of Information Act.

Dated: May 24,1994.
Harold Varmus,
Director, NIH.
[FR Doc. 94-14218 Filed 6-10-94; 8:45 am} 
BILUNG CODE 4140-01-M

Social Security Administration

1994 Advisory Council on Social 
Security; Meeting
AGENCY: Social Security Administration, 
HHS.
ACTION: Notice o f  public meeting.

SUMMARY: In accordance with the 
Federal Advisory Committee Act, this 
notice announces a meeting of the 1994 
Advisory Council on Social Security 
(the Council).
DATES: June 24,1994,9  a.m. to 5:30 
p.m.; June 25,1994,9  a.m. to 1 p.m. 
ADDRESS: Embassy Row Hotel, 2015 
Massachusetts Avenue, NW., 
Washington, DC 20036, (202) 939-4123. 
FOR FURTHER INFORMATION CONTACT: Dan 
Wartonick, 1994 Advisory Council on 
Social Security, room 639H, Hubert H. 
Humphrey Building, 200 Independence 
Avenue, SW., Washington, DC 20201, 
(202) 205-4861.

SUPPLEMENTARY INFORMATION:

1. Purpose
Under section 706 of the Social 

Security Act (the Act), the Secretary of 
Health and Human Services (the

Secretary) appoints the Council every 4 
years. The Council examines issues 
affecting the Social Security Old-Age, 
Survivors, and Disability Insurance 
(OASDI) programs, as well as the . 
Medicare and Medicaid programs, 
which were created under the Act.

In addition, the Secretary has asked 
the Council specifically to address the 
following:

• Social Security financing issues, 
including developing recommendations 
for improving the long-range financial 
status of the OASDI programs;

• General program issues such as the 
relative equity and adequacy of Social 
Security benefits for persons at various 
income levels, in various family 
situations, and various age cohorts, 
taking into account such factors as the 
increased labor force participation of 
women, lower marriage rates, increased 
likelihood of divorce, and higher 
poverty rates of aged women.

In addressing these topics, the 
Secretary suggested that the Council 
may wish to analyze the relative roles of 
the public and private sectors in 
providing retirement income, how 
policies in both sectors affect retirement 
decisions and the economic status of the 
elderly, and how the disability 
insurance program provisions and the 
availability of health insurance and 
health care costs affect such matters.

The Council is composed of 12 
members in addition to the chairman: 
Robert Ball, Joan Bok, Ann Combs,
Edith Fierst, Gloria Johnson, Thomas 
Jones, George Kourpias, Sylvester 
Schieber, Gerald Shea, Marc Twinney, 
Fidel Vargas, and Carolyn Weaver. The 
chairman is Edward Gramlich.

The Council is to report to the 
Secretary, and such reports shall 
thereupon be transmitted to the 
Congress and to the Board of Trustees of 
each of the Trust Funds.
II. Agenda

The Council will discuss:
• Economic well-being of today’s 

elderly and those soon to retire;
• Prognoses for baby-boom cohorts 

and beyond;
• Issues facing the Social Security 

program;
• Issues concerning pensions and 

other retirement saving; and
• Matters relating to technical panels 

of experts.
The agenda items are subject to 

change as priorities dictate.
The meeting is open to the public to 

the extent that space rs available, 
beginning at 1:00 p.m. on June 24,1994. 
That day’s morning session will deal 
only with internal personnel and 
administrative matters of the Council

not relating to the substantive purpose 
of the meeting. Therefore, under the 
Government in the Sunshine Act (5 
U.S.C. 552b(c)(2)), that session is 
exempt from being open to the public. 
Interpreter services for persons with 
hearing impairments will be provided. 
A transcript of the meeting will be 
available to the public on an at-cost-of 
duplication basis. The transcript can be 
ordered from the Designated Federal 
Officer of the Council.
(Catalog of Federal Domestic Assistance 
Program Nos. 93.802, Social Security- 
Disability Insurance; 93.803, Social Security- 
Retirement Insurance; 93.805, Social 
Security-Survivors Insurance.)

Dated: June 3,1994.
David Lindeman,
Designated Federal Officer, 1994 Advisory, 
Council on Social Security.
[FR Doc. 94-14056 Filed 6-12-94; 8:45 am] 
BILLING CODE 4190-29-P

DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT

Office of the Assistant Secretary for 
Public and Indian Housing
[Docket No. N-94-3761; FR-3538-N-01]

NOFA for Vacancy Reduction Program: 
Technical Correction

AGENCY: Office of the Assistant 
Secretary for Public and Indian 
Housing, HUD.
ACTION: Correction of NOFA.

SUMMARY: This notice corrects a NOFA 
to be published on June 13,1994, in the 
Federal Register. This correction is 
necessary because of errors that were 
discovered in the document after it had 
been submitted to the Federal Register 
for publication. The correction clarifies 
that program funds are not intended to 
be used to support the normal 
maintenance associated with routine 
turnover of units.
FOR FURTHER INFORMATION CONTACT:
Mary Ann Russ, Director, Office of 
Assisted Housing, Department of 
Housing and Urban Development, 451 
Seventh Street SW., room 4204, 
Washington, D.C. 20410, telephone 
(202) 708-1800 or (202)708-1380 
(TDDJ. (These are not toll-free numbers.) 
SUPPLEMENTARY INFORMATION: 
Accordingly, the NOFA for Vacancy 
Reduction Program, scheduled for 
publication in the Federal Register on 
Monday, June 13,1994, as Part V, is 
amended as follows:

1. In the Summary, a new sentence is 
added as the sixth sentence, 
immediately preceding the sentence
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beginning “The NOFA contains 
information on the following:”, to read 
as follows:

It is still the PHA’s responsibility to 
support the normal maintenance 
associated with routine turnover of 
units from operating or other funds.
f t  ft  f t  f t  ft

2 . In Section I.D, “Definitions”, the 
word “routine” is removed from the 
definition of “R epair”.

Authority: 42 U.S.C. 14371 and 3535(d). 
Dated: June 9,1994.

Myra L. Ransick,
Assistant General Counsel for Regulations. 
[FR Doc. 94-14461 Filed 6-10-94; 8:45 am] 
BILLING CODE 4 2 1 0 -3 3 -P

DEPARTMENT OF THE INTERIOR

Office of the Secretary 
RIN 1094-AA45

Use of Alternative Dispute Resolution 
(ADR)
AGENCY: Office of the Secretary.
ACTION: Notice of interim ADR policy 
and opportunity for comment.

SUMMARY: The Department of the 
Interior (Department) has developed this 
two-year interim policy to implement 
the requirements of the Administrative 
Dispute Resolution Act (ADR Act), 
Public Law No. 101-552. This interim 
policy also addresses the Negotiated 
Rulemaking Act, Public Law No. 101-  
648. The Department is adopting this 
interim policy to allow time to acquire 
data on the applicability of ADR 
techniques to selected program 
disputes. During this interim period, the 
Department through its bureaus and 
offices will implement ADR pilot 
programs and other program initiatives 
in an effort to establish a baseline of 
experience in the practical uses of ADR. 
At the conclusion of this interim phase, 
the Department will assess the results of 
the ADR initiatives in conjunction with 
both external and internal comments 
received, develop a proposed final 
policy, allow for public comment, and 
publish a final ADR policy in the 
Federal Register.

The Department seeks comments from 
the public, including, among others, 
those persons whose activities the 
Department regulates, on any aspect of 
this interim policy and its 
implementation, and those persons who 
have engaged in or may in the future 
engage in ADR processes with the 
Department. At the end of the 60 day 
comment period the Department will 
consider issues raised by interested

persons and may modify the interim 
policy based on public comment.
DATES: Comments must be received on 
or before August 12,1994.
ADDRESSES: Written comments should 
be mailed or delivered to Philip G. Kiko, 
Deputy Director, Office of Hearings and 
Appeals (OHA), U.S. Department of the 
Interior, 4015 Wilson Boulevard, 
Arlington, Virginia 22203.
FOR FURTHER INFORMATION CONTACT: 
Philip G. Kiko, Deputy Director and the 
Alternate Dispute Resolution Specialist, 
OHA (703) 235-3810.
SUPPLEMENTARY INFORMATION:

I. Administrative Dispute Resolution 
Act
- The Administrative Dispute 

Resolution Act (ADR Act), Public Lew 
No. 101-552, 5 U.S.C. 581-583, enacted 
November 15,1990, authorizes and 
encourages federal agencies to employ 
consensual methods of dispute 
resolution as alternatives to litigation. 
Under the ADR Act, a federal agency is 
required: (1) To designate a senior 
official as a dispute resolution 
specialist; (2) to establish training 
programs in the use of dispute 
resolution methods; (3) to adopt a policy 
on the use of ADR techniques; and (4) 
to review the standard language in 
agency contracts, grants or other 
agreements, to determine whether to 
include a provision on ADR. Federal 
agencies are also required to consult 
with the Administrative Conference of 
the United States (ACUS) and the 
Federal Mediation and Conciliation 
Service (FMCS) on the development of 
their ADR policies.

Additionally, section 3(a) of the ADA 
Act requires the Department to adopt a 
formal policy as to how it intends to 
implement the ADR Act in each of the 
following areas: (a) Formal and informal 
adjudications; (b) rulemakings; (c) 
enforcement actions; (d) issuing and 
revoking licenses or permits; (e) contract 
administration; (f) litigation brought by 
or against the Department; and (g) other 
departmental action.

Congress enacted the ADR Act to 
reduce the time, cost, inefficiencies and 
contentiousness that are too often 
associated with litigation and other 
adversarial dispute mechanisms. 
Moreover, experience at other federal 
agencies shows that ADR can help 
achieve mutually acceptable solutions 
to disputes more effectively than either 
litigation or administrative adjudication. 
In fact, Vice President Gore 
recommended in September 1993 that 
federal agencies “increase the use of 
alternative means of dispute 
resolution.” National Performance

Review, Recommendation REG06 
(September 7,1993).

While ADR techniques have proven to 
be useful in resolving serious conflicts, 
the day-to-day operations of the 
Department’s bureaus should provide 
conflict avoidance methods, where 
possible. Moreover, the ADR Act, 5 
U.S.C. 582(b), specifically cautions that:

An agency shall consider not using a 
dispute resolution proceeding if—

(1) a definitive or authoritative resolution 
of the matter is required for precedential 
value, and such a proceeding is not likely to 
be accepted generally as an authoritative 
precedent;

(2) . the matter involves or may bear upon 
significant questions of Government policy 
that require additional procedures before a 
final resolution may be made, and such a 
proceeding would not likely serve to develop 
a recommended policy for the agency;

(3) maintaining established policies is of 
special importance, so that variations among 
individual decisions are not increased and 
such a proceeding would not likely reach 
consistent results among individual 

•decisions;
(4) the matter significantly affects persons 

or organizations who are not parties to the 
proceeding;

(5) a full public record of the proceeding 
is important, and a dispute resolution 
proceeding cannot provide such a record; 
and

(6) the agency must maintain continuing 
jurisdiction over the matter with authority to 
alter the disposition of the matter in the light 
of changed circumstances, and a dispute 
resolution proceeding would interfere with 
the agency’s fulfilling that requirement.

The decision whether to use ADR, 
however, remains within each federal 
agency’s discretion, and participation in 
ADR processes is by mutual consent of 
the disputants.

The ADR Act fosters the use of ADR 
by ensuring appropriate protection of 
parties’ and neutrals’ communication. 
The ADR Act, however, is not a statute 
exempting disclosure under the 
Freedom of Information Act (FOIA). To 
establish a baseline of understanding, 
concerned parties should establish 
confidentiality guidelines consistent 
with FOIA requirements before entering 
into negotiations.

Within the limitations set forth in the 
ADR Act, and elsewhere, the 
Department plans to explore, over the 
next two years, whether and in which 
contexts the use of ADR facilitates 
fairer, faster, or more rational 
resolutions of disputes than present 
dispute resolution methods provide. 
Additionally, the Department will 
conduct an evaluation of the interim 
policy. On the basis of this evaluation, 
the Department will consider modifying 
any of its current procedures or rules, as
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appropriate, to allow for greater use of 
ADR.
II. Negotiated Rulemaking Act

In enacting the Negotiated 
Rulemaking Act, Public Law No. 101— 
648, Congress indicated its concern that 
traditional notice and comment 
rulemaking procedures may discourage 
agreement among the potentially 
affected parties and the Federal 
Government. Congress addressed this 
concern by purposefully designing the 
Negotiated Rulemaking Act’s 
procedures to facilitate the cooperative 
development of regulations by 
interested persons and agencies. 
Moreover, Vice President Gore’s report 
recently recommended improving 
agencies’ regulatory systems by 
‘‘[e]ncourag[ing] agencies to use 
negotiated rulemaking more frequently 
in developing new rules.” National 
Performance Review, Recommendation 
REG03. ' .

Negotiated Rulemaking (Reg-Neg) 
does not replace the traditional notice 
and comment rulemaking. Rather, Reg- 
Neg supplements the more traditional 
process by developing consensus 
around the candidate proposed rule 
before an agency publishes it in the 
Federal Register. Combining early 
consensus-building and information
gathering with an opportunity for broad 
public consideration, the Reg-Neg 
process meets the prescription of the 
Administrative Procedure Act, 5 U.S.C. 
551 et seq., and can facilitate more 
effective regulatory development and 
regulations. Moreover, on September 30, 
1993, President Clinton issued a 
Memorandum in conjunction with the 
issuance of Executive Order 12866 on 
Regulatory Planning and Review. The 
Memorandum required each department 
to identify to the Office of Information 
and Regulatory Affairs at least one 
rulemaking within the upcoming year to 
be developed through negotiated 
rulemaking or to explain why negotiated 
rulemaking would not be feasible, 58 ER 
52391 (Oct. 7,1993).

Decisionmakers should view Reg-Neg 
as one of a variety of information- 
gathering and consensus-building or 
consultative processes used to achieve 
effective, efficient, rational, and fair 
agency policy. Although the Negotiated 
Rulemaking Act does not address less 
formal decisionmaking processes, 
including, among others, policy 
roundtables and public meetings, such 
nonadversarial processes may help 
gather information to assist the 
Department in policy development.

Participation in informal regulatory 
development processes can require 
significant commitment of resources on

the part of all participants, including 
federal agencies. The Department’s 
experience, however, has shown that 
consensus-building techniques can 
result in better policy, reduce the high 
rate of litigation, and lower the costs of 
program implementation for the 
Department’s bureaus and the regulated 
community.
III. Interim Policy
A . A pplication o f th e In terim Policy

The Department encourages the 
effective use of ADR and Reg-Neg to the 
fullest extent compatible with existing 
law, and the Department’s resources and 
missions. Based on almost one hundred 
and fifty years of experience, the 
Department recognizes that the use of 
consensus-building techniques and 
nonadversarial planning processes can 
increase the wisdom, efficiency, equity, 
and long-term stability of departmental 
decisions.

The interim policy is intended to 
govern both the programmatic side of 
the Department’s broad responsibility, 
as well as many of the human resources 
aspects. With regard to human 
resources, this interim ADR policy 
embraces the ADR policy of the 
Department’s Office for Equal 
Opportunity. The use of ADR is 
expected to be very useful in matters 
involving equal employment 
opportunity. Workplace dispute issues 
outside the jurisdiction of actions 
governed by regulations issued by the 
Merit Systems Protection Board will 
also be governed by this policy. Where 
the use of ADR would impede effective 
supervisory action in routine matters of 
employee discipline or performance 
appraisal, supervisors may elect not to 
use ADR. ’
B. Purpose o f the Interim  Policy

The Department has developed a two- 
year ADR interim policy in response to 
the requirements of the ADR Act. The 
policy encourages the Department’s 
bureaus to identify disputes amenable to 
ADR and to use ADR, whenever 
practicable. After testing ADR methods 
in a variety of contexts, the Department, 
through the Interior Dispute Resolution 
Council, at the conclusion of the two- 
year interim phase, will assess the 
appropriateness of the use of ADR and 
determine which program areas could 
most benefit from the 
institutionalization of ADR processes. 
Existing bureau ADR efforts should 
continue as this final policy is 
developed.

The Department’s interim ADR policy 
is also designed to disseminate 
knowledge about ADR both within the

Department and to those whom the 
Department serves, as well as to 
introduce new ADR initiatives and to 
provide guidelines for bureaus to apply 
in the implementation of ADR pilot 
programs. These initiatives will produce 
a baseline of experience that will be 
used in developing the Department’s 
final ADR policy. Without the full 
commitment and cooperation of all 

^involved in the two-year interim phase, 
the Department will lose a valuable 
opportunity to learn what works, what 
does not, and how best to capture 
potential benefits from ADR use.
C. Im plem entation o f  Interim Policy
1. Role of the Department’s Dispute 
Resolution Specialist

Pursuant to the ADR Act, the 
Secretary appointed the Director, Office 
of Hearings and Appeals (OHA) to serve 
as the Department’s Dispute Resolution 
Specialist (DRS). This high level, 
Department official was appointed as 
the DRS in order: (1) To facilitate intra- 
departmental coordination and 
communication; (2) to ensure 
consistent, quality training; (3) to 
establish minimum qualifications for 
mediators, arbitrators, and certain 
departmental employees with ADR 
responsibilities; and (4) to reduce 
administrative redundancy. The DRS 
will maintain an “open door” policy, 
welcoming inquiries from and offering 
assistance to the bureaus and interested 
persons. During the period that the 
interim policy is being implemented, 
ongoing input from the public is 
encouraged. The DRS will also develop 
and make available a roster of neutrals 
who are trained in ADR and who would 
be available to participate in a dispute 
resolution proceeding. Despite this focal 
point for ADR activity, the Department’s 
interim ADR policy is to encourage 
decentralized decisionmaking to the 
greatest extent possible.
2 . Role of the Interior Department 
Resolution Council

In order to keep the Department’s 
bureaus informed during the 
implementation of the interim phase, 
the DRS shall, 30 days after publication 
of the Department interim policy, 
convene the Interior Dispute Resolution 
Council (IDRC). Composed of the 
Department’s Assistant Secretaries, 
Solicitor and the Director of the Office 
of Regulatory Affairs (ORA), or their 
respective designees, and chaired by the 
DRS, the IDRC shall monitor and 
evaluated the Department’s use of ADR 
and Reg-Neg and assist in 
intradepartmental policy and process 
coordination. The IDRC shall act as an
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information clearinghouse, recommend 
personnel training courses in ADR 
techniques and program design, and act 
as the liaison between the ACUS and 
FMCS.

Additionally, the IDRC will consider 
the benefits of appointing a 
departmental ombudsman and the 
benefits of appointing an ombudsman 
for selected departmental bureaus. An 
ombudsman could serve the following 
functions: (1) To address specific 
categories of workplace disputes 
through the investigation of the 
circumstances giving rise to the disputes 
and based on their findings to 
recommend corrective actions, if 
appropriate; or (2) to investigate and 
propose the resolution, if appropriate, of 
citizen complaints against the 
Department, including 
recommendations for changes in agency 
structure or organization to better 
address or avoid persistent problems. 
The IDRC will submit a written report 
at the end of the Interim period on the 
use of an ombudsman.
3. Training in ADR

The Department recognizes, 
consistent with the philosophy of the 
National Performance Review, that 
bureaus can best evaluate and develop 
specific ADR programs and initiatives to 
meet bureau needs. Therefore, each 
Bureau Head shall appoint a Bureau 
Dispute Resolution Specialist (BDRS). 
The BDRS shall receive training 
recommended by the DRS in ADR 
consensus-building techniques, conflict 
resolution, and program design.

The DRS shall recommend 
appropriate BDRS training, such 
training to be completed no later than 
60 days following issuance of the 
interim policy. Additionally, the DRS 
shall provide ADR training 
opportunities for selected groups of 
senior managers of the Department, 
whose job responsibilities include 
determining or influencipg how 
disputes will be managed. The DRS will 
also identify opportunities for advanced 
training in facilitation and mediation for 
judges and attorneys within OH A, as 
appropriate.
4. Development of Bureau Alternative 
Dispute Resolution Plans

The BDRS shall develop and submit 
the Bureau’s Alternate Dispute 
Resolution Plan (ADRP) through the 
Bureau Head to the appropriate 
Assistant Secretary no later than 60 days 
following the completion of training. 
The ADRP shall include at least one 
category of disputes amenable to ADR 
methods, and a discussion of how the 
bureau will implement ADR to address

such disputes. Additionally, to facilitate 
the monitoring and evaluation of the 
bureau’s initiative(s), the ADRP should 
address, among other topics, the (1) 
Goals; (2) objectives; (3) timetable; (4) 
implementation strategy; (5) monitoring 
criteria; and (6) evaluation 
methodology. It is permissible if two or 
more bureaus adopt the same plan or 
parts of a plan.

In selecting appropriate ADR pilot 
initiatives, a bureau can focus, for 
example, on a particular category of 
dispute (e.g., contract cases), on a 
variety of disputes involving a 
particular organizational segment or 
region of the agency, or on a particular 
ADR process that would be applied in 
a variety of disputes across the bureau.
In selecting a focus for an ADR pilot 
initiative, the Department encourages 
bureaus to consider using some of the 
disputes that are central to the 
Department’s mission. While a bureau 
should not avoid identifying personnel 
and small contract disputes, for 
example, as candidates for a pilot 
initiative, a bureau should not focus 
exclusively on these areas so that the 
effectiveness of ADR for a bureau can be 
judged in a programmatic context.

Some offices of the Department, such 
as the Office of the Solicitor, assist 
bureaus in carrying out their programs 
rather than conducting programs of their 
own. For the purposes of this policy, 
such offices should assist their client 
bureaus in implementing ADR in a 
programmatic context. Nonetheless, 
such offices should develop an ADRP 
for internal, human resource 
management purposes.

Consistent with the many activities 
and functions of the Department and the 
Federal Acquisition Regulations’ (FAR) 
recognition of the usefulness of ADR in 
government contracts, each BDRS, or 
appointed designees, should review 
categories of all proposed new and 
renewal contracts, agreements, permits, 
memoranda of understanding, and other 
documents, to determine whether to 
include ADR provisions. Moreover, the 
Department encourages the use of ADR 
in contract disputes prior to these 
disputes reaching the Interior Board of 
Contract Appeals. To avoid duplication 
of effort by bureau personnel, the Office 
of the Solicitor, working with the 
Department’s Senior Procurement 
official, will develop standardized ADR- 
related clauses that bureaus can use in 
contracts and other documents.

The Department expects, as well, that 
those bureaus with comparatively more 
dispute resolution experience will, on a 
voluntary basis, assist bureaus less 
familiar with dispute resolution in the 
development of the ADRP. The

Department expects, as well, that inter
bureau initiatives such as “one stop 
permitting,” for example, be 
coordinated with the BDRSs. Each 
BDRS and others involved with the 
implementation of the interim policy 
are encouraged to consult with other 
federal agencies, and others in the 
dispute resolution field in the 
development of their ADR initiatives. 
The DRS is available to provide the 
names of contact persons within various 
federal agencies who have effectively 
utilized ADR methods in resolving 
disputes.

Judges within all boards and divisions 
of OHA will be encouraged to utilize, 
where appropriate, ADR methods, 
including, among others, the use of 
settlement judges, minitrials, and the 
referral of litigants to mediation or 
arbitration in advance of a judge’s 
consideration of a case on the merits. 
OHA will develop an internal policy for 
the appointment of settlement judges 
and will refer litigants to a list of 
approved mediators and arbitrators.

The appropriate Assistant Secretary or 
designee shall, upon receipt of a 
bureau’s ADRP, review and approve the 
ADRP in consultation with the IDRC. 
Within 30 days after approval of an 
ADRP, a bureau shall publish its ADRP 
in the Federal Register or otherwise 
make the ADRP accessible to interested 
persons.
D. M onitoring and Evaluation

Each BDRS shall monitor the 
implementation of his or her bureau’s 
dispute resolution initiatives on an 
ongoing basis, using the criteria 
developed in their ADRP. Each BDRS 
shall submit to the IDRC, through the 
proper Bureau Head and Assistant 
Secretary, every 180 days, an evaluation 
of the bureau’s progress toward meeting 
the goals, objectives, and timetables on 
the basis of the methodology outlined in 
the ADRP. The evaluation should also 
discuss any unanticipated issues that 
each bureau may have encountered and 
how those issues have been or are being 
resolved.

The BDRSs in conjunction with the 
IDRC shall, at the conclusion of the two- 
year interim phase, catalogue and 
evaluate the bureaus’ respective 
initiatives and experiences under their 
ADRPs in a report to the Secretary. This 
evaluation, coordinated by the DRS, as 
chair of the IDRC, will focus on the 
categories of dispute and types ADR 
methods that were most helpful in 
achieving resolution of disputes.

Moreover, because the usefulness of 
ADR to the Department is dependent on 
the processes’ ability to facilitate 
rational, fair, efficient, and stable
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solutions among the Department’s 
bureaus, the regulated community and 
the public, evaluation of the interim 
policy should receive the benefit of 
public public comment and 
participation.

A concluding section of the 
evaluation should explain how dispute 
resolution will be integrated on a 
permanent basis into each bureau’s 
program offices. This process of review, 
evaluation, and modification will allow 
each bureau to systematically and 
regularly improve its ADR programs.
E. Development o f Final ADR Policy

The IDRC in conjunction with the 
BDRSs, and with the benefit of public 
comment and participation, will 
develop a permanent Department ADR 
policy on the basis of the Department’s 
two-year interim policy experience. The 
DRS will be responsible for the 
coordination of the development of the 
Department’s final policy, and shall 
ensure issuance of that policy no later 
than 90 days after the conclusion of the 
interim policy. During the time between 
conclusion of the interim policy and 
issuance of the final policy, the interim 
policy shall remain in effect, as 
appropriate.
F. Negotiated Rulem aking

Pursuant to Executive Order 12866 
and the Presidential Memorandum on 
Negotiated Rulemaking, issued 
September 30,1993, the Department 
will use, where appropriate, negotiated 
rulemaking or other consensus-building 
techniques to develop rules that are fair, 
technically accurate, and clear. Each 
bureau will evaluate, prior to drafting or 
amending any regulation, whether 
negotiated rulemaking is appropriate for 
developing or amending that regulation 
and will explain, on the Regulatory 
Alert Form submitted to the ORA, the 
basis for determining whether or not the 
regulation will be developed or 
amended using negotiated rulemaking.

In explaining whether negotiated 
rulemaking should be used for a 
particular rulemaking, each bureau 
should address at least the following:

(1) Whether there exists a small and 
identifiable group of constituents (the
parties”) with significant interests in 

the rulemaking, so that all reasonably 
foreseeable significant interests can be 
represented by individuals in the 
negotiation;

(2) Whether the parties believe it to be 
m their best interest to enter into a 
negotiated rulemaking;

(3) Whether the parties are willing 
^d  able to enter into negotiated 
rulemaking in good faith;

(4) Whether any single party has, or 
is perceived to have, the ability to 
dominate negotiations, thereby making a 
compromise solution unlikely;

(5) Whether there are clear and 
identifiable issues that are agreed to be 
ripe for a negotiated solution;

(6) Whether a negotiated solution 
would require one or more parties to 
compromise a fundamental value;

(7) Whether the use of negotiated 
rulemaking is reasonably likely to result 
in an agreement or course of action 
satisfactory to all parties; and

(8) Whether there are legal deadlines 
or other legal issues that either mitigate 
against negotiation or provide 
incentives to reach a negotiated 
solution.

If a bureau has decided to enter into 
a negotiated rulemaking, it will prepare 
a brief report describing the goals, 
objectives, anticipated parties, and 
projected timetables of the negotiation. 
Throughout the negotiation, the bureau 
will prepare brief periodic reports 
discussing the progress toward 
achieving the goals, objectives, and 
timetables of the negotiation, and 
highlighting any successes and 
unanticipated events or issues 
encountered during the negotiation. 
These reports shall be submitted to ORA 
and the IDRC.

At the end of the two-year interim 
policy, ORA, the DRS, and IDRC shall 
prepare a report to the Secretary 
evaluating the Department’s experiences 
with negotiated rulemaking. This report 
will focus upon the types of policies, 
categories of rulemakings, and methods 
of negotiation that were most successful 
in achieving customer satisfaction and 
the cost-effective implementation of 
mutually agreeable rulemakings. This 
report will be based upon evaluations 
conducted by the bureaus and 
submitted to ORA, IDRC, and the DRS 
for review and assimilation into the 
report to the Secretary.

This interim policy was not subject to 
Office of Management and Budget 
review under Executive Order 12866.

Dated: June 2,1994.
Bonnie R. Cohen,
Assistant Secretary, Policy, Management and 
Budgets.
Appendix I—Glossary of ADR Terms 
Appendix II—Examples of ADR Initiatives
Appendix I—Glossary of ADR Terms

The following terms are commonly 
associated with ADR and negotiated 
rulemaking and contain many 
recognized forms of ADR. They are 
provided for the reader’s convenience

and have been adapted from the ADR 
Act, the Negotiated Rulemaking Act, 
and other sources.

A lternative m eans o f  dispute 
resolution—An inclusive term used to 
describe a variety of problem-solving 
processes that are used in lieu of 
litigation or administrative adjudication 
to resolve issues in controversy, 
including but not limited to, settlement 
negotiations, conciliation, facilitation, 
mediation, fact-finding, minitrials, and 
arbitration, or any combination thereof.

Arbitration—A process, quasi-judicial 
in nature, whereby a dispute is 
submitted to an impartial and neutral 
third party who considers the facts and 
merits of a case and decides the matter. 
To be revised consistent with 5 U.S.C. 
588, et. seq.

Conciliation—Procedures intended to 
help establish trust and openness 
between the parties to a dispute.

Dispute—An issue which is material 
to a decision concerning an 
administrative or mission-related 
program of an agency and with which 
there is disagreement between the 
agency and a person or persons who 
would be substantially affected by the 
decision.

Dispute resolution com m unication— 
Any oral or written communication 
prepared for the purposes of a dispute 
resolution proceeding, including any 
memoranda, notes, or work product of 
the neutral, parties, or nonparty 
participants. A written agreement to 
enter into a dispute resolution 
proceeding, or a final written agreement 
or arbitration award reached as a result 
of a dispute resolution proceeding, is 
not a dispute resolution 
communication.

Dispute resolution proceeding—Any 
process in which an alternative means 
of dispute resolution is used to resolve 
an issue in controversy in which a 
neutral is appointed and specified 
parties participate.

Facilitation—Involves the assistance 
of a third party who is impartial toward 
the issues under discussion and who 
works with all participants in a whole 
group session providing procedural 
directions on how the group can 
effectively move through the problem
solving steps of the meeting and arrive 
at the jointly agreed upon goal.

Fact-finding—Involves the use of 
neutrals acceptable to all parties to 
determine disputed facts. This can be 
particularly useful where disagreements 
about the need for or the meaning of - 
data are impeding resolution of a 
dispute, or where the disputed facts are 
highly technical and would be better 
resolved by experts. Fact-finding 
usually involves an informal

IV. Executive Order 12866
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presentation of its case by each party. 
The neutral(s) then provide an advisory 
opinion on the disputed facts, which 
can be used by the parties as a basis for 
further negotiation.

Litigation—A dispute brought in a 
court of law to enforce a statute, right, 
or legally created causé of action that 
will be decided based upon legal 
principles or evidence presented.

M ediation—Involves the intervention 
into a dispute of an impartial and 
neutral third party, who has no 
decisionmaking authority but who will 
procédurally assist the parties to reach 
voluntarily an acceptable settlement of 
issues in dispute.

M initrial—A structured settlement 
process in which the disputants agree 
on a procedure for presenting their cases 
in highly abbreviated versions (usually 
no more than a few hours or a few days) 
to senior officials for each side with 
authority to settle the dispute. This 
process allows those in senior positions 
to see firsthand the relative strengths 
and weaknesses of their cases and can 
serve as a basis for more fruitful 
negotiations. Often, a neutral presides 
over the hearing, and may, 
subsequently, mediate the dispute or 
help parties evaluate their cases.

N egotiated rulem aking—Rulemaking 
accomplished through the use of a 
negotiated rulemaking committee.

N egotiated rulem aking com m ittee— 
An advisory committee established by 
an agency in accordance with the 
Negotiated Rulemaking Act and the 
Federal Advisory Committee Act to 
consider and discuss issues for the 
purpose of reaching a consensus in the 
development of a proposed rule.

N egotiation—Involves a bargaining 
relationship between two or more 
parties who have either perceived or 
actual conflicts of interest. The 
participants join voluntarily in a 
temporary relationship to educate each 
other about their needs and interests 
and exchange specific resources or 
promises that will resolve on or more 
issues. Almost all of the ADR 
procedures, in which the parties 
maintain control over the outcome of 
the conflict, are variations upon or 
elaborations of the negotiation process.

Neutral—An individual, who with 
respect to an issue in controversy, 
functions specifically to aid the parties 
in resolving the controversy. The 
individual may be a permanent or 
temporary officer or employee of the 
Federal Government, or any other 
individual who is acceptable to the 
parties to a dispute resolution 
proceeding. A neutral shall have no 
official, financial, or personal conflict of 
interest with respect to the dispute,

unless such interest is fully disclosed in 
writing to all parties and all parties 
agree that the neutral may serve.

Ombudsman—A person designated to 
address selected categories of disputes 
by investigating the circumstances that 
gave rise to the matter; and based upon 
the investigative findings, 
recommending corrective action, as 
appropriate.

Roster—A list of persons qualified to 
provide services as neutrals that is 
maintained by the agency.
Appendix II—Examples of ADR 
Initiatives

Various bureaus and offices within 
the Department have been involved in 
implementing ADR processes. Some of 
the more prominent examples of ADR 
initiatives that reflect the Department’s 
commitment to ADR include:

In 1990, the Department disseminated 
to each of the Department’s bureaus and 
offices an ADR survey designed to 
identify program areas that could be 
amenable to ADR techniques. Among 
the questions asked were: (1) The 
categories of disputes in which the 
organization is typically involved; (2) 
the number of cases during the prior 2 
fiscal years that were (a) docketed, (b) 
settled, and (c) litigated, and the 
approximate cost involved; and (3) the 
organization’s experience to date in 
utilizing ADR techniques.

The Department conducted an 
orientation program on ADR. Included 
in the orientation program was Senator 
Charles Grassley, one of the sponsors of 
the ADR Act, together with 
representatives of the Administrative 
Conference of the United States (ACUS) 
and the Federal Mediation and 
Conciliation Service (FMCS).

The Department conducted a one day 
training program on ADR. The training 
focused on die various methods of ADR 
and included representatives from the 
U.S. Army Corps of Engineers, the 
Environmental Protection Agency, the 
Department of Health and Human 
Services, and the Department of 
Transportation, each of whom shared 
their experiences in developing 
successful ADR programs.

The Department’s Office for Equal 
Opportunity (OEO) provided training in 
basic and advanced mediation skills for 
OEO and personnel program officials 
and Equal Employment Opportunity 
(EEO) counselors. OEO also issued a 
directive to bureaus and offices 
providing guidance on the development 
and implementation of ADR pilot 
programs consistent with 29 CFR part 
1614. Under this directive each bureau 
and office is to submit an ADR pilot 
program plan delineating specific

actions to be taken to incorporate ADR 
techniques into the EEO complaints 
process.

The Department recently made 
consideration of the use of ADR in the 
resolution of discrimination complaints 
mandatory and has designated a 
Departmental EEO/ADR Coordinator 
and directed each bureau to designate a 
Bureau EEO/ADR Coordinator.

The Department designated the 
Bureau of Reclamation as a pilot bureau 
in FY-93 for the purpose of testing the 
effectiveness of mediation in the 
resolution of EEO complaints and 
administrative grievances. The Bureau 
has relied exclusively on contract 
neutrals to serve as mediators for all 
dispute referred for ADR. Mediation has 
also been utilized by Reclamation in 
other program areas, including resource 
management and contract 
administration. Reclamation is assessing 
the results of its mediation program to 
determine whether to expand its usage 
to other program areas.

The Department’s Office of Hearings 
and Appeals has implemented ADR as 
an alternative to administrative 
litigation. The Board of Indian Appeals 
and the administrative law judges 
vested with authority for adjudicating 
Indian probate cases have encouraged 
the use of settlement agreements to 
resolve these matters. Under 43 CFR 
4.207, administrative law judges have 
been authorized to effect compromise 
settlements in probate actions where the 
parties concerned agree to compromise 
and where the judge establishes that all 
necessary conditions have been met. 
The Board of Contract Appeals has been 
effectively implementing ADR processes 
over the last 2 years in its cases. At the 
time a case is docketed, the Board issues 
an order notifying the parties to the 
dispute of the availability and benefits 
of ADR. Through actively promoting 
ADR as a viable alternative, the Board 
has settled a majority of its cases 
without the need to conduct a hearing.

The Bureau of Land Management 
(BLM) has recognized the benefits of 
ADR techniques, and a presentation on 
the topic was made at the Bureau’s 
Solid Minerals Conference in 
Albuquerque, New Mexico, in April
1993. The BLM, in partnership with the 
Bowie State University’s Center for 
Alternative Dispute Resolution, has 
provided basic Conflict Management 
ADR training to Personnelists and EEO 
practitioners, as well as to key 
management officials. The BLM will 
continue to work with the Center for 
ADR and other outside resources to 
provide training during Fiscal Year
1994.
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The Minerals Management Service 
(MMS) has a rich history of ADR. The 
MMS’s examples include ( l j  a process 
targeted at settling outstanding and 
contentious mineral royalty claims 
which has reduced appeals and 
litigation and increased royalty 
collections, and (2j  more than a decade 
of conflict resolution training for 
offshore minerals management 
personnel and establishment and 
conduct of a joint review panel for 
constituent review of environmental 
documents.

The Bureau of Mines (USBM) has 
recognized the benefits of ADR 
techniques and has provided training to 
principal officials in the use of ADR 
techniques. Training was provided by a 
contractor for the Directorates of the 
Bureau on orientation to ADR 
techniques; Information and Analysis 
on September 28,1993; Finance and 
Management, December 8 ,. 1993; and 
Research on January 11, 1994- Training 
will also be provided to EEQ Counselors 
by the EEO Staff and the Federal 
Mediation and Conciliation. Service in 
June 1994. The Bureau plan to continue 
the use of ADR for EEO complaints and 
to expand it to other types of disputes. 
The EEO Office has used mediation and 
negotiation for EEO complaints in the 
precomplaint stage and also the formal 
complaint stage.
[FR Doc. 94-14288- Filed 6-10-94; 8:45 am] 
BILLING CODE 4310-79-M

Bureau of Land Management

[NV-930-04-421&-04; N 571541

Realty Action; Termination of 
Segregation and Opening Order,
Nevada

AGENCY: Bureau, of Land Management, 
Interior.
ACTION: Notice.

SUMMARY: This notice terminates a 
segregation of public land which is no 
longer necessary. The land will be 
opened to operation of the public lands 
laws generally, including the mining 
laws.
EFFECTIVE DATE: The segregation will be 
terminated and the land opened upon 
publication of this notice in the Federal 
Register.
SUPPLEMENTARY INFORMATION? The 
following described public land in 
Douglas County, Nevada, was proposed . 
for disposal by exchange under Section 
206 of the Federal Land Policy and 
Management Act of October 21,1976  
(43 U.S.C. 1716k

Mount Diablt* Meridian, Nevada 
T. 11 N., R. 21 E.

See. 4 ; SWY«NW%SE%* NW1AS.W%SE.Y*, 
NY2SW 1ASW 1ASE1/t,NV2SV2SWY45EY4) 
SV2SW1ASWV4SW1ASEV4, 
WV2SWY4SEV4SWV4SWY4SEY4; 

aggregating approximately 29.0625 acres;

as announced in the Notice of Realty 
Action published on page 18414 of the 
April 9 ,1993, Federal Register. This 
land is no longer involved in the land 
exchange proposal. Therefore, the 
segregption of this land from 
appropriation under the public land 
laws, including the mining laws, is now 
terminated upon publication of this 
notice in the Federal Register. 
Simultaneously, the land is again open 
to the operation of the public land laws, 
including the mining laws.
FOR FURTHER INFORMATION CONTACT: 
More detailed information is available 
from the Area Manager or Steep Weiss, 
Bureau of Land Management, Walker 
Resource Area, 1535 Hot Springs Road, 
suite 300, Carson City, Nevada 89706; 
telephone (702) 885-6000.

Dated: June 1,1994.
John Matthiessen,
Area Manager, Walker Resource Area-.
[FR Doc. 92-14260 Filed 6-10-94; 8:45 am} 
BILLING CODE 4310-HC-M

[NV-930-4210-05; N-48693]

Notice of Realty Action: Lease/ 
Purchase for Recreation and Public 
Purposes

AGENCY1: Bureau of Land Management. 
ACTION: Recreation and public purpose 
lease/purchase.

SUMMARY: The following described 
public land in Henderson, Clark County, 
Nevada has been examined and found 
suitable for lease/purchase- for 
recreational or public purposes under 
the provisions of the Recreation and 
Public Purposes Act, as amended (43 
U.S.C. 869 et seq:}. The Clark County 
School District proposes to use the land 
fora junior high school. .
Mount Diablo Meridian, Nevada
T. 22 S.,R. 63 E.,

Section 16: EY2SE V-»SE V*
Containing 20 acres, more or less.

The land is not required for any 
federal purpose. The lease/purchase is 
consistent with current Bureau planning 
for this area and would be in the public 
interest. The lease/patent, when issued, 
will be subject to the provisions of the 
Recreation and Public Purposes Act and 
applicable regulations of the Secretary 
of the Interior, and will contain the

following reservations to the United 
States:

1 . A right-of-way thereon for ditches 
or canals constructed by the authority of 
the United States, Act of August 30,
1890 (43 U.S.C. 945).

2 . All minerals shall be reserved to 
the United States, together with the 
right to prospect for, mine and remove 
such deposits from the same under 
applicable law and such regulations as 
the Secretary of the Interior may 
prescribe and will be subject, to:

1 . Easements in favor of the City of 
Henderson for roads, public utilities and 
flood control purposes as follows: 30 
feet in width along the north boundary, 
50 feet in width along the east 
boundary, 40 feet in width along the 
south boundary, 30 feet in width along 
the west boundary, together with the 
following radius curves: NW corner 
having a 15 foot radius, NE comer 
having a 25 foot radius, SET comer 
having a 54 foot radius, and the SW 
comer having a 20  foot radius.

2. Those rights for power transmission 
line purposes which have been granted 
to Nevada Power Company by Permit 
No. N-33079 the under the Act of 
October 21,1976 (43 U.S.C. 1761J.

Detailed information concerning this 
action is available for review at the 
office of the Bureau of Land 
Management, Las Vegas District, 4765
W. Vegas Drive, Las Vegas, Nevada.

Upon publication of this notice in the 
Federal Register, the above described 
land will be segregated from all other 
forms of appropriation under the public 
land laws, including the general mining 
laws, except for lease/purchase under 
the Recreation and Public Purposes Act-, 
leasing under the mineral leasing laws 
and disposals under the mineral 
disposal laws.

For a period of 45 days from the date 
of publication of this notice in the 
Federal Register, interested parties may 
submit comments to the District 
Manager, Las Vegas District,. P.G. Box
26569., Las Vegas, Nevada 89126. Any 
adverse comments will be reviewed by 
the State Director.

In the absence of any adverse 
comments, the classification of the land 
described in this Notice will become 
effective 60 days from the date of 
publication in the Federal Register. The 
lands will not be offered for lease/ 
purchase until after the classification 
becomes effective.

Dated: June 1 ,1994.
Gary Ryan,
Acting District Manager, Las Vegas, NV.
[FR Doc. 94-44261 Filed &-10-94; 8:45am) 
BILLING CODE 4310-HC-M
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National Park Service

Delaware and Lehigh Navigation Canal 
National Heritage Corridor 
Commission Meeting

AGENCY: National Park Service, Interior. 
ACTION: Notice of meeting.

SUMMARY: This notice announces an 
upcoming meeting of the Delaware and 
Lehigh Navigation Canal National 
Heritage Corridor Commission. Notice 
of this meeting is required under the 
Federal Advisory Committee Act (Public 
Law 92-463).

Meeting Date and Time: Thursday, June 23, 
1994; 1:30 p.m. until 4:30 pun.

Address: Kemerer Museum of Decorative 
Arts, 427 North New Street, Bethlehem, PA 
18018.

The agenda for the meeting will focus 
on implementation of the Management 
Action Plan for the Delaware and 
Lehigh Canal National Heritage Corridor 
and State Heritage Park. The 
Commission was established to assist 
the Commonwealth of Pennsylvania and 
its political subdivisions in planning 
and implementing an integrated 
strategy, for protecting and promoting 
cultural, historic and natural resources. 
The Commission reports to the 
Secretary of the Interior and to 
Congress.
SUPPLEMENTARY INFORMATION: The 
Delaware and Lehigh Navigation Canal 
National Heritage Corridor Commission 
was established by Public Law 100-692, 
November 18,1988.
FOR FURTHER INFORMATION CONTACT: 
Executive Director, Delaware and 
Lehigh Navigation Canal National 
Heritage Corridor Commission, 10 E. 
Church Street, room P-208, Bethlehem, 
PA 18018, (610) 861-9345.
Karen Wade,
Acting R egional Director, M id-Atlantic 
Region ;
[FR Doc. 94-14220 Filed 6-10-94; 8:45 am] 
BILU N G  C O D E 4 3 1 0 -7 0 - M

INTERSTATE COMMERCE 
COMMISSION
[D ocke t No. A B -5 5  (Sub-No. 485]

CSX Transportation, Inc.— 
Abandonment-—Between Lynchburg 
and Sumter in Lee and Sumter 
Counties, SC

AGENCY: Interstate Commerce 
Commission.
ACTION: Notice of findings.

SUMMARY: The Commission has issued a 
certificate authorizing CSX

Voi. 59, No. 112 / Monday, June 13, 1994 / Notices

Transportation, Inc. (GSXT) to abandon
16.01 miles of rail line between 
milepost AK-313.43 at Lynchburg and 
milepost AK-329.44 at Sumter, which is 
located in Lee and Sumter Counties, SC. 
The abandonment certificate will 
become effective July 10,1994, unless 
the Commission finds that: (1) A 
financially responsible person has 
offered financial assistance (through 
subsidy or purchase) to enable the rail 
service to be continued; and (2) it is 
likely that the assistance would fully 
compensate the railroad.

Any financial assistance offer and any 
requests for a public use condition must 
be filed with the Commission and CSXT 
np later than 10 days from the date of 
publication of this Notice. The 
following notation shall be typed in 
bold face in the lower left-hand comer 
of the envelope containing the offer: 
“Office of Proceedings’, AB-OFA.” Any 
offer previously made must be remade 
within this 10-day period.

Information and procedures regarding 
financial assistance for continued rail 
service are contained in 49 U.S.C. 10905 
and 49 CFR 1152.27.

Dated: June 7,1994.
By the Commission, David M. Konschnik, 

Director, Office of Proceedings.
Sidney L. Strickland, Jr.,
Secretary.
(FR Doc. 94-14340 Filed 6-9-94; 12:48 pm] 
BILLING C O D E 7 0 3 5 -O 1 -P

[F inance D ocket No. 32517]

Pickens Railway Corporation, Inc.—  
Acquisition and Operation 
Exemption—Pickens Railroad 
Company

Pickens Railway Corporation, Inc., a 
noncarrier, has filed a notice of 
exemption to acquire and operate 
approximately 8 miles of rail line from 
Pickens Railroad Company. The line 
extends between milepost 0.0 at Pickens 
and milepost 8.0 at Easley, in Pickens 
County, SC. The transaction was 
expected to be consummated after May
30,1994, the exemption’s effective date.

Any comments must be filed with the 
Commission and served on: R. Murray 
Hughes, P. O. Box 1389, 208 Garvin 
Street, suite G, Pickens, SC 29671.

This notice is filed under 49 CFR 
1150.31. If the notice contains false or 
misleading information, the exemption 
is void ab initio. Petitions to revoke the 
exemption under 49 U.S.C. 10505(d) 
may be filed at any time. The filing of 
a petition to revoke will not 
automatically stay the transaction.

Decided: June 7,1994.

By the Commission, David M. Konschnik, 
Director, Office of Proceedings.
Sidney L. Strickland, Jr.,
Secretary
(FR Doc. 94-14284 Filed 6-10-94; 8:45 am] 
BILLING C O D E 7 0 3 5 - 0 1 - P

DEPARTEMENT OF LABOR

Office of the Secretary

Glass Ceiling Commission; 
Postponement of Open Meeting

SUMMARY: This notice postpones the 
June 23,1994 open meeting of the Glass, 
Ceiling Commission. The notice for this 
meeting was announced in the Federal 
Register on May 17,1994 (59 FR 25669). 
A new date for the Open Meeting will 
be announced in the future.
FOR FURTHER INFORMATION CONTACT: 
Glass Ceiling Commission, U.S. 
Department of Labor, 200 Constitution ' 
Avenue, NW., room C-2313, 
Washington, DC 20210 , (202) 219-7342.

Signed at Washington, DC this 7th day of 
June, 1994.
Robert B. Reich,
Secretary o f Labor
{FR DoC. 94-14245 Filed 6-10-94; 8:45 am] 
BILLIN G C O D E 4 5 1 0 -2 3 - M

Glass Ceiling Commission; 
Postponement of Open Site Hearing

SUMMARY: This notice postpones the 
June 24,1994 Open Site Hearing of the 
Glass Ceiling Commission. The notice 
for this Open Site Hearing was 
announced in the Federal Register on 
May 17,1994 (59 FR 25670). A new date 
for the Open Site Hearing will be 
announced in the future.
FOR FURTHER INFORMATION CONTACT: 
Glass Ceiling Commission, U.S. 
Department of Labor, 200 Constitution 
Avenue, NW., room G-2313, 
Washington, DC 20210, (202) 219-7342.

Dated: Signed at Washington, DC this 7th 
day of June, 1994.
Robert B. Reich,
Secretary o f Labor
[FR Doc. 94-14246 Filed 6-10-94; 8:45 am] 
BILU N G  C O D E 4 5 1 0 -2 3 4 / 1

NUCLEAR REGULATORY 
COMMISSION

Advisory Committee on Nuclear 
Waste; Meeting

The Advisory Committee on Nuclear 
Waste (ACNW) will hold its 65th 
meeting on Wednesday and Thursday
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June 29 and 30,1994, in Room P-110, 
7920 Norfolk Avenue, Bethesda, 
Maryland.

The entire meeting will be open to 
public attendance.

The agenda for the subject meeting 
shall be as follows:
Wednesdays June 29; 1994—8:30 a.m.

until 6 p j r .
Thursday, June 30,1994—8:30 a.m.

until 6 pun.
During this meeting the Committee 

plans to consider the following:
A. P roposed Am endm ents to 10 CFR 

part 60, on D isposal o f  High-Level 
Radioactive Wastes in G eologic 
Repositories—Design Basis Events fo r  
the G eologic Repository O perations 
Area—Review the proposed 
amendments with emphasis on the 
definition of “important to safety”1 for 
certain structures, systems, and 
components.

B. Problem s in  the Siting o f  the 
Proposed Low-Level R adioactive Waste 
Disposal Facility at M artinsville, IL— 
Discuss the failed attempt to site a LLW 
Disposal facility at Martinsville, IL with 
participants in the process, with a focus 
on lessons learned from the experience.

C. Substantially Com plete 
Containment—Hear a briefing by the 
NRC staff on this topic; interest lies in 
exploring current views on reliance 
placed on geologic versus engineered 
barriers in an HLW repository.

D. Tectonics o f the P roposed HLW 
Repository at Yucca M ountain—Hear a 
briefing from representatives of the State 
of Nevada on its concerns related to and 
investigations of tectonic and magmatic 
processes at die proposed Yucca 
Mountain site.

E. Update on  the System atic 
Regulatory A nalysis—Discuss with the 
NRC staff the current status of the 
systematic regulatory analysis and 
current products from this effort such as 
the License Application Review Plan 
and the Standard Format and Content 
Guide for an HLW Repository.

F. Compatibility and A dequacy o f
Agreement States Programs—Discuss 
among the ACNW issues associated 
with the disposal of LLW in Agreement 
States. ; . ’ !,

G. Preparation o f  ACNW Reports— 
Prepare ACNW reports on issues 
considered during this and previous 
meetings.

H. Future Activities—D iscuss topics 
proposed for consideration by the full 
Committee and working groups.

I. M iscellaneous—Discuss 
miscellaneous matters related to  the 
conduct of Committee activities and 
organizational activities and complete 
discussion of matters and speci fic issues

that were not completed during 
previous meetings, as time and 
availability of information permit.

Procedures for the conduct of and 
participation in ACNW meetings were 
published m  the Federal Register on 
June 6,1988 (53 FR 20699}. In 
accordance with these procedures, oral 
or written statements may be presented 
by members of the public, electronic 
recordings will be permitted only 
during those portions of the-meeting, 
that are open to the public, and 
questions may be asked only by 
members of the Committee, its 
consultants, and staff. Persons desiring 
to make oral statements should notify 
the ACNW Executive Director, Dr. John 
T. Larkins, as far in advance as 
practicable so that appropriate 
arrangements can be made to allow the 
necessary time during the meeting for 
such statements. Use of still, motion 
picture, and television cameras during 
this meeting, may be limited to selected 
portions of the meeting as determined 
by the ACNW Chairman. Information 
regarding the time to be set aside for this 
purpose may be obtained by contacting 
the ACNW executive Director prior to 
the meeting. In view of the possibility 
that the schedule for ACNW meetings 
may be adjusted by the Chairman as 
necessary to facilitate the conduct of the 
meeting, persons planning to attend 
should check with the ACNW Executive 
Director i f  such rescheduling would 
result in major inconvenience.

Further information regarding topics 
to be discussed, whether the meeting 
has been cancelled or rescheduled, foe 
Chairman’s ruling on requests for foe 
opportunity to present oral- statements 
and foe time allotted therefor can be 
obtained fey contacting the ACNW 
Executive Director, Dr. John T. Larkins 
(telephone 301-492-4516}, between 
7:30 a.m. and 4:15 p.m. e.s.t.

Dated: June 7,1994.
Andrew L. Bates,
A dvisory Com m ittee M anagement O fficer.
[FR Doc. 94-14257 Filed 6-10-94; 8:45 am] 
BILLING: C O D S  7 5 9 0 - 0 1 -M

Organization of Agreement State 
Managers’ Workshop and Public 
Meeting on Rulemakings
AGENCY: Nuclear Regulation 
Commission.
ACTION: Notice of meeting.

SUMMARY: The U.S. Nuclear Regulatory 
Commission (NRC) staff plans to hold a 
public workshop for managers- of the 
Organization of Agreement States. The 
Commission has directed the-staff to 
review and prepare for the

Commission’s consideration 
recommendations to improve NEC’s 
Agreement States Program to assure 
adequate protection of the public health 
and safety. In this process, foe 
Commission staff has solicited the 
opinions of those with historical 
backgrounds in foe Agreement State 
program and representatives of foe 
Agreement States. Topics for discussion 
at the upcoming workshop include: 
Open Discussion of Agreement State 
Issues; New Policy Statement of NRC 
Agreement States Program; Integrated 
Materials Performance Evaluation 
Program; Sealed Source and Device 
Review; Federal Advisory Committee 
Act Update; Medical Management Plan; 
Allegations Received Against Radiation 
Control Programs; National Data Base 
for Events Reporting; and OAS Task 
Force on National Event Data Base. A 
Session on NRC Rulemakings will be 
held on foe afternoon of July 12', 1994.
DATES: The workshop will be held on 
July 12-14,1994. The times are:
Tuesday, July 12,1994—8:30 a.m.- 5  

p.m.
Wednesday, July 13,1994—8:30 a-.nr.-5 

p.m
Thursday, July 14,1994—8:30 a.m.-12  

noon
ADDRESSES: The workshop will held at 
the Washington Dulles Mairiott Suites, 
located at 13101 Worldgate Drive, 
Herndon, Virginia 22070 (703/709- 
0400).
FOR FURTHER INFORMATION CONTACT: 
Rosetta Virgilio, Office of State 
Programs, Mail Stop 3-D—23, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555 Telephone 301/ 
5 0 4 -2 3 0 7 .
CONDUCT OF THE MEETING: The workshop 
wifi be conducted in a manner that will 
expedite foe orderly conduct of 
business. A transcript of foe workshop 
will be available for inspection, and 
copying for a fee, at foe NRC Public 
Document Room, 2120 L Street, NW. 
(Lower Level), Washington, DC 20555 
on or about September 15,1994.

The following procedures apply to 
public attendance at foe workshop:
1 . Questions or statements will be 

entertained as time permits.
2 , Seating will be on a first-come, first- 

served basis.
Darted at Rockville, Maryland this 7th day 

of June 1993.
For the Nuclear Regulatory Commission. 

Richard L. Bangart,
Director,, O ffice o f  State Programs.
[FR Doc. 94-14258 Filed 6-10-94; 8:45 ami 
BILLING CODE 7590-01-M
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[D ocke t No. IA -94-011  and ASLBP No. 9 4 -  
696 -05 -E A ]

Establishment of Atomic Safety and 
Licensing Board

Pursuant to delegation by the 
Commission dated December 29,1972, 
published in the Federal Register, 37
F. R. 28710 (1972), and Sections 2.105, 
2.700, 2.702, 2.714, 2.717 and 2.721 of 
the Commission’s Regulations, all as 
amended, an Atomic Safety and 
Licensing Board is being established in 
the following proceeding.
In The Matter of Dr. James E. Bauer 

Enforcement Action IA 94-011

This Board is being established 
pursuant to the request of James E.
Bauer, M.D., in response to an 
immediately effective order. On May 10 , 
1994, the Deputy Executive Director for 
Nuclear Materials Safety, Safeguards 
and Operations Support issued IA 94— 
011 to Dr. Bauer, entitled “Order 
Prohibiting Involvement in NRC- 
Licensed Activities (Effective 
Immediately).” 59 Fed. Reg. 25673, May
17,1994. The Order prohibits Dr. Bauer 
from being named on any NRC license 
in any capacity and from otherwise 
performing licensed activities for a 
period of five years from the date of this 
order. For an additional two years, Dr. 
Bauer is required to notify the NRC of 
any involvement in licensed activities.

Dr. Bauer has been listed as the 
Radiation Safety Officer and sole, 
authorized user on NRC license No. 37— 
28179-01 (license) issued to the Indiana 
Regional Cancer Center (Licensee) 
located in Indiana, Pennsylvania. By an 
order Modifying and Suspending 
License (Effective Immediately), issued 
November 16,1993, the license has been 
modified to prohibit Dr. Bauer from 
engaging in activities under the license 
and to suspend the Licensee’sauthority 
to receive and use licensed material.

An order designating the time and 
place of any hearing will be issued at a 
later date.

All correspondence, documents and 
other materials shall be fried in 
accordance with 10 CFR 2.701. The 
Board consists of the following 
Administrative Judges:
G. Paul Bollwerk, Chairman, Atomic Safety 

and Licensing Board Panel, U.S. Nuclear 
Regulatory Commission, Washington, DC 
20555

Dr. Charles N. Kelber, Atomic Safety and 
Licensing Board Panel, U.S. Nuclear 
Regulatory Commission, Washington, DC 
20555

Dr. Peter S. Lam, Atomic Safety and 
Licensing Board Panel, U.S. Nuclear 
Regulatory Commission, Washington, DC 
20555.

Issued at Bethesda, Maryland, this 6th day 
of June 1994.
B. Paul Cotter, Jr.,
C hief A dm inistrative Judge A tom ic Safety and 
Licensing Board Panel.
[FR Doc. 94-14259 Filed 6-10-94 8:45 am] 
BILLING CO D E 7590-01-M

SECURITIES AND EXCHANGE 
COMMISSION
[Release No. 34-34160; F ile  No. S R -M S R B - 
94 -5 ]

Self-Regulatory Organizations; Filing 
and Order Granting Accelerated 
Approval of Proposed Rule Change by 
the Municipal Securities Rulemaking 
Board Relating to Rule G-37 on 
Political Contributions and 
Prohibitions on Municipal Securities 
Business, and Rule G -8 on 
Recordkeeping

June 3,1994.
Pursuant to Section 19(b)(1) of the 

Securities Exchange Act of 1934 
(“Act”), 15 U.S.C. 78s(b)(l), notice is 
hereby given that on May 24,1994, the 
Municipal Securities Rulemaking Board 
(“Board” or “MSRB”) filed with the 
Securities and Exchange Commission 
(“Commission”) a proposed rule change 
as described in Items I and II below, 
which Items have been prepared by the 
self-regulatory organization. The 
purpose of the proposed rule change is 
to provide procedures for dealers to seek 
exemptive relief from rule G-37, in 
limited circumstances, and to clarify 
certain definitions in rules G-37 and G—
8 . The Board has requested accelerated 
approval of the proposed rule change to 
facilitate compliance with rule G-37. 
The Commission is publishing this 
notice to solicit comments on the 
propose rule change from interested 
persons. As discussed below, the 
Commission finds good cause for 
granting accelerated approval of the 
proposed rule change.
I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change

The Board is filing the proposed rule 
change to amend rule G—37 concerning 
political contributions and prohibitions 
on municipal securities business, and 
rule G- 8  concerning recordkeeping. The 
proposed rule change: (i) Provides 
procedures for dealers to seek 
exemptive relief from rule G—37’s 
prohibition on business, in limited 
circumstances; and (ii) clarifies certain 
definitions in rules G-37 and G-8 . The 
Board has requested accelerated 
approval of the proposed rule change to 
facilitate compliance with the rule.

I I. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change

In its filing with the Commission, the 
Board included statements concerning 
the purpose of and basis for the 
proposed rule change and discussed any 
comments it received on the proposed 
rule change. The text of these statements 
may be examined at the places specified 
in Item IV below. The self-regulatory 
organization has prepared summaries, < 
set forth in Sections (A), (B), and (C) 
below, of the most significant aspects of 
such statements.
A. Self-Regulatory O rganization’s 
Statem ent o f the Purpose o f, and  
Statutory Basis for, the Proposed Rule 
Change

In response to the Board’s initial 
proposal on political contributions and 
prohibitions on municipal securities 
business and its rule G-37 filing with 
the Commission,1 the Board received a 
number of comments recommending 
that the Board consider providing, in 
limited instances, a “good faith 
exemption” to the rule’s prohibition on 
municipal securities business.2 In fight 
of these comments, the Board has 
determined to submit the proposed rule 
change.

A registered securities association or 
appropriate regulatory agency may exempt a 
dealer who is prohibited from engaging in 
municipal securities business with an issuer 
from such prohibition.

A number of commenters on rule G- 
37 have expressed concern that- 
imposing a prohibition on municipal 
securities business may be unfair in 
certain limited situations when political 
contributions have been made.3 For 
example, a disgruntled municipal 
finance professional may make a 
contribution purposely to injure the 
dealer, its management or employees. 
Also, a municipal finance professional 
eligible to vote for an issuer official may 
make a number of small contributions 
during an election cycle (e.g., over four 
years) which, when consolidated, 
amount to slightly over the $250 de 
m inim is exemption (e.g., $255). In both 
examples, the contributions would 
trigger the prohibition on business 
under rule G—37(b), thereby prohibiting 
the dealer from engaging in municipal

1 The Commission approved rule G -37 in 
Securities Exchange Act Release No. 3 3 8 6 8  (April 
7 ,1994), 59 FR 17621. Rule G -37 became effective 
on April 25 ,1994 .

2 The Board previously considered and rejected 
the inclusion of a good-faith exception to the rule. 
See Securities Exchange Act Release No. 3 34 82  
(January 14 ,1994), 59 FR 3389.

3 See rule G -37 approval order, supra note 1.
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f securities business with the issuer for 
(two years.
; The Board recognizes that in certain * 
circunfstances, such as those discussed 
¡above, the rule’s prohibition on business 
maybe too harsh a consequence for 

1 truly inadvertent contributions or the 
! contributions of disgruntled employees. 
i Thus, the Board has determined to add 
i new paragraph (i) to rule G—37 to 
I establish a procedure whereby the 
1 National Association of Securities 
1 Dealers (“NASD”) and the federal bank 
; regulatory agencies (j.e„ the Office of 
Comptroller of the Currency, Federal 
Reserve Board, and Federal Deposit 
Insurance Corporation), upon 
application by a dealer subject to such 
association’s or agency’s inspection and 
enforcement authority, may exempt, 
conditionally or unconditionally, a 
dealer who is prohibited from engaging 
in municipal securities business from 
such prohibition.4 In determining 
whether to grant such an exemption, the 
proposed rule change would require 
that the NASD and bank regulatory 
agencies consider, among other factors, 
whether:

(i) such exemption is consistent with the 
public interest, the protection of investors 
and the purposes of this rule; and 
• (ii) such dealer (A) prior to the time the 
contribution(s) which resulted in such 
prohibition was made, had developed and 

| instituted procedures reasonably designed to 
ensure compliance with this rule; (B) prior to 
or at the tim e the contribution(s) which 
resulted in such prohibition was made, had 
no actual knowledge of the contribution(s);
(C) has taken all available steps to cause the 
person or persons involved in making the 
contribution(s) which resulted in such 
prohibition to obtain a return of the 
contribution(s); and (D) has taken such other 
remedial or preventive measures, as may be 
appropriate under the circumstances.

The Board believes that a dealer that 
is subject to the prohibition on business 
should have to make a substantial effort 
to be exempted from that prohibition.
The proposed rule change would 

' require the dealer to petition the NASD 
or appropriate bank regulatory agency to 
seek such an exemption and to provide 
sufficient evidence to justify an 
exemption. In making a determination 
concerning an exemption, the NASD or 
appropriate bank regulatory agency 
would then review the facts and 
circumstances presented by the dealer, 
as well as the factors set forth in the 
proposed rule change. The Board would 
expect that this prohibition exemption 
not be routinely requested by dealers

4 The NASD and the bank regulatory agencies are 
j statutorily authorized to inspect for compliance 

i c i r t0 enf°rce Board rules. See Sections 
i5A{b)(7), 15B(c)(5), and 15B(e)(7) of the Act; [15 
U S-C. §§ 78o-3(b)(7), 78o-4(c)(5), 78o-4(c)(7)j.

arfd that exemptions would be granted 
by the NASD and the bank regulatory 
agencies only in limited circumstances. 
The Board believes that the proposed 
rule change will offer relief from the 
prohibition on business in appropriate 
circumstances without sacrificing the 
rule’s purpose and intent, i.e., to ensure 
that the high standards and integrity of 
the municipal securities industry are. 
maintained, to prevent fraudulent and 
manipulative acts and practices, to 
promote just and equitable principles of 
trade, to perfect a free and open market, 
and to protect investors and the public 
interest. The Board will seek 
information from the NASD and bank 
regulatory agencies regarding the 
granting of any exemptions in order to 
monitor the implementation of this 
provision, and to determine if any 
changes are necessary.

Definition of “Official of an Issuer”

An “official of an issuer” is defined 
in rule G—37(g)(vi) as any incumbent, 
candidate or successful candidate for 
elective office of the issuer, which office 
is directly or indirectly responsible for, 
or can influence the outcome of, the 
hiring of a dealer for municipal 
securities business. The definition is 
intended to include any state or local 
official or candidate (or successful 
candidate) who has influence over the 
awarding of municipal securities 
business, including certain state-wide 
executive or legislative officials.

The Board, however, was concerned 
that because the definition focuses on 
“an elective office of the issuer,” it did 
not clearly include certain other 
officials. For example, a state may have 
certain issuing authorities whose boards 
of directors are appointed by the 
governor. Although the governor is an 
official with influence over the 
awarding of municipal securities 
business, the governor, in this 
illustration, is not an incumbent or 
candidate for “elective office of the 
issuer” (i.e., the state authority). Thus, 
a contribution to the governor would 
not prohibit a dealer from engaging in 
business with the state authority. The 
Board intended to include the governor 
as an official of the issuer in such 
circumstances and, therefore, has 
determined to amend the definition to 
clarify its intent.

The amended definition of official of 
an issuer includes any incumbent or 
candidate “for any elective office of a 
state or of any political subdivision, v 
which office has authority to appoint 
any official(s) of an issuer, as defined in 
[paragraph (g)(vii)(A) of rule G-37].”

Definition of “municipal securities 
business” does not include competitive 
financial advisory activities.

The definition of “municipal 
securities business” in rule G-37(g)(vii) 
includes certain dealer activities, such 
as acting as negotiated underwriters, 
financial advisors and consultants, 
placement agents, and negotiated 
remarketing agents. In its rule G-37 
filing with the Commission, the Board 
noted that the rule would not prohibit 
dealers from acting as competitive 
underwriters or competitive remarketing 
agents.5 The Board is amending this 
definition to clarify that the rule also 
would not prohibit dealers from 
engaging in competitive advisory 
activities. -

Only associated persons come under 
definition of “municipal finance 
professional.”

The Board determined to amend the 
definition of “municipal finance 
professional,” as set forth in rule G- 
37(g)(iv), to clarify that only associated 
persons would fall within the rule’s four 
categories of municipal finance 
professionals.6

Dealers shall send G-37 Reports to the 
Board by certified or registered mail or by 
some other means that provides a record of 
sending.

Rule G—37(e)(i) currently requires 
dealers to submit quarterly reports to 
the Board on Form G—37 concerning 
political contributioris and municipal 
securities business. The Board is 
concerned, however, that some 
confusion could arise over whether 
particular reports were actually sent 
and/or lost in the mail. To obviate any 
such problem, the Board is amending 
this paragraph to require that dealers 
send such reports to the Board “by 
certified or registered mail, or some 
other equally prompt means that 
provides a record of sending.” This will 
ensure that dealers have a record of all 
reports submitted to the Board.

The Board also is amending this 
paragraph to correct an erroneous cross- 
reference to rule G-8, which requires 
dealers to submit to the Board reports 
on. contributions that are required to be 
recorded pursuant to rule G-8(a)(xvi).

The rule requires, among other things, that 
dealers disclose the name, company, role and 
compensation arrangement of any person, 
other than a municipal finance professional, 
employed by the dealer to obtain or retain 
business.

5 See supra note 2.
6 “Associated persons” is defined in Sections 

3(a)(18) and 3(a}(32) of the Act; [15 U .S.C  
78c(a)(18), (32)].
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Paragraph (e)(ii) of rule G—37 requires 
that the reports referred to in paragraph 
(e)(i) include, among other things, a list 
of issuers with which the dealer has 
engaged in municipal securities 
business, along with the type of 
municipal securities business and the 
name, company, role, and compensation 
arrangement of any person employed by 
the dealer to obtain or retain municipal 
securities business with such issuers. 
The Board intended that this provision 
apply to persons such as outside 
consultants that are not municipal 
finance professionals associated with 
the dealer. Thus, the amendment 
clarifies that this requirement does not 
require the dealer to disclose the name 
of such municipal finance professionals.

Dealers complying with Commission Rule 
17a-3 must maintain the information and 
records required by Board rule G-37.

Board rule G—8 (f) allows dealers, 
other than bank dealers, who are in 
compliance with Commission Rule 17a- 
3, on recordkeeping, to be deemed in 
compliance with Board rule G -8 , on 
recordkeeping. However, the rule 
provides that specific information 
required by rule G—8 must be 
maintained, even though such 
information is not required by Rule 17a—
3. The Board is amending rule G-8(f) to 
clarify that dealers complying with Rule 
17a-3 are still required to maintain the 
information and records required by 
Board rule G-37.7

The Board believes that the proposed 
rule change is consistent with Section 
15B(b)(2)(G) of the Act, which provides 
that the Board’s rules shall be designed 
to prevent fraudulent and manipulative 
acts and practices, to promote just and 
equitable principles of trade, to foster 
cooperation and coordination with 
persons engaged in regulating, clearing, 
settling, processing information with 
respect to, and facilitating transactions 
in municipal securities, to remove 
impediments to and perfect the 
mechanism of a free and open market in 
municipal securities, and, in general, to 
protect investors and the public interest.
B. Self-Regulatory O rganization’s 
Statem ent on Burden on Com petition

The board does not believe that the 
proposed rule change will impose any 
burden on competition not necessary or

7 In addition, the hoard is amending rule G-8(f) 
to include appropriate cross-references to rules G - 
27 on supervision, and G -36  on delivery to the 
Board of officials statements and advance refunding 
documents. This amendment, like the proposed 
rule change, clarifies that dealers complying with 
Rule 17a-3 must still maintain the information and 
records required by rules G -27  and G -36. These 
cross-references were inadvertently omitted when 
the Board previously amended these rules.

appropriate in furtherance of the 
purposes of the Act, since it will apply 
equally to brokers, dealers, and 
municipal securities dealers.
C. Self-Regulatory O rganization’s 
Statem ent on Comments on the 
Proposed Rule Change R eceived From  
M embers, Participants, or Others

Written comments were neither 
solicited nor received.
III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action

The Board has requested that the 
Commission find good cause, pursuant 
to Section 19(b)(2) of the Act, for 
approving the proposed rule change 
prior to the thirtieth day after 
publication of the notice of filing in the 
Federal Register. The Board believes 
that accelerated approval of the 
proposed rule change is necessary to 
facilitate dealer compliance with rules 
G—37 and G—8,

The Commission finds that the 
proposed rule change is consistent with 
the requirements of the Act and the 
rules and regulations thereunder 
applicable to the Board, and, in 
particular, with Sections 15B(b)(2) (C) 
and (G) of the Act.8 Section 15B(b)(2)(C) 
authorizes the MSRB to adopt rules 
designed to prevent fraudulent and 
manipulative acts and practices, to 
promote just and equitable principles of 
trade, to foster cooperation and 
coordination with persons engaged in 
regulating transactions in municipal 
securities, to remove impediments to 
and perfect the mechanism of a free and 
open market in municipal securities 
and, in general, to protect investors and 
the public interest. Section 15B(b)(2)(G) 
authorizes the MSRB to adopt rules that 
prescribe the records to be made and 
kept by municipal securities dealers and 
the periods for which such records shall 
be preserved.

The Commission received several 
comments to rule G—37 recommending 
that the rule provide an exemption 
process, based on the dealer’s 
compliance procedures and supervision, 
for certain inadvertent violations.9 The 
Commission approved the rule and 
recommended the MSRB separately 
address these concerns by filing a 
proposed rule change that provides an 
exemption process for inadvertent 
violations. The MSRB’s proposal 
adequately addresses these concerns.10 
The proposal provides procedures for

»Sections 15B(b)(2)(C), (G); [15 U.S.C. 78o - 
4(b)(2)(C), fG}].

9 See Supra note 1.
10 Because an exemption to rule G -37  is 

appropriate in very limited circumstances,

dealers to obtain exemptive relief from 
rule G -37’s prohibition on business 
where, for example, covered persons 
inadvertently make contributions that 
slightly exceed the de m inim is 
exemption provided by the rule. The 
proposal’s exemptive relief is based on 
the dealers’ supervision of covered 
persons, compliance procedures 
concerning rule G-37, and corrective 
and remedial action concerning 
inadvertent violations. The Commission 
expects that dealers will apply for 
exemptive relief only in certain, limited 
situations. Thus, the proposal provides 
an exemptive process to rule G-37 
without providing dealers a “loop-hole” 
that would frustrate the rule’s purpose 
to, among other things, ensure that high 
standards and integrity of the municipal 
securities industry are maintained.

The proposal also clarifies provisions 
of rules G-37 and G -8 . Amendments to 
rule G-37’s definitions of “official of an 
issuer,” “municipal securities 
business,” and “municipal finance 
professional,” as well as amendments to 
rules G-37 and G—8 disclosure and 
recordkeeping requirements will 
facilitate compliance with the rules.

The Commission finds good cause for 
approving the proposed rule change 
prior to the thirtieth day after the date 
of publication of the notice of filing in 
the Federal Register. Accelerated 
approval is necessary and appropriate to 
facilitate compliance with rules G-37 
and G -8 .
IV. Solicitation of Comments

Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 450 Fifth Street NW., 
Washington, DC 20549. Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying in 
the Commission’s Public Reference 
Room. Copies of the'filing will also be 
available for inspection and copying at 
the principal office of the Board. All 
submissions should refer to File No. 
SR-MSRB—94-5 and should be 
submitted by July 5,1994.
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It is therefore ordered, pursuant to 
Section 19(b)(2) of the Act,11 that the 
proposed rule change be, and hereby is, 
approved.

For the Commission by the Division of 
Market Regulation, pursuant to delegated 
authority, 17 U.S.C. 200.30-3(a)(12).
Jonathan G. Katz,
Secretary.
[FR Doc. 94-14226 Filed 6-10-94; 8:45 am] 
BILLING CODE 8010-01-M

[Release No. 34-34161; F ile No. S R -M S R B - 
94-6]

Self-Regulatory Organizations; Filing 
and Immediate Effectiveness of 
Proposed Rule Change by the 
Municipal Securities Rulemaking 
Board Relating to Interpretation of 
Rule G-37 on Political Contributions 
and Prohibitions on Municipal 
Securities Business

June 6 ,1 9 9 4 .
Pursuant to section 19(b)(1) of the 

Securities Exchange Act of 1934 
(“Act”), 15 U.S.C. 78s(b)(l), notice is 
hereby given that on May 24,1994, the 
Municipal Securities Rulemaking Board 
(“Board” or “MSRB”) filed with the 
Securities and Exchange Commission 
(“Commission”) a proposed rule change 
as described in Items I, II, and III below, 
which Items have been prepared by the 
self-regulatory organization. The 
purpose of the proposed rule change is 
to provide interpretative guidance 
concerning rule G-37 on political 
contributions and prohibitions on 
municipal securities business. The 
Board, pursuant to Section 19(b)(3)(A) 
of the Act, filed the proposal as 
constituting a stated policy, practice, or 
interpretation with respect to the 
meaning, administration, or 
enforcement of an existing rule of the 
Board. This renders the proposal 
effective upon filing with the 
Commission. The Commission is. 
publishing this notice to solicit 
comments nn the proposed rule change 
from interested persons.

I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change

The Board is filing the proposed rule 
change to provide interpretative 
guidance concerning rule G-3 7  on 
political contributions and prohibitions 
on municipal securities business.1

1115 U.S.C. 78s(b){2).
’TheBoard plans to publish the interpretations 

!n the June 1994, MSRB Reports. The 
interpretations also are available for inspection and 
copying at the Commission’s public reference room, 
and at the MSRB.

II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change

In its filing with the Commission, the 
Board included statements concerning 
the purpose of and basis for the 
proposed rule change and discussed any 
comments it received on the proposed 
rule change. The text of these statements 
may be examined at the places specified 
in Item IV below. The self-regulatory 
organization has prepared summaries, 
set forth in Sections (A), (B), and (C) 
below, of the most significant aspects of 
such statements.
A. Self-Regulatory O rganization’s 
Statem ent o f the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change

On April 7,1994, the Commission 
approved Board rule G-37, concerning 
political contributions and prohibitions 
on municipal securities business.2 The 
Board has, and continues to receive, 
numerous inquiries concerning the 
application of the rule. In order to assist 
the municipal securities industry and, 
in particular, brokers, dealers and 
municipal securities dealers in 
understanding and complying with the 
provisions of the rule, the Board has 
determined to publish this notice of 
interpretation which provides, in 
question-and-answer format, general 
guidance on rule G-37. The Board will 
continue to monitor the application of 
rule G—37, and, from time to time, will 
publish additional notices of 
interpretations, as necessary.

The Board believes that the proposed 
rule change is consistent with Section 
15B(b)(2)(C) of the Act, which provides 
that the Board’s rules shall be designed 
to prevent fraudulent and manipulative 
acts and practices, to promote just and 
equitable principles of trade, to foster 
cooperation and coordination with 
persons engaged in regulating, clearing, 
settling, processing information with 
respect to, and facilitating transactions 
in municipal securities, to remove 
impediments to and perfect the 
mechanism of a free and open market in 
municipal securities, and, in general, to 
protect investors and the public interest.
B. Self-Regulatory Organization’s 
Statem ent on Burden on Com petition

Because the proposed rule change 
would apply equally to all brokers, 
dealers and municipal securities 
dealers, the Board does not believe that 
the proposed rule change will impose

^Securities Exchange Act Release No.*33868 
(April 7 ,1994); 59 FR 17621. The rule applies to 
contributions made on and after April 25 ,1994 .

any burden on competition not 
necessary or appropriate in furtherance 
of the purposes of die Act.

C. Self-Regulatory O rganization’s 
Statem ent on Comments on the 
P roposed Rule Change R eceived from  
M embers, Participants, or Others

Written comments were neither 
solicited nor received.
III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action

The foregoing rule change has become 
effective pursuant to Section 19(b)(3)(A) 
of the Act and subparagraph (e) of rule 
19b-4 thereunder because the rule 
change constitutes a stated policy, 
practice, or interpretation with respect 
to the meaning, administration, or 
enforcement of an existing rule of the 
Board. At any time within 60 days of the 
filing of such rule change, the 
Commission may summarily abrogate 
such rule change if it appears to the 
Commission that such action is 
necessary or appropriate in the public 
interest, for the protection of investors, 
or otherwise in furtherance of the 
purposes of the Act.
IV. Solicitation of Comments

Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 450 Fifth Street, NW., 
Washington, DC 20549. Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying in 
the commission’s Public Reference 
Room. Copies of the filing will also be 
available for inspection and copying at 
the principal office of the Board. All 
submissions should refer to File No. 
SR-MSRB-94—6 and should be 
submitted by July 5,1994.

For the Commission by the Division of 
Market Regulation, pursuant to delegated 
authority, 17 CFR 200.30-3(a)(12).
Jonathan G. Katz,
Secretary.
[FR Doc. 94-14227 Filed 6-10-94; 8:45 am] 
BILLING CODE 8010-01-M
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DEPARTMENT OF TRANSPORTATION

Applications for Certificates of Public 
Convenience and Necessity and 
Foreign Air Carrier Permits Filed Under 
Subpart Q During the Week Ended 
June 3,1994

The following Applications for 
Certificates of Public Convenience and 
Necessity and Foreign Air Carrier 
Permits were filed under subpart Q of 
the Department of Transportation’s 
Procedural Regulations (See 14 CFR 
302.1701 et. seq.). The due date for 
Answers, Conforming Applications, or 
Motions to Modify Scope are set forth 
below for each application. Following 
the Answer period DOT may process the 
application by expedited procedures. 
Such procedures may consist of the 
adoption of a show-cause order, a 
tentative order, or in appropriate cases 
a final order without further 
proceedings. \
D ocket Number: 49588.
Date F iled : June 1,1994.
Due Date fo r  Answers, Conforming 

A pplications, or M otion to M odify 
Scope: June 29,1994.

D escription: Application of Air 
Transport International, Inc., pursuant 
to section 401(h) of the Act, requests 
a disclaimer of jurisdiction or, in the 
alternative, approval of the transfer of 
its certificates of public convenience 
and necessity to Air Transport 
International Limited Liability 
Company. The transfer of certificates 
from ATI to ATI LLC is part of a 
corporate restructuring intended to 
take advantage of tax and business- 
related benefits offered by the 
relatively new limited liability 
company organizational structure.

D ocket Number: 49589.
Date F iled : June 2,1994.
Due Date fo r  Answers, Conforming 

A pplications, or M otion to M odify 
Scope: June 30,1994.

D escription: Application of 
Aeroejecutivo, S.A. de C.V., pursuant 
to section 402 of the Act and subpart 
Q of the Regulations, applies to 
amend its foreign air carrier permit 
issued to engage in scheduled foreign 
air transportation of persons, property 
and mail between points in Mexico 
and points in the United States, and 
subject to applicable regulations of 
the Department, between points in the 
United States and other points 
worldwide.

Phyllis T. Kaylor,
Chief Documentary Services Division.
(FR Doc. 94-14223 Filed 6-10-94; 8:45 am] 
BILLING CODE 4910-62-P

Federal Aviation Administration 

RTCA, Inc.; New Document Releases

Pursuant to section 10(a)(2) of the 
Federal Advisory Committee Act (Pub.
L. 92-463, 5 U.S.C., Appendix I), notice 
is hereby gi ven for the release of the 
following new documents;

RCRA DO-221  G uidance and 
R ecom m ended Requirem ents For 
Airport Surface M ovement Sensors, 
provides recommended standards for 
both sensor and system characteristics. 
The primary purpose for these sensors 
is to operate stop bars located on 
taxiways which provide entrance to low 
visibility runways. The sensors may also 
be used for other low visibility 
functions such as taxiway light 
sequencing, runway exiting notification 
and presence detection. This document 
provides guidance to airport system~ 
designers, manufacturers, installers and 
user. The cost of DO—221 is US$50.00 
for U.S./Canada/Mexico and US$65.00 
for all other countries, plus applicable 
shipping and handling charges.

RTCA DO-222 G uidelines on 
AMS(R)S Near-Term V oice 
Im plem entation and Utilization, 
contains operational guidelines and 
recommendations for the 
implementation and utilization of 
Aeronautical Mobile Satellite (Route) 
Services, voice communication 
functions in the near-term (circa 1993— 
1996) air traffic environment. It presents 
a system-level view of how satellite 
voice services can be implemented and 
used in the Air Traffic Services (ATS) 
and Aeronautical Operational Control 
(AOC) environments inclusive of 
aircraft installation requirements, 
ground infrastructure requirements and 
available AMS(R)S services. This 
document defines the functions and 
performance needed to facilitate the 
development, implementation, 
certification and operational use of 
satellite voice in an environment where 
satellite voice communication is not yet 
a required capability for air navigation.
It uses as its basis the existing standards 
for satellite avionics and ground 
equipment. It should be useful to 
designers, manufacturers, installers and 
operators of equipment used in AMSS 
voice service. The cost of DO-222  is 
US$60.00 for U.S./Canada/Mexico and 
US$75.00 for all other countries, plus 
applicable shipping and handling 
charges.
Dave Ford,
Designated Officer
(FR Doc. 94-14295 Filed 6-10-94; 8:45 am] 
BILUNG CODE 4910-13-M

Approval of Record of Décision (ROD) 
for a Mitigated Finding of No 
Significant Impact (FONSI); Greater 
Rockford Airport, Rockford, IL

AGENCY: Federal Aviation 
Administration, DOT.
ACTION: Notice of availability.

SUMMARY: The Federal Aviation 
Administration (FAA) announces that 
on June 3,1994, it approved the 
Mitigated FONSI/ROD on the proposed 
development at Greater Rockford 
Airport, Rockford, Illinois. Major 
development items, proposed to be 
completed over the next 5 to 10 years, 
are depicted on the Airport Layout Plan 
(ALP).
EFFECTIVE DATE: The effective date of the 
FAA’s approval of the Mitigated FONSI/ 
ROD is June 3,1994.
FOR FURTHER INFORMATION CONTACT: 
Melissa Wishy, Community Planner, 
Federal Aviation Administration, 
Chicago Airports District Office, 2300 
East Devon Avenue; Des Plaines, 
Illinois, 60018, (708) 294-7524.
SUPPLEMENTARY INFORMATION: The FAA 
approved the Mitigated FONSI/ROD for 
proposed development at Greater 
Rockford Airport. Below is a listing of 
major, associated and indirect 
development projects. This listing 
includes United Parcel Service’s (UPS) 
recent announcement to initiate a cargo 
hub facility at the airport.

1. Develop.the midfield area for aviation- j 
related industrial users.

2. Expand the existing cargo apron and 
buildings west of the existing terminal 
building to accommodate a minimum of 26 
cargo aircraft.

3. Extend Runway 7/25 to a length of 
10,000 feet by constructing a 3,500-foot 
southwesterly extension with parallel and 
connecting taxiways and associated lighting 
and navigation aids. This would include the 
installation of a CAT II Instrument Landing 
System (ILS) for Runway 7.

4. Relocate approximately 12,000 feet of 
Belt Line Road and 9,300 feet of Kishw aukee 
Road.

5. Expand the existing terminal building 
and auto parking lot and upgrade the existing 
airport entrance roadway.

6. Construct a general aviation apron and 
T-hangars.

7. Close Runway 13/31.
8. Remove miscellaneous support 

buildings.
9. Construct a new 4,000-foot general 

aviation visual approach runway, parallel to 
and 5,100 feet southeast of existing Runway 
7/25, with associated taxiways and 
instrumentation.

10. Construct and realign various taxiways 
parallel to Runway 1/19. The majority of the 
realignment work proposed is adjacent to and 
west of the approach end of Runway 19.
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11. Implement actions recommended in the 
1993 Master Drainage/ Stormwater 
Management Plan.

12. Implement actions recommended in the 
updated Noise Compatibility Plan.

13. Acquire approximately 1,100 acres of 
land for airfield development In additioiTto 
this acquisition, is the relocation of up to 28 
residential dwellings (for noise and fioodway 
mitigation), of which only eleven are 
considered to be noise impacted and must be 
acquired and residents relocated prior to the 
staif of any operation resulting from the 
Proposed Action Alternative. The remaining 
residential dwellings would be acquired for 
purposes of airfield development and 
floodway mitigation. Those dwellings 
identified as floodway mitigation can be 
acquired either in fee-simple or through 
restrictive covenant. (Updated)

14. Compensate for wetland impacts 
caused by the development of the Proposed 
Action Alternative through the creation of 
approximately 25 acres of new wetlands.

15. An additional 1,500 flights annually 
beyond those originally forecasted but with 
an greater number of stage three aircraft. This 
is based on UPS’s proposal to initiate an air 
cargo operation at Greater Rockford Airport.

The FAA issued a Federal Register 
Notice on April 22,1993 announcing its 
intent to prepare an Environmental 
Document (possible Environmental 
Impact Statement) and to hold a May 26,
1993 scoping meeting. At the scoping 
meeting no significant impacts were 
identified. Some concerns were 
expressed over possible noise, 
floodplain and wetland impacts. The 
airport sponsor indicated that any 
impacts would be mitigated below the 
level of significance as an integral part 
of the development.

The FAA issued a subsequent Federal 
Register Notice on February 17,1994 
announcing the availability of the Draft 
Environmental Document and provided 
additional opportunity for scoping 
comments for the refined listing of the 
major, associated and indirect 
development projects, incorporating 
items scoped originally and those newly 
identified as part of the UPS proposed 
development. Notice was also given for 
a March 22 ,1994 public hearing with 
written comments being received until 
April 6 ,1994. Based on the analysis 
found in the Final Environmental 
Assessment and the results of the public 
hearing, the FAA published a May 2 ,
1994 Federal Register Notice that it 
intended to issue a Mitigated FONSI/
ROD for the proposed development 
depicted on the Airport Layout Plan.
The FAA received a letter from, the 
Illinois Department of Agriculture 
(IDOA) stating their concerns with 
respect to farmland impacts. The FAA 
addressed IDQA’s concerns in a June 2, 
1994 letter. On June 3 ,1994, the FAA 
approved the Record of Decision (ROD).

A copy of the Mitigated FONSI/ROD 
is available for review at the FAA- 
Chicago Airports District Office (address 
identified above). Copies of these 
documents will also be available for 
review locally at locations which have 
not yet been determined. These 
locations will be specified in a Public 
Notice or upon request of the Chicago 
Airports District Office (telephone 
number identified above).

Questions may be directed to the 
individual named above under the 
heading, FOR FURTHER INFORMATION 
CONTACT.

Issued in Des Plaines, Illinois on June 6 , 
1994.
Louis H. Yates,
Manager, Chicago Airports District Office, 
FAA, Great Lakes Region.
[FR Doc. 94-14291 Filed 6-10-94; 8:45 ami 
BILLING CODE 49UM3-M

Aviation Rulemaking Advisory 
Committee Meeting on Air Carrier 
Operations
AGENCY: Federal Aviation 
Administration (FAA) DOT.
ACTION: Notice o f  meeting.

SUMMARY: The FAA is issuing this notice 
to advise the public of a meeting of the 
Federal Aviation Administration 
Aviation Rulemaking Advisory 
Committee to discuss air carrier 
operations issues.
DATES: The meeting will be held on June
30,1994, at 9 a.m. ’
ADDRESSES: The meeting will be held in 
the Management Operations Center,
1 Oth floor, Headquarters, Federal 
Aviation Administration, 800 
Independence Avenue, SW.,
Washington, DC, 20591.
FOR FURTHER INFORMATION CONTACT:
Mrs. Marlene Vermillion, Flight 
Standards Service, Air Transportation 
Division (AFS—200), 800 Independence 
Avenue, SW., Washington, DC 20591, 
telephone (202) 267-8166. 
SUPPLEMENTARY INFORMATION: Pursuant 
to section 10(a)(2) of the Federal 
Advisory Committee Act (Pub. L. 92- 
463, 5 U.S.C. App II), notice is hereby 
given of a meeting of the Aviation 
Rulemaking Advisory Committee to he 
held on June 30,1994, at the Federal 
Aviation Administration Building, 
Management Operations Center, 10th 
Floor, 800 independence Ave., SW., 
Washington, DC, 20590. The agenda for 
this meeting will include a final report 
from the Flight Crewmember Flight/
Duty/Rest Requirements Working Group 
and status reports on the 
recommendations of the Fuel

Requirements Working Group, the 
Autopilot Working Group, and the 
Controlled Rest on the Flight Deck 
Working Group. The agenda will also 
include an open discussion of possible 
future tasks. Attendance is open to the 
interested public but may be limited to 
the space available. The public must 
make arrangements in advance to 
present oral statements at the meeting or 
may present written statements to the 
committee at any time. Arrangements 
may be made by contacting the person 
listed under the heading FOR FURTHER 
INFORMATION CONTACT.

Sign and oral interpretation can be 
made available at the meeting, as well 
as an assistive listening device, if 
requested 10 calendar days before the 
meeting.

Issued in W ashin gton, DC, on June 7 ,1 9 9 4 .  
Q uentin  J. Sm ith , ) r .,
Assistant Executive Director for Air Carrier 
Operations, Aviation Rulemaking Advisory 
Committee.
[FR Doc. 94-14292 Filed 6-10-94; 8:45 am] 
BILLING CODE 4910-13-M

RTCA, Inc.; Special Committee 162, 
Twenty-Second Meeting; Aviation 
Systems Design Guidelines for Open 
Systems interconnection (OSi)

Pursuant to section 10(a)(2) of the 
Federal Advisory Committee Act (Pub.
L. 92-463, 5 U.S.C., Appendix I), notice 
is hereby given for Special Committee 
162 meeting to be held August 16-18, 
starting at 9:30 a m. The meeting will be 
held at the National Business Aircraft 
Association (NBAA) Conference Room, 
1200 Eighteenth Street, NW„ suite 200 , 
Washington, DC 20036. Phone (202) 
783-9000.

The agenda for this meeting is as 
follows: (1) Chairman’s introductory 
remarks; (2) Approval of the summary of 
the twenty-first meeting held March 29-
31,1994. RTCA Paper No. 181-94/ 
SC162—169 (enclosed); (3) Reports of 
related activities being conducted by 
other organizations; (4) Report on FAA 
data link certification planning and 
documentation; (5) Review and plan the 
activity of Working Group 1, “ATN 
MASPS and Router MOPS; (6) Plan the 
activity of Working Group 2 , “Rewrite 
DO-205, Part 1”; (7) Other business; (8) 
Date and place of next meeting.

Attendance is open to the interested 
public but limited to space availability. 
With the approval of the Chairman, 
members of the public may present oral 
statements at the meeting. Persons 
wishing to present statements or obtain 
information should contact the RTCA 
Secretariat, 1140 Connecticut Avenue, 
NW., Suite 1020 , Washington, DC
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20036; (202) 833-9339. Any member of 
the public may present a written 
statement to the committee at any time.

Issued in Washington, DC, on June 2,1994. 
Dave Ford, .
Designated Officer.
[FR Doc. 94-14293 Filed 6-10-94, 8:45 am] 
BILLING CODE 4910-13-M

RICA, Inc.; Special Committee 181, 
Fourth Meeting; Aviation Systems 
Design Guidelines for Open Systems 
Interconnection (OSI)

Pursuant to section 10(a)(2) of the 
Federal Advisory Committee Act (Pub- 
L. 92-463, 5 U.S.C., Appendix I), notice'; 
is hereby given for Special Committee 
181 meeting to be held June 20-24, . 
starting at 9 a.m. The meeting will be 
held at the Red Lion Hotel, 300 112th 
Avenue, SE., Bellevue, Washington, DC; ■■ 
(P) 206-455-1300/Boeing Host: Dave 
Nakamura (P) 206-4552,
Specific Working Groups Sessions
fane20-21 'f

Working Groups 1 and 3: Meeting space 
will be provided at the hotel for these ' 
sessions. <•
fune 22-24 Plenary Agenda . . .

Note: Committee officers working group , 
chairman, and secretaries will meet at 0800 
on June 22 prior to the p lenty  and again oh 
June 24.

. f u r i e  2 2 ' Morning -, . .... , • *
(1 ) Opening remarks/ introductions ;
(2) Review of the agenda; ; ¡,* : ^ 0
(3) Approval of the summary of the third ! 

meeting, RTCA Paper No, 219-94/.SCl8t-28 
(previouslymailed). y G.C

Note: Paper number was jnadyertently left, 
off of the mailed copy and has been added 
for filing and reference purposes. ,,

(4) Committee reports: (a) P-RNAV AMJ 
Editorial Group—Geoff Burtenshaw (b) RTCA 
Technical Management:-Conimi tt-ee Briefings— 
Frank Alexander;

(5) Working Group Reports: (à) Working' 
Group 2—Jim Terpstrà (b.) Containment 
Surface Sub-group—Frank Alexander

Afternoon o f June 22 tihd fum 23 '■
Working Group Meetings 

June 24 Morning >■
(6) Working Group Reports (WorkTiVg; ‘ • 

Groups 1 and 3);
(7) Other business; > ^  :
(8) Date and place of next meeting. ■ •
Attendance is open to the interested public

but limited to space availability. With the . 
approval of the Chairman, members of the, 
public may present oral statements at thè 
meeting. Persons wishing to present 
statements or obtain information shtìuki 
contact the RTGA Secretariat, 1140 ' 
Connecticut Avenue; NWè Suite 1020, / ' 
Washington, DC 20036; (202) 833-9339. Any

member Of the public may present a written 
Statement to the committee at any time.

Issued in Washington, DC, on June 2,1994. 
Dave Ford,
Designated Officer.
[FR Doc. 94-14294 Filed 6-10-94: 8:45 am] 
BILLING CODE 4910-13-M

Federal Interagency Committee on 
Aircraft Noise Meeting Agenda

AGENCY: Federal Aviation 
Administration (FAA), DOT.
ACTION: Notice of public forum.

SUMMARY: The FAA is issuing this notice 
to advise the public of a forum 
sponsored by the Federal Interagency 
'Committee on Aircraft Noise (FIGAN) to 
discuss aircraft noise issues,
DATES: The forum will be held on July 
2?; 1994, at the Richard B. Russel 
Building.
ADDRESSES: The forum will.be. Held at 75 
Spring Street, Atlanta, Georgia.
FOR FURTHER INFORMATION CONTACT:
Mr. Thomas Connor, Manager, 
Technology Division (AEE—100), Office 
:of Environment and Energy, Federal 
Aviation Administration, 800 
Independence Avenue SW., ' 
Washington, DC 20591, fax'(292) 267- 

. 5594. ; '
SUPPLEMENTARY INFORMATION: Notice is 
hereby given of a public forum 
sponsored by the Federal Interagency 
Committee on Aircraft Noise (FICAN) to 
be held on July 27,1994.

On March 16,1993, representatives of 
the agencies that participated on the 
Federal Interagency Committee on Noise 
(FrCON) met and agreed to establish a 
standirig committee to be known as 
FIGAN. The standing interagency 
committee will provide a permanent 
aviation noise research and 
development (R&D) forum, which will 
assist agencies in providing adequate 
forams for discussion of, public and 
private proposals, identify needed 
research, and encouraging R&D efforts 
in  these areas.

The agenda for the meeting will y 
Include:

• Presentation of current and future 
àircraft noise research projects that are 
funded by the Federal members of 
FICAN;

» Public concern/discussion and 
"comment period.

Attendance is open to the public; but 
will be limited to the space available. 
The public must make arrangements by 
July 15,1994, to present oral statements 
at the forum. Arrangements inay be • 

f made by contacting the person listed 
■ -mnder the heading FOR FURTHER .

INFORMATION CONTACT. Sign and oral 
interpretation can be made available at 
the meeting, as well as an assistive 
listening device, if requested 10 
calendar days before the forum. Written 
comments should be addressed to the 
person listed under the heading FOR 
FURTHER INFORMATION CONTACT. 
Comments must be received on or 
before August 12,1994.
Thomas Connor,
Manager Technology Division, Office of 
Environment and Energy.
[FR Doc. 94-13918 Filed 6-10-94, 8:45 am] 
BILLING CODE 4910-13-M

DËPARTMENT OF THE TREASURY

Public Information Collection 
Requirements Submitted to OMB for 
Review.- ;

June 2,1994. : ; : ‘\ ' • ; .
The Department of Treasury has 

submitted the following public: 
information collection requirement^} to 
OMB for review and clearance under the 
Paperwork Reduction.Act of 1980. 
Public Law 96-511. Copies of the 
submission(s) may be obtained by 
calling the Treasury Bureau Clearance 
Officer listed^ Comments regarding this ; 
information collection should be 
addressed to the OMB reviewer listed 
and to the Treasury Department 
Clearance Officer, Department of the 
Treasury, Room 2110,1425 New Vork 
Avenue, NW., Washington, DC 20220.
Office of Thrift Supervision (OTS)

OMB Number:1550-0025. 
FormNumber:OTS Form 1314 

(Canceled) and OTS Forms 1584 (New), 
1585 (New) arid 1589 (Replaces,OTS, 
Form 1314).... y  y  Ut y  yyG’v;. ?

Type o f Review: Revision. , 
title : Purchase ; òf Brahch pifïceiK)/ 

Transfer of Assets and/or Liabi lities.
D escription : Information pro vided to 

OTS is evaluated to determine whether 
the proposed assumption of liabilities 
and/or transferOfassets transactions 
complies with applicable .taws, 
regulations-and policy, arid will riot 
have an adverse effect on the risk 
exposüre to the insurarice fund.

R espondents:'Businesses or other for- 
profit. ‘ | ■ ’ . : > y

Estim ated’N um berofR éspoñdents: 
135. ' ■ ; - . . :

Estim ated Burden Hours Per 
Respondent: 4 hours, 2 minutes. ' 

Frequency o f R esponse: Other 
(Information is submitted each, timé a 
transfer of assets ànd/ór liabilities are 
proposed.)

Estim ated Total Reporting Burden . 
5 4 5  hours’. .
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OMB Number: 1550-0037.
Form Number: OTS Form No. 1240.
Type o f  Review: Extension.
Title: Trust Powers Application.
D escription: 12 CFR 550.2 requires a 

Federal savings association proposing to 
exercise fiduciary powers to file an 
application indicating which trust 
services it wishes to offer and providing 
sufficient information for the OTS to 
approve or deny the application.

Respondents: Businesses or other for- 
profit.

Estim ated Number o f R espondents: 9.
Estimated Burden Hours Per 

Respondent: 9 hours.
Frequency o f R esponse: Other 

(Submission is required when Federal 
association proposes to offer fiduciary 
services.)

Estimated Total Reporting Burden: 81 
hours.

OMB Number: 1550-0060.
Form Number: H-(b)ll Report.
Type o f Review: Extension.
Title: Savings'and Loan Holding 

Company Report H-(b)l 1.
Description: The H-(b)l 1 Report is 

used to determine a savings and loan 
holding company’s adherence to the 
statutes, regulations and conditions of 
approval to acquire an insured 
institution and whether any of the 
company’s activities would be injurious 
to the operation of any subsidiary 
savings association. •

Respondents: Businesses or other for- 
profit. ’

Estimated Number o f R espondents: 
587. ‘

Estimated Burden Hours Per 
Respondent: 15 hours, 30 minutes.

Frequency o f  R esponse: Quarterly.
Estimated Total Reporting Burden; 

36,394 hours.
Clearance O fficer: Colleen Devine 

(202) 906-6025, Office of Thrift 
Supervision, 2nd Floor, 1700 G. Street, 
NW., Washington, DC 20552.

OMB Reviewer: Gary Waxman (202) 
395-7340, Office of Management and 
Budget, Room 3208, New Executive 
Office Building, Washington, DC 20503. 
Lois K. Holland,
Departmental Reports, M anagement Officer/ 
[FR Doc. 94-14297 Filed 6-10-94; 8:45 amj 
BILUNG CODE 4810-25-P

Customs Service

Public Meetings on Customs 
Automated Export System
AGENCY: U S. Customs Service, 
Department of the Treasury.
ACTION: Notice of meetings.

SUMMARY: This notice announces the 
first of a series of public meetings on the

development of the Automated Export 
System (AES) and advises the public of 
other locations where additional 
meetings on this subject will be 
scheduled at a later date. The purpose 
of these meetings is: (1) To give Customs 
managers an opportunity to provide the 
public with information related to the 
development of AES and (2) to give 
attendees an opportunity to ask 
questions, make suggestions, and 
provide Customs with informal ideas 
related to AES design and functionality. 
The first meeting will be held in 
Washington, DC on Friday, July 8,1994, 
commencing at 9 a,m. in Hearing Room 
B of the Interstate Commerce 
Commission Building. Those planning 
to attend the meeting are requested to so 
notify Customs in advance. Notice of 
additional meetings to be held at other 
locations around the country will be 
published at a later date.
DATES: July 8,1994, commencing at 9 
a.m.
ADDRESSES: Interstate Commerce 
Commission Building, Hearing Room B, 
12th Street and Constitution Avenue, 

.NW., Washington, DC.
FOR FURTHER INFORMATION CONTACT: 
Loma Finley, AES Development Team, 
U.S. Customs Service, 1301 Constitution 
Avenue, NW., room 7331, Washington, 
DC 20229. Phone: 202-927-0280; FAX: 
202-927-0742.
SUPPLEMENTARY INFORMATION: 
Background

On February 24,1994, the 
Commissioner of Customs directed that 
Customs develop an Automated Export 
System (AES). This system is being 
developed as a cooperative team effort 
involving Customs and the Bureau of 
the Census.

Since AES is in the very early design 
stage, the AES Development Team 
intends to hold a series of public 
meetings for the purpose of: (1) Giving 
Customs managers an opportunity to 
provide the public with information 
related to the development of AES and 
(2) giving attendees an opportunity to 
ask questions, make suggestions, and 
provide Customs with informal ideas 
related to AES design and functionality. 
Each meeting will open with a short 
presentation on AES, past, present and 
future, and after this presentation the 
floor will be open to all attendees for 
general informal discussion of the AES 
program.

The first meeting will be held in 
Washington, D.C on Friday, July 8 ,
1994, commencing at 9:00 a.m. in 
Hearing Room B of the Interstate 
Commerce Commission Building. In 
order to ensure that overcrowding does

not result, persons planning to attend 
the meeting are requested to preregister 
by contacting Loma Finley, AES 
Development Team, preferably by FAX 
(202:-927—0742) or, for those without 
access to FAX equipment, by telephone 
(202-927-0280).

Additional public meetings on AES 
are planned for the following locations: 
Boston, Massachusetts; New York, New 
York; Houston, Texas; New Orleans, 
Louisiana; Seattle, Washington; Los 
Angeles, California; and Portland, 
Oregon. Appropriate notice will be 
published in the Federal Register when 
the dates, times and specific locations 
for these meetings have been 
established.

Dated: June 8,1994.
Harvey B. Fox,
Director, Office o f Regulations and Rulings. 
[FR Doc. 94-14254 Filed 6-19-94; 8:45 am} 
BILLING CODE 4820-02-P

Fiscal Service

[Dept. Clrc. 570,1993— Rev., Supp. No. 24]

Surety Companies Acceptable on 
Federal Bonds Termination of 
Authority: Omaha Property and 
Casualty Insurance Co.

Notice is hereby given that the 
Certificate of Authority issued by the 
Treasury to Omaha Property and 
Casualty Insurance Company, of Omaha, 
Nebraska, under the United States Code, 
Title 31, Sections 9304-9308, to qualify 
as an acceptable surety on Federal 
bonds is terminated effective today.

The Company was last listed as an 
acceptable surety on Federal bonds at 
58, CFR 35809, July 1,1993.

With respect to any bonds currently 
in force with Omaha Property and 
Casualty Insurance Company, bond- 
approving officers may let such bonds 
run to expiration and need not secure 
new bonds. However, no new bonds 
should be accepted from Company. In 
addition, bonds that are continuous in 
nature should not be renewed.

Copies of the Circular may be 
Obtained from the Department of the 
Treasury, Financial Management 
Service, Funds Management Division, 
Surety Bond Branch, Washington, DC 
20227, telephone (202) 874-7116.

Dated: May 25,1994.
Charles F. Schwan III,
Director, Funds Management Division, 
Financial Management Service:
|FR Doc. 94-14279 Filed 6-10-94; 8:45 am} 
BILLING CODE 4810-3S-M
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Sunshine Act Meetings

This section of the FEDERAL REGISTER 
contains notices of meetings published under 
the “Government in the Sunshine Act” (Pub 
L 94-409) 5 U.S.C. 552b(e)(3J

U .S . CONSUMER PRODUCT SAFETY 
COMMISSION

TIME AND BA TE :.Thursday,. Ju n e  16.'. 1 9 9 4 ,  
10:00 a.m.
LOCATION: Room 4 1 0 ,  East West T o w e r s ,  
4 3 3 0  East West Highway, Bethesda,,... 
Maryland.
STA TU S: Closed to the P u b l ic :

MATTER TO BE CONSIDERED: T h e - s t a f f  w i l l '  
brief the Commission oh the status of 
various compliance matters.
■ For a recorded message containing the 
latest agenda information; call (301) 
504-0709; «•.. > 4P ‘
CONTACT PERSON FOR ADDITIONA.L : 
INFORMATION::. Sadye E. Dunn, Office- of . 
the Secretary, 4330 East West Highway , 
Bethesda, MD 20207 (301)5044)800.'
. Dated: June 8.1994.
Sadye E, Drain,
S e c r e t a r y . ■ : A b 
(FR Doc. 94—14452 Filed fe9—944,3 •Oaprui . 
B IL L IN G  C O D E  835S-01-M .

ILLS. CONSUMER PRODUCT SAFETY S f f  - 
COMMISSION

TIME. AND DATE: Wednesday, June ^5^-i 
1994,; 10:00 amu ■ ‘ . ; . . . ' i
LOCATIONS Room 420, East West .Towers-, 
4330 East West Highway, Bethesda,^.; i .
,Maryland. l ' •- ;>  "g ; * *
,STA TUS: Open to the-Public’.' ■
MATTERS T O  B E  C O N S I D E R E D :  ,
i Baby Bath Rings and Seats

The Commission will consider options for 
Commission action to address risks of injury 
and death associated with haby bath rings 
ands»ats. - ,
¿ ^ F ir e w o r k s

. The staff wilLbrief the Corxwnission on - 
options for Commission action to address the 
risk associated with multiple tube mine and 
■ Shell, fireworks devices.'

, For a recorded message containing the 
latest agenda information-,. eall;(30t) ■ 
504-07.09.- ,■ 4 ■ ...
CONTACT PERSON  FOR ADDITIONAL“ ' 
INFORMATION; Sadye E. Durasy Office of- ' 
the Secretary, 4330 East W e s t  Highway/ : 
Buifie8da,-NTO 20207f3011 504-0800;'

Dated: June 8,1994.
Sadye E. Dunn,
S e c r e t a r y . . . . . . .. .
f.FR Doc. 94-144.53 F ile d  6-9-94, 3.08 pm|
BILMMG-CODE-535W»)-«#

FEDERAL ENERGY REGULATORY 
COMMISSION.

The following notice of meeting is 
; published pursuant to Section 3(a) of 
the Government in the Sunshine A ct:

• (Pub. L. No, 94-409), 5 U.S.C. :552b:
DATE AND TIME; June 15,1994,10:00 a..m 
PLACE: -825 North; Capitol' Street NIE. , 
Room 9306, W asíangtoñi-p^.^O^^:- 
STATUS:. Open,/
MATTERS TO-BE CONSIDERED: Agenda.

Net®.—Items listed on the agenda may,he 
. deleted without further notice .

CONTACT PERSON FOR MORE INFORMATION;
; Eois O. Cashel!^ Secretary, telephone ■ 
(202) 20843400. For a recording listing 
items stricken from or added to the 

, meeting,'call (202) -208-1627.'. G - ■; -:. ■ 
This is a list of matters to be 

«. considered by the Commission. It-does 
bbt include a listing of all papers 
relevant to the items on. the agenda: - 

, however, all public documents; may- be.■
. examined in the-Reference-and - 
¡  |nformatia.n.Cen-ter..
•Consent Agendâ —Hydro, 611th Meeting-— 
fufie-1-5,1994, Regular Meeting (10:00 aina-l 

' '*• r':-;- • ' G..
; Project-hfó. 24714J03 , Wisconsin Elécttit;

. Power Company - , r
CAH-2.- ’ . . .

í*roie0f,Pío.Tl4654>0l. Anfiinscoggio '
... Hydroelectric Company, inb ' ■ -*** '■ ¡ ;- .

' ";'TV; ’ . \ ; v ¿ ..
: Omitted --v"
-GAH--4, ; . _ ■ ■ -Cj #

Project No, 97594)1t.Centteyilie Hydro • " 
.. Inc. . , i?;.;::;-' r i - G ;;;-TrG '
. Consent Agenda—Electric ■ - -
"■'caI - u .. : u , :

Docket NO.ER94-235-0OO-, Northeast 
- Utilities Service Company 

. CAE-2. • V T
■ Docket Nos: EF93-20114)01. EF93-2Í32T-" 

:. . 801, EF93-20414)01, EF94-2b81-t)0t 
•' and EF94t2091:-001, Bonrievilfe Power - 

Admimstfatidp ■ ’
CAE-3. ■ ' ; ;"V/ : ■ ■ ■ " ^  : - T

Dbckét No. ER94-11?4 4M)0, Ft. drida Power 
Corporation

CAE-4. * T ■•■ ; . $ ■ I ■ ' : >-■ ;■ ■
Docket NOi:.ER94-996-0Wt- Eikern Metal:s 

- Company . - .
■ CAE-5. ’ - ■,; „ , c , ,  . . . . . . .

; ', Docket ;No.: <#$T -4iy-oo:?.; iii a. Power.
'Company' • •■ '

C:AE4>-; '

Fédéfal'Register
lío I 59, No, 4-12 ; .... v

Monday, June 1.3, 1994

Project No. 432-009, Carolina PowerJc 
Light Company

Project No. 2748-002, North Carolina 
Electric Membership Corporation 

CAE-7;'
’ ■;Docket No ER94-773-0Oi. Long island 

Lighting Company.
CAE-8..- , - ----- ' -  ■ ' ■■ -•-■ ■

DocketNos.ER94-5044)01andER94- 
505-001, Public Service Company oi 
Colorado

'CAE-9. G ■ i ' .
' Docket No.: ER93-7774J01, C orti the® wea 1th 

Edison Company '
CAE-1Ö; ■‘ y

Docket No. EG94-294)01, DesarroHo 
Petacalco, S. De R.L. De C V 

CAE-11
Docket No. ER90-283-008, Ca rnbri dge 

/  ■■ - Electric'Light Company - ; ' '
CAE-12. ' . .
I Docket Nb: -ER93-485-001, Flöfi.da Power 

& Light Company
'c a e - 1 3l'r- . ; ■„. ; '  g > - i , :.

Docket Np.,EG94—56,-000, .Entergy Power 
Asia Ltd.

CAE—14.
' Docket No. EGÖ4-574)00, Efttergy'. Power.

: DeveiopinentCorporation

; Docket Np, ̂ 9 4 -5 2 - 0 0 0 ,  SEi' fversora S. A.-' 
' CAE-16. ; :

" Docket No. EC.gi-534)00: Cardinal Power! 
of Canada1, L:.F;' '

• '^3A E i47;-G ; '--- - - G : :  - ‘ /-■■■■vG
T  Oocket No: EG94-59-000, E.aergia'tte 

■ Duevo Leon, S.A. de C.V 
CAE-18 . H  I
. Docket No. :EC9,4-584)00; SEIMo (dings’

■ VliL Inc. -:;.
. G.AEni9 , / I ; ■. .,

- OoG-ketNo E.G94h80-^Ö0., ,S61 Betedigui ig.1;
. ■ (3mbh;G ' ' ■ ’ "'’g :

I cÄE-^ör ■■■':■ S i  ’ |?c §f
' OÖcket'No. EC94-54-000,. Les ':' '

Xfeyelf^pnrhents HydrpelnörigffeCHI'
: ; international, Inc. ■: ■•: jyV -■-- ■ • -

GÄ&-21. ; v(-. vy. .
Docket No. lEG94-554)OO. Gf.*asLiUdai-ed .

Hydro,. hiO: . ’ : i  ; r :- ■

CAE-22,. : ' \
Opcket No. -EL94-2-000, American 

Municipal Power—Ohio, lot v, Dayton 
PoWerA Li^it Company 

■ fA E - 23. > . , _  ; : . ;  - - ,
■ Docket No: EE94—lA^JOO'Puhltr: Jvers/Jtce

Company of Oklahoma ;
CAE-24 ;. v

' ■ , Docket Nos; Eh94-26-ÖOO and 
■ ..ÖÖ5, GedaiÖay Genemting'äimpany.

' Limited Partnership '
;GA E-25.'^?i' l J ’ . / ' " " r
■ ■ Docket-No. EL94-57-0Ö0, Louisiana Public

Service; Commission, Attorney General c»
, the State of Mississippi? and the ,

; Mig^issipi Public Ser\dce.CTfnlv'i tssipn v
' ' Entergy .Services, Inc,. . . :

. Quvk;: ?. Nu. K...;,-:ryy
t n.e and Gulf States Utilities Company
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Consent Agenda—Miscellaneous 
CAM-1.

Docket No. RM94—16-000, Delegations to 
the Chief Accountant and the Chief 
Administrative Law Judge

Consent Agenda—Oil and Gas
CAG-1.

Docket No. RP94-80—003, National Fuel 
Gas Supply Corporation 

CAG-2
Docket No. RP94-213-000, CNG 

Transmission Corporation 
CAG-3. : ,

Docket No. RP94-251-000, National Fuel 
Gas Supply Corporation 

CAG-4.
Omitted

CAG-5,
Docket No. TM94—5—34—000, Florida Gas 

Transmission Company 
CAG-6.

Docket No. RP94-152-OÖ1, Northern 
Border Pipeline Company j 

CAG-7.
Docket Nos. RP94-249-r000, RP94-87-OOÖ, 

RP94-122-000, RP94-169-000 and 
RP94—195-000, Natural Gas .Pipeline 
Company of America 

CAG-8.
. Docket No. RP94-252-000, Natural Gas 

Pipeline Company of America 
CAG-9.

Docket Nos. GT93-48-000, GT94-7-000 
and GT94-12-000, Transcontinental Gas 
Pipe Line Corporation 

CAG—10.
Docket No. RP90—137—015, Williston Basin 

Interstate Pipeline Company 
CAG-11.

Docket No. TM9Q—3—42-OQ9, Transwestem 
Pipeline Company 

CAG-12. , -
Docket No. PR93—11—000, Northern Illinois 

Gas Company ?
CAG-13. ' > -

Omitted 
CAG—14.

Docket Nos. RP90-81-000, RP88-194-000, 
RP89-132-000, RP91-26-000, RP9lC 
162-000 and RP92-18-000, El Paso 
Natural Gas Company 

CAG-15. .... _
Docket Nos. RP91-161-012, RP92-3-006, 

RP90-108-019, RP91-82-010 and RS92- 
5-003, Columbia Gas Transmission 
Corporation

Docket Nos. RP91-160-009, RP92-2-006, 
RP90—107—016 and RS92-6-003, 
Columbia Gulf Transmission Company 

CAG-l 6.
Docket No, RP94-125-004, Texas Gas 

Transmission Corporation 
CAG-17.

Docket Nos. RP94-182-001, RP94-182-002 
and TM 94-3-31-001, Arkla Energy 
Resources Company 

CAG-l 8,
Docket No. GP94-9-001, Oklahoma 

Corporation Commission, Oil & Gas 
Conservation Division, Sonat 
Exploration Company 

CAG-l 9.
Docket No. MG91-1-005, National Fuel 

Gas Supply Corporation 
CAG-20.

Docket Nos. OR92-8-004, OR93-5-002, 
OR94-3—001 and OR94-4-001. SFPP. 
L.P.

CAG-21.
Docket No. AC92-143-0O1, ARCO Pipe 

Line Company 
CAG-22.

Docket Nos. RP91-26-007, RP91-162-002, 
RP92-18-004, RP88-184-013, RP89- 
132-014 and RP90-81-006, El Paso 
Natural Gas Company 

CAG-2 3.
Docket No. RP91—203-038, Tennessee Gas 

Pipeline Company 
CAG—24.

Docket No. RP94-158-001, Columbia Gas 
Transmission Corporation 

CAG-2 5.
Docket Nos. TA 93-1-21-004 and TM 93-9- 

21—002, Columbia Gas Transmission 
Corporation 

CAG-26.
Docket No. RP94-161-001, U-T Offshore 

System 
CAG-27.

Docket No. IS92—25—002, Amoco Pipeline 
Company 

CAG-2 8.
Docket No. RP93-99-001, Colorado 

Interstate Gas Company 
CAG—29.

Omitted 
CAG-30. ,

Omitted 
CAG-31.

Omitted
CAG-^32.

Docket No. MG94—3—000, Midwest Gas 
Storage Company 

CAG-3 3.
Docket No. MG91-7-000, Ozark Gas 

Transmission System 
CAG-34.

Docket No. OR94—5—000, Gaviota Terminal 
Company 

CAG-35.
Docket No. OR94—8—000, All American 

Pipeline Company 
CAG-36.

Docket No. GP94—2—000, Columbia Gas 
Transmission Corporation 

CAG-3 7.
Omitted

CAG-38.
Omitted 

CAG-3 9.
Docket No. RS92-24-018, Texas Gas 

Transmission Corporation 
CAG-40.

Docket No. CP92—606-002, Great Lakes Gas 
Transmission Limited Partnership 

GAG-41.
Docket No. CP93—501—001, Tennessee Gas 

Pipeline Company 
CAG—42.

Docket Nos. CP93-541-001 and 000,
Young Gas Storage Company, Ltd. 

CAG-43.
Docket Nos. CP91-780-004 and RP92- 

112—002, Northwest Pipeline 
Corporation 

GAG—44.
Docket No. CP92-259-003, Sumas 

International Pipeline, Inc.
Docket Nos. CP92-336-003 and CP92- 

383-003, Northwest Pipeline .. 
Corporation

/ Sunshine Act Meetings

Docket Nos. CP92-247-OQ2 and 003, 
Northwest Pipeline Corporation and 
Washington Water Power Corporation 

CAG—45.
Docket No. CP94—166—001, Viosca Knoll 

Gathering System 
CAG—46.

Docket No. CP93—565—000, Texas Eastern 
Transmission Corporation 

CAG—47.
Docket No. CP93-607-000, CNG 

Transmission Corporation 
CAG—48.

Omitted
GAG-49.

Docket No. CP94-161-001, Avoca Natural 
Gas Storage 

CAG-50.
Docket No. CP94—75-000, Koch Gateway 

Pipeline Company 
CAG—51.

Docket No. CP93—716—000, HNG Sulphur 
Mines Company 

CAG-52.
Docket No. CP94-87-000, Great Lakes Gas 

Transmission Limited Partnership 
CAG-53.

Docket No. CP93-198-000, Big Sandy Gas 
Company

Docket No. CP93-200-000, CNG 
Transmission Corporation 

CAG-54
Docket No. CP94—146—000, CNG Producing 

Company
Docket Nos. CP93-340-000 and CP93- 

596-000, CNG Transmission Corporation
Docket No. CP94-148-000, CNG 

Transmission Corporation, CNG 
Producing Company and Otis Petroleum 
Corporation

Docket No. RP94-96-000, CNG 
Transmission Corporation

Docket No. RP94-120-000, Koch Gateway 
Pipeline Company

Docket No. RP94-164-000, Trunkline Gas 
Company 

C A G -5i
Omitted 

CAG—56,
Docket No. CP89-460-010, Pacific Gas 

Transmission Company 
CAG-57.

Docket No. CP94-158-000, Pacific Gas and 
Electric Company 

CAG-58.
Docket No. CP93—260—000, Suncor Inc,, 

PanCanadian Petroleum Company and 
Petro-Canada Hydrocarbons, Inc. v. 
Pacific Ga Transmission Company and 
Pacific Gas and Electric Company 

CAG-59.
Docket Nos. CP93—261-000 and 001, 

Algonquin Gas Transmission Company
Hydro Agenda 
H -l.

Omitted
H-2.

Docket No. RM93-7—000, Charges and Fees 
for Hydroelectric Project. Final Rule 

H-3.
Omitted

Electric Agenda 
E -l.

Omitted 
E-2. :
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Omitted
E-3.

Docket No. ER92-592-000, Yankee Atomic 
Electric Company. Order on initial 
decision concerning unamortized 
investment, expenses, and 
decommissioning costs

E-4.
Omitted

Oil and Gas Agenda

I. Pipeline Rate Matters
PR-1.

Docket Nos. RM94-6-000 and RM87—5— 
016, Standards of Conduct and Reporting 
Requirements for Transportation and 
Affiliate Transactions. Final Rule

II. Restructuring Matters
RS-1.

Reserved

III. Pipeline Certificate Matters
PC-1.

Reserved,
Dated: June 8,1994.

Lois D. Cashell,
Secretary.
[FR Doc. 94-14379 Filed 6-9-94; 11:56 ami
BILLING CODE 6717-01-J»

LEGAL SERVICES CORPORATION BOARD OF 
DIRECTORS
Audit and Appropriations Committee 
Meeting
TIME AND DATE: The Legal Services 
Corporation Board of Directors Audit 
and Appropriations Committee will 
meet on June 18,1994. The meeting will 
commence at 9 a.m.
PLACE: Washington Court Hotel, 5 2 5  
New Jersey Avenue, NW,, Hermitage 
Room, Washington, DC 20001 , (202) 
628- 2100 .
STATUS OF MEETING: Open.
MATTERS TO BE CONSIDERED:

OPEN SESSION:

1. Approval of Agenda.
2. Approval of Minutes of May 13,1994 

Meeting.
3. Consideration and Review of Budget and 

Expenses for Period Ending April 30,1994.
CONTACT PERSON FOR INFORMATION: 
Patricia Batie (202) 336—8800.

Upon request, meeting notices will be 
made available in alternate formats to 
accommodate visual and hearing 
impairments.

Individuals who have a disability and 
need an accommodation to attend the 
meeting may notify Patricia Batie at 
(202) 336-8800.

Date Issued: June 9,1994.
Patricia D. Batie,
Corporate Secretary.
IFR Doc. 94-14372 Filed 6-9-94; 11:23 ami 
BILLING CODE 7050-01-M
LEGAL SERVICES CORPORATION BOARD OF 
DIRECTORS

Presidential Search Committee Meeting 
TIME AND DATE: A meeting of the Legal 
Services Corporation Board of Directors 
Presidential Search Committee will be 
held on June 16-17,1994. The meeting 
will commence at 9:00 a.m. on June 16, 
1994, and at 8:30 a.m. on June 17,1994. 
PLACE: Washington Court Hotel, June 
16th: Board Room Lounges, 750 First 
Street, N.W., Washington, D.C. 20001 
June 17th: Montpelier Room, (202) 628- 
2100 .
STATUS OF MEETING: Open, except that 
part of the meeting may be closed on 
both days pursuant to a vote, to be 
solicited prior to the meeting, of a 
majority of the Board of Directors. 
Should the aforementioned majority 
vote to close all or a portion of the 
meeting be obtained, the Committee 
will, with its Advisory Committee, 
interview and consider applicants for 
the position of President of the 
Corporation. The Committee, with its 
Advisory Committee, will also consider 
the qualifications of the applicants 
interviewed for the position of President 
of the Corporation, after which the 
Committee will, alone, consider the 
recommendations of its Advisory 
Committee and the qualifications of the 
applicants interviewed for the position 
of President of the Corporation and will 
settle on a recommendation to make to 
the Board of Directors as to selection of 
a candidate for the position. In addition, 
the Committee will consider for 
approval the minutes of the executive 
session(s) held on March 12,1994, April
14,1994, and May 1 4 ,1994.1 The 
closing will be authorized by the 
relevant sections of the Government in 
the Sunshine Act [5 U.S.C. Sections 
552b(c)(2) and (6)], and the 
corresponding regulation of the Legal 
Services Corporation {45 C.F.R. Section 
1622.5(a) and (e)]. The closing will be 
certified by the Corporation’s General 
Counsel as authorized by the above- 
cited provisions of law. A copy of the 
General Counsel’s certification will be 
posted for public inspection at the 
Corporation’s headquarters, located at 
750 First Street, N.E., Washington, D.C., 
20002 , in its eleventh floor reception 
area, and will otherwise be available 
upon request.
June 1 6 , 1 9 9 4  Agenda 
MATTERS TO BE CONSIDERED:

OPEN s e s s i o n :

1. Approval of Agenda.

1 As to the Committee’s consideration and 
approval of the draft minutes of the executive 
session(s) held on the above-noted date(s), the 
closing is authorized as noted in the Federal 
Register notice(s} corresponding to that/those 
Committee meeting(s).

2. Approval of Minutes of May 14,1994 
Meeting.
CLOSED SESSION:

3. Approval of Minutes of March 12,1994 
Executive Session.

4. Approval of Minutes of April 14,1994 
Executive Session.

5. Approval of Minutes of May 14,1994 
Executive Session.

6. Interview and Consider, With Advisory 
Committee, Applicants for the Position of 
President of the Corporation.
OPEN SESSION:

8. Consider and Act on Motion to Recess 
the Executive Session Until June 17.1994, at 
8:30 a.m.

June 17,1994 Agenda 
MATTERS TO BE CONSIDERED:

CLOSED SESSION:

1. Interview and Consider. With Advisory 
Committee, Applicants for the Position of 
President of the Corporation.

2. Consider, With Advisory Committee, 
Qualifications of Applicants Interviewed for 
the Position of President of the Corporation.

3. Presidential Search Committee’s 
Consideration of the Relative Merits of 
Applicants Interviewed for the Position of 
President of the Corporation and Selection of 
Candidate(s) to Recommend to the Board of 
Directors for the Position.
OPEN SESSION: (R esum ed)

4. Consider and Act on Other Business.
CONTACT PERSON FOR INFORMATION: 
Patricia D. Batie, Executive Office, (202) 
336-8800.

Upon request, meeting notices will be 
made available in alternate formats to 
accommodate visual and hearing 
impairments.

Individuals who have a disability and 
need an accommodation to attend the 
meeting may notify Patricia Batie at 
(202) 336-8800.

Date Issued: June 9,1994.
Patricia D. Batie,
Corporate Secretary.
(FR Doc. 94-14374 Filed 6-9-94; 11:23 ami 
BILUNG CODE 7050-01-M

LEGAL SERVICES CORPORATION BOARD OF 
DIRECTORS

Provision for the Delivery of Legal 
Services Committee Meeting 
TIME AND DATE: The Legal Services 
Corporation Board of Directors 
Provision for the Delivery of Legal 
Services Committee will meet on June
18,1994. The meeting will commence at 
9:00 a.m.
PLACE: Washington Court Hotel, 525 
New Jersey Avenue, NW., Ballroom 
West, Washington, DC 20001 , (202) 
628-2100.
STATUS OF MEETING: Open.
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m a tters  t o  b e  c o n s id e r e d :
OPEN SESSION:

1. Approval of Agenda.
2. Approval of Minutes of May 13,1994 

Meeting.
3. Report and Recommendation to the 

Committee Regarding Monitoring,
Evaluation, and Support Functions.

4. Report on Various Activities, Including
the Application to the Corporation for 
National and Commuiiity Service and the 
Law School Clinical Civil Legal Services 
Grants. | : ' /

5. Discussion of Issues Related to Program 
Improvement: Technical Assistance,
Training, and Support.'

6. Consider and Act on Other Business.

CONTACT PERSON FOR INFORMATION: 
Patricia Batie (202) 336-8800.

Upon request, meeting notices will be 
made available in alternate formats to 
accommodate visual and hearing 
impairments.

Individuals who haye a disability and 
need an accommodation to attend the 
meeting may notify Patricia Batie at 
(202) 336—8800.

Date Issued: June 9,1994.
Patricia D. Batie,
Corporate Secretary.
IFRDoc. 94-14373 Filed 6-9-94; 11:22 ami 
BILLING CODE 7050-01-M

LEGAL SERVICES CORPORATION BOARD OF 
DIRECTORS
Operations and Regulations Committee 
Meeting
TIME AND DATE: The Legal Services 
Corporation Board of Directors 
Operations and Regulations Committee 
will meet on June 19-20,1994. The 
meeting will commence at 9:00 a.m. on 
both days. On June 19,1994, it is 
anticipated the substantive portion of 
the open session (i.e., deliberation of 
agenda item number 5) will commence 
at approximately 10:00 a.m.
PLACE: Legal Services Corporation, 750 
First Street, NE., Board Room, 
Washington, DC 20002 , (202) 336-8800. 
STATUS OF MEETING: Open, except that 
portion of the meeting may be closed 
pursuant to a vote to be solicited prior 
to the meeting, of a majority of the 
Board of Directors. Should the 
aforementioned majority vote to close 
all or a portion of the meeting be 
obtained, the Committee will hear the 
report of the General Counsel on 
litigation to which the Corporation is or 
may become a party. In addition, the 
Committee will consider and act on 
internal personnel and operational 
matters related to the Executive Office, 
the Office of the General Counsel, the 
Office of Administration, and the Office 
of Human Resources/Equal

Opportunity, the four offices of the 
Corporation under the Committee's 
purview. Finally, the Committee will 
consider for approval the minutes of the 
executive session(s) held on May 13, 
1994. The closing will be authorized by 
the relevant sections of the Government 
in the Sunshine Act [5 U.S.C. Sections 
552b(c) (2), (6), and (10], and the 
corresponding regulation of the Legal 
Services Corporation [45 C.F.R. Section
1622.5 (a), (e), and (h)].1 The closing 
will be certified by the Corporation’s 
General Counsel as authorized by the 
above-cited provisions of law. A copy of 
the General Counsel’s certification will 
be posed for public inspection at the 
Corporation’s headquarters, located at 
750 First Street, NE., Washington, DC 
20002 , in its eleventh floor reception 
area, and will otherwise be available 
upon request.
June 19,1994 Agenda 
MATTERS TO BE CONSIDERED 

OPEN SESSION:

1. Approval of Agenda.
CLOSED SESSION:

2. Approval of Minutes of May 13,1994 
Executive Session.

3. Consider and Act on General Counsel’s 
Report on Litigation to Which the 
Corporation is or May Become a Party.

4. Consider and Act on Internal Personnel 
and Operational Matters.
OPEN SESSION: (Resumed)

5. Approval of Minutes of May 13,1994 
Meeting.

6. Consideration of Update on the 
Reauthorization Legislative process.

7. Possible Consideration of and Action on 
Publication of Proposed Revisions to Part 
1607 of the Corporation’s Regulations in the 
Federal Register for Public Comment.

8. Consider and Act on Proposed Changes 
to Part 1608 of the Corporation’s Regulations.
OPEN SESSION: (Continued)

9. Consider and Act on Proposed Changes 
to Part 1621 of the Corporation’s Regulations.

10. Public Comment.

June 20,1994 Agenda
MATTERS TO BE CONSIDERED:

OPEN SESSION:

1. Consider and Act on Proposed-Changes 
to Part 1611 of the Corporation’s Regulations.

2. Public comment.
3. Consider and Act on Other Business.

CONTACT PERSON FOR INFORMATION:
Patricia Batie (202) 336-8800.

Upon request, meeting notices will be 
made available in alternate formats to

1 As to the Committee’s consideration and 
approval of the draft minutes of the executive 
session(s) held on the above-noted date(s), the 
closing is authorized as noted in the Federal 
Register notice(s) corresponding to that/those 
Committeemeeting(s).

accommodate visual and hearing 
impairments.

Individuals who have a disability and 
need an accommodation to attend the 
meeting may notify Patricia Batie at 
(202) 336-8800.

Date Issued: June 9,1994.
Patricia D. Batie,
C orporate Secretary.
|FR Doc. 94-14375 Filed 6-9-94; 11:22 am] 
BILLING CODE 7050-01-M

LEGAL SERVICES CORPORATION BOARD OF 
DIRECTORS
TIME AND DATE: The Legal Services 
Corporation Board of Directors will 
meet on June 18,1994. The meeting will 
commence at 8:00 a.m.2 
PLACE: Washington Court Hotel, 525 
New Jersey Avenue, NW„ Ballroom 
West, Washington, DC 20001, (202) 
628-2100.
STATUS OF MEETING: Open, except that a 
portion of the meeting may be closed 
pursuant to a vote of a majority of the 
Board of Directors to hold an executive 
session. At the closed session, in 
accordance with the aforementioned 
vote, the Board will receive the 
recommendation of its Presidential 
Search Committee regarding selection of 
an applicant for the position of 
President of the Corporation, and may 
settle on an applicant to fill that 
position. The Board will also consider 
and Vote to approve draft minutes of 
executive sessions held on November 8 , 
1993; December 6,1993; April 15,1994; 
and May 13,1994. Further, the Board 
will consult with the Inspector General 
on internal personnel, operational and 
investigative matters. The Board will 
also consult with the President on 
internal personnel and operational 
matters. Finally, the Board will 
deliberate regarding internal personnel 
and operational matters. The closing 
will be authorized by the relevant 
sections of the Government in the 
Sunshine Act [5 U.S.C. Sections 552b(c) 
(2) (5), (6) and (7)1, and the 
corresponding regulation of the Legal 
Services Corporation [45 CFR Section
1622.5 (a), (d), (e), and (f)J. The closing 
will be certified by the Corporation’s 
General Counsel as authorized by the 
above-cited provisions of law. A  copy of 
the General Counsel’s certification will 
be posted for public inspection at the 
Corporation’s headquarters, located at

2Note that the Board will convene at 8:30 a.m., 
briefly iftopen session, but primarily in closed 
session until approximately 9:00 a.m., at which 
time the Board will recess the meeting until 
approximately 11:00 a.m. the same morning. The 
brief recess will be taken to permit two of the 
Board’s standing committees to meet.
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750 First Street, NE., Washington, DC 
20002 , in its eleventh floor reception 
area, and will otherwise be available 
upon request.
MATTERS TO BE CONSIDERED:

OPEN SESSION:

1. Approval of Agenda.

CLOSED SESSION:

2. Receive and Consider the Report of the 
Presidential Search Committee.

OPEN SESSION: (R esum ed)

3. Receive the Report of the Presidential 
Search Committee.

4. Consideration of Motion to Select a 
President of the Corporation.

5. Consideration of Motion to Recess 
Meeting Until 11:00 a.m.

6. Approval of Minutes of May 13,1994 
Meeting.

7. Chairman’s and Members’ Reports.
8. President’s Report.
9. Ratification of Vote Taken on May 30-

31,1994, Approving the Management 
Response to the Inspector General’s 
Semiannual Report to Congress for the Period 
Ending March 31,1994.

10. Consideration of Issues Related to the 
Allocation and Distribution of the 
Corporation’s Fiscal Year 1995 
Appropriation.

11. Consider and Act on Proposed Changes 
to the Corporation’s Bylaws.

12. Consider and Act on Operations and 
Regulations Committee Report.

13. Consider and Act on Provision for the 
Delivery of Legal Services .Committee Report.

14. Consider and Act on Audit and 
Appropriations Committee Report.

15. Inspector General’s Report.

CLOSED SESSION:

16. Consider and Act on Draft Minutes of 
thè November 8,1993 Executive Session.

17. Consider and Act on Draft Minutes of 
the December 6,1993 Executive Session.

18. Consider and Act on Draft Minutes of 
the April 16,1994 Executive Session.

19. Consider and Act on Draft Minutes of 
the May 13,1994 Executive Session.

20. Consultation by Board with the 
President on Internal Personnel and 
Operational Matters.

a. Consideration of the Inspector General’s 
Access to Corporation Documents.

21. Consider and Act on Internal Personnel 
and Operational Matters.

22. Consultation by Board with the 
Inspector General on Internal Personnel, 
Operational and Investigative Matters.

a. Briefing on the Status of the Internal 
Investigation Requested by the Board.

OPEN SESSION: (R esum ed)

23. Public Comment.
24. Consider and Act on Other Business.

CONTACT PERSON FOR INFORMATION: 
Patricia Batie, (202) 336-8800.

Upon request, meeting notices will be 
made available in alternate formats to 
accommodate visual and hearing 
impairments.

Individuals who have a disability and 
need an accommodation to attend the 
meeting may notify Patricia Batie at 
(202) 336-8800.

Date Issued: June 9,1994.
Patricia D. Batie,
C orporate Secretary.
[FR Doc. 94-14376 Filed 6-9-94; 11:22 am] 
BILLING CODE 7050-01-M

OVERSEAS PRIVATE INVESTMENT 
CORPORATION

Board of Directors Meeting

TIME AND DATE: Tuesday, June 21,1994, 
1:00 P.M. (Open Portion), 1:30 p.m. 
(Closed Portion).
PLACE: Office of the Corporation, 
Twelfth Floor Board Room, 1100 New 
York Avenue, N.W., Washington, D.C. 
STATUS: Meeting Open to the Public 
from 1:00 p.m. to 1:30 p.m. Closed 
portion will commence at 1:30 p.m., 
(approx.)
MATTERS TO BE CONSIDERED:

1. President’s Report.
2. Approval of 3/22/94 Minutes (Open 

Portion).
3. Meeting schedule through December 

1994.

FURTHER MATTERS TO BE CONSIDERED: 
(Closed to the Public 1:30 p.m.)

1. Finance Project in Russia.
2. Insurance Project in Russia.
3. Insurance Project in Russia.
4. Insurance Project in Russia.
5. Finance and Insurance Joint Project in 

India.
6. Insurance Project in Indonesia.
7. Insurance Project in Philippines.
8. Finance Project in Argentina.
9. Insurance Project in Argentina.
10. Insurance Project in Venezuela.
11. Pending Major Projects.
12. Approval of the 3/22/94 Minutes 

(Closed Portion).

CONTACT PERSON FOR INFORMATION: 
Information on the meeting may be 
obtained from the Corporate Secretary at 
(202) 336-8403.

Dated: June 9,1994.
Anne H. Smart,
OPIC Corporate Secretary.
[FR Doc. 94-14460 Filed 6-9 -94 ; 3:29 p.m.] 
BILLING CODE 3210-01-M
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This section of the FEDERAL REGISTER 
contains editorial corrections of previously 
published Presidential, Rule, Proposed Rule,

'  and Notice documents. These corrections are 
prepared by the Office of the Federal 
Register. Agency prepared corrections are 
issued as signed documents and appear in 
the appropriate document categories 
elsewhere in the issue.

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric 
Administration

50 CFR Part 641
[Docket No. 940-536-4136; I.D. 041994B] 

Reef Fish Fishery of the Gulf of Mexico 

Correction
In proposed rale document 94-12832 

beginning on page 27256in the issue of 
Thursday, May 26,1994, make the 
following correction:

On page 27258, in the second column, 
under DATES, in the second line, “July- 
IT , 1994” should read “July 7,1994”.
BILLING CODE 1505-01-D

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES

Health Care Financing Administration 

42 CFR Part 412
[8PD-769-FC]
RIN0938-AG34

Medicare Program; Changes to the 
Requirement for Annual Physician 
Acknowledgement of Physician 
Attestation Responsibilities
Correction

In rule document 94-5315 beginning 
on page 11000 in the issue of 
Wednesday, March 9,1994, make the 
following corrections:

(1) On page 11000, in the first 
column, under DATES, in the second line
April 18,1994” should read “April 8 , 

1994”.
(2) On the same page, in the second 

column, under ADDRESSES, in the first 
line “Room 309-,” should read “Room 
309-G,”.

(3) On page 11001, in the first 
column, in the second full paragraph, in 
the penultimate line insert “denial” 
between “issue” and “determinations”.

(4) On page 11002 , in the first 
column, in the penultimate bulleted 
paragraph, in the fifth line “a” should 
read “at”.

(5) On the same page, in the third 
column:

(a) In the first paragraph, five lines 
from the bottom “review o f ’ should 
read “review to”.

(b) In the third paragraph, six lines 
from the bottom “FRA” should read 
“RFA”.
BILLING CODE 1505-Ot-D

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES

Social Security Administration

20 CFR Part 404
[R egula tion No. 4}
RIN 0960-AA99

Revised Medical Criteria for 
Determination of Disability» 
Cardiovascular System

Correction
In rale document 94-2844 beginning 

on page 6468 in the issue of Thursday, 
February 10,1994, make the following 
correction:

A ppend ix  1 to  su b p a rt P [Corrected]
On page 6497, in the second column, 

in Appendix 1 to subpart P, item 5, in 
the last line, “February 10,1994” 
should read “February 10,1998”.
BILLING CODE 1505-01-D

DEPARTMENT OF LABOR

Occupational Safety and Health 
Administration

29 CFR Parts 1910,1917, and 1918 
[D ocke t No. S-025]

Longshoring and Marine Terminals 

Correction
In proposed rale document 94-13058 

beginning on page 28594 in the issue of

Thursday, June 2,1994 make the 
following corrections:

1 . On page 28642, in the second 
column, in the third full paragraph:

a. In the fifth line, “September 30, 
1994” should read “September 20 , 
1994”.

b. Beginning in the sixth line, 
“October 31,1994” should read 
“October 19,1994”.

c. Beginning in the seventh line, 
“November 29,1994” should read “July 
11,1994”

2 . On the same page, in the same 
column, in the fourth full paragraph, 
beginning in the third line, “August 31, 
1994” should read “August 24,1994”.
BILLING CODE 1505-01-D

DEPARTMENT OF TRANSPORTATION 

Coast Guard 

33 CFR Part 165

[CG D09-94-Q05]

Safety arid Security Zone; Lake 
Michigan - Chicago Harbor - Burnham 
Park Harbor

Correction
In proposed rale document 94-13090 

beginning on page 27516 in the issue of 
Friday, May 27,1994, the docket 
number should read as set forth above.
BILLING CODE 1505-01-D

DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Part 165

[COTP Jacksonville 93-115]]

Security Zone Regulations; Naval Air 
Station, Jacksonville, F.L

Correction
In proposed rale document 94-11977, 

beginning on page 26155 in the issue of 
Thursday, May 19,1994, in the third 
column in DATES:, insert “Comments 
must be received on or before ’’ after the 
colon.
BILLING CODE 1505-01-D
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DEPARTMENT OF TRANSPORTATION. 

Federal Highway Administration

23 CFR Parts 657 and 658 
fFHW A Docket Nos. 9 0 -9  and 92-451 

RIM 2125-AC86

Truck .Size and M IRestrictionson 
Vehicles and

Carrying Units
AGENCY; F e d e r a i  H ig h w a y  
Administration (FHWA), DOT. 
ACTION: Final r u le .

SUMMARY: The Intermodal Surface 
Transportation Efficiency Act of 1991. 
(ISTEA) restricts the operation of longer 
combination vehicles- (LCV’s) on the 
Interstate Highway System and 
commercial motor vehicle (CMV) 
combinations with two or more cargo- - 
carrying units on the National Network 
(NN) to the types of vehicles in use on 
or before June 1,1991, subject to 
whatever State restrictions were in 
effect on that date,. The ISTEA also 
includes special variances from the June,, 
. t date for Alaska,. Ohio, and Wyoming.
As required by the ISTEA and based on , 
t nforniatibn provided by the Stages, 
industry , and the public, the. final rule., 
l ists applicable limitations by specific . , 
vehicle combination, by State, in effect. 
on June 1,1991* and does not-further 
restrict 'the; operation of any vehicle in 
lawful*operation on or before June i , T , 
1991. This rale also establishes criteria, : 
for States to make minor adjustments to. 
.the list of limitations; .defines, certain .. 
terras:, such as l‘nondivi$ibleJpad ” j, __ 
“beverage container,” and|‘maxi- c ube 
vehicle*,: makes technical amendments to 
the list of federally-designated routes on 
the NN; and makes other minor changes . 
to conform existing regulations to the 
ISTEA; '
EFFECTIVE DATE; .1994,.
FOR FURTHER INFORMATION CONTACT*. Mr. 
Thomas Klimek, Office of Motdr Carrier 
information Management, at (202). 3S.fi- 
2212 or Mr. Charles Medalën, Office of 
the Chief Counsel, at (202) 366-13.54 ,.. 
Federal Highway Administration, 
Department of Transportation, 490 ■ 
Seventh Street SWA Washington ,-DG. 
20590. Office-hours are from 7:45 a.fn. 
to 4:15 p.mur'e-W Monday,Through . 
Friday,.except legal Federal holidays.. ■ 
'SUPPLEMENTARY INFORMATION: Section 
1023 of the ISTEA (Pub. L. 102-240,105 
Si at, 1914,1951, codified at 23 U.S.C. , 
127(d)) required States, within 60 days 
of the date of enactment, to submit to 
the 'Secretary of Transportation for' il  ; 
p uhîicàfiort in the Federal .Register, 30 :

days thereafter a complete list of (1) all 
operations of LCV’s being conducted as 
of June 1,1991; (2) State laws, 
regulations, and any other limitations 
and conditions, including routing- 
specific and configuration-specific 
designations governing the operation of 
LCV’s; and (3) a copy of such laws, 
regulations, limitations, and conditions. 
An LCV is defined in the ISTEA as any 
combination of a truck tractor and two 
or more trailers or semitrailers which 
operates on the Interstate System at a 
gross vehicle weight greater than 80,000 
pounds.

Similarly, section 4006 of the ISTEA 
(49 U.S.C. app. 23Tl(j)î-required the 
States to submit a complete list of State 
length limitations applicable to CMV 
combinations with two or more cargo- 
carrying units in effect oh or before Juné
1,1991. This section prohibits States 
from allowing the operation (by statute, 
regulation, permit, or other means) of 
-CMV’s with cargo-carrying-unit lengths • 
that exceed the length, by specific 
configuration,*allowed and in actual, 
lawful operation on a regular or periodic 
basis (including continuing seasonal 
operation) on the NN in that State on or 
before June 1,1991. The NN is defi ned 
en 23 CFR 658.5, and includes the,: 
Interstate- System, with minor 
è^êèjptlons) and selected non-Interstate 
routes. The noh-Iiiterstate NN highways 
are listed1in appendix A to part 658.

Sections Í023 arid 4006 provide that 
nô statute. or régulation shall be 

, included 5n the list submitted by a State : 
'or published by the Secretary merely on 
the grounds that it authorized, or could 
have authorized, by permit or otherwise, 
the operation of LCV or CMV 
combinations not in actual operation on 

ra; regular of periodic .basis on or before 
June !» 1991,

States may continue to issue special 
' permits,' in accordance with applicable 
Stated-awe, for those vehicles and loads " 
which .cannot be easily dismantled or 
divided; A definition of such ,

1 noridi visible loads is .included in this 
final rule. '
' The ISTEA included three narrow 

exceptions to the June 1,199.1, freeze 
„date, Wyoming would have been able to 
allow the operation of additional 
vehicle configurations not in actual 
operation on June 1,1991, provided, 
they were authorized by State law not 
later than November 3 ,1992. Ño : 
additional vehicles were authorized, 
however, arid accordingly no additional 
vehicles are included in appendix C 
over .those listed in. the previous t wo. 
rulemakings on .this issue,

■ Ohio may.allow LCV’s with three 
cargo-carrying units of 20.5 feet each 

' (not xncluding jhe truck, tractof). not Jo

actual operation pn June 1,1991, to be 
operated within its boundaries on the l - 
mile segment of Ohio State Route 7 
which begins at, and extends south, of. 
Exit 16 on the Ohio Turnpike, Alaska 
may continue to allow the operation of 
CMV’s which were not in actual 
operation on June 1,1991, but which 
were in actual operation prior to July 6,. 
1991 ■’ . '■■ ■; ...

A preliminary list of the information 
provided by the States in response to 
sections 1023 and 4006 was published 
in the Federal Register as a notice of 
proposed rulemaking (NPRM) on March 
20,1992 (57 FR 9900). X second 
proposed list of vehicles and 
restrictions, including corrections. 
Clarifications* and additional material 
submitted to the docket in response to 
the NPRM was published as a . 
supplemental notice of proposed 
rulemaking (SNPRM) on February 25. 
1993 (58 FR 11450). In the NPRM the- 

• Information provided by the States was 
organized into appendices C and D to 
part 658;.in the SNPRM that-information- 
was combined intake single list of 
vehicles and restrictions and presented 
as a new appendix C. The format of the 
SNPRM has been retained for the final 

..rale. ;'u ,
In response, to publication of the 

' SNPRM, 154 sets of comments were 
received from 136; Separate entities. The 
vast majority of those comments deal 
with specifics on the information 
published in the SNPRM, arid they; will 
be discussed under individualtopichl 
headings. Four of the commented, 
however, the American Trucking 
Associations, InC. (ATA), the Wyoming 
Trucking Association, Inc. (WTAfr ihe 
Alaska Department of Transportation 
and Public Facilities, and the Citizens 
for Reliable And Safe Highways 
(CRASH), provided comments 
concerning the rulemaking In general, 
arid the'philosophy used by the FHWA 
in presenting the information. These 
particular comments provide a« 
opportunity for the FHWA to-explain its;

■ approach.
The ISTEA stipulates that the '"final 

list” of LCV operational requirements 
for each State be published in the 
Federal Register not later than 180- days - 
after the date of enactment. That date 

■'was June 15,,1992. The lead-comment 
by-the CRASH in its docket submission, 
was that publication of the final List by 
the FHWA wa| “long overdue.” The 
CRASH contends that since the freeze . 
does riot take effect until the Secretary.
. publishes the.-final list, ffre/FMWA-s 
delay in publication' has prevented 'che
la w from taking effect. This in turn . 
means that LCVXmay today be, 
operating on highways from which ■
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Congress intended they be barred. It 
concludes this comment by stating that 
the review and correction process 
included with the final rule can be used 
to make corrections after publication of 
the rule.

As.the FHWA stated in the 
Supplementary Information section of 
the SNPRM, the content of the States’ 
original responses to the ISTEA request 
for LCV operational information covered 
the full range of what could be supplied, 
both in terms of items covered and 
volume of material. The diversity of the 
contents of the responses was so great 
that the FHWA determined that before 
any list could be finalized, increased 
uniformity both in terms of items 
covered and the type of information 
would be necessary. Thus,, despite the 
likelihood that the statutory due date for 
a final rule might be missed, the FHWA 
determined that it was in the public’s 
interest to publish a SNPRM soliciting 
further public comment on revisions to 
the initial list. The FHWA considered 
publishing a “final list” without this 
additional public procedure, but 
believed that the list published at that 
stage would have required numerous 
subsequent changes. We believe that the 
intent of Congress in including a 
correction process was to take care of 
relatively minor single-issue situations 
which may be discovered after 
publication of this final rule, not to 
make wholesale changes in a State’s 
submission without good cause.

The WTA expressed concern that the 
interpretations used by the FHWA in 
developing this rule have involved 
many combination vehicles that, until 
passage of the ISTEA, were not 
considered by anyone to be LCV’s. In a 
similar vein, Alaska commented that the 
SNPRM “seeks to significantly expand 
the ISTEA legislation and, we believe, 
severely constrains the states’ abilities 
to legitimately regulate commercial 
traffic within each state.”

This final rule implements two 
similar, yet separate provisions of the 
ISTEA. Section 1023, as discussed 
earlier, involves LCV’s and includes an 
LCV definition. The scope of vehicle 
combinations covered by this section is 
narrow. The definition requires that an 
LCV combination include a truck 
tractor, which by previous congressional 
action (section 411(f), Surface 
Transportation Assistance Act (STAA) 
of 1982) is defined as a noncargo
carrying power unit and two or more 
trailers or semitrailers. The combination 
must operate on the Interstate System, 
and its gross vehicle weight must be in 
excess of 80,000 pounds. The vehicles 
listed in appendix C as a result of this 
statutory definition include only what

might best be described as the 
“traditional” LCV’s, that is, the “Rocky 
Mountain” and “Turnpike” Doubles 
and the “Triple.” Under the definition 
of LCV provided by the ISTEA, it is true 
that the State of Alaska has no LCV’s 
because it has no Interstate System 
mileage in the sense used in the ISTEA; 
that is, Alaska does not have Interstate 
System mileage designated under 23 
U.S.C, 103(e), 139(a), or 139(b). 
Accordingly, all references to LCV’s for 
Alaska have been deleted from this final 
rule.

Alaska does, however, have mileage 
that is part of the NN. Section 4006 of 
the ISTEA requires the FHWA to 
include in the final list "any 
commercial motor vehicle combination 
* * * with 2 or more cargo carrying 
units.” A “cargo-carrying unit” is 
defined as “any portion of a commercial 
motor vehicle combination * * * used 
for carrying cargo, including a trailer, 
semitrailer, or the cargo carrying section 
of a single unit truck.” While section 
1023 is relatively narrow in scope, 
section 4006 has very widespread 
applicability. If, as the WTA contends, 
vehicles not previously considered to be 
LCV’s are covered by this final rule, it 
is because of section 4006. This section 
is also the reason that vehicles are listed 
in appendix C for Alaska. Thus, vehicles 
not previously considered LCV’s are 
included in this final rule, because the 
statute applies to more than just LCV’s.

The ATA expressed concern that the 
FHWA’s attempt to organize the 
vehicles subject to the freeze into four 
basic categories requires the FHWA to 
go beyond the role established for it in 
the ISTEA. The ATA contends that the 
ISTEA limits the role of the Secretary to 
reviewing for accuracy and publishing 
State information and that the 
categorization made by the FHWA 
involves the interpretation of State laws 
and regulations. Similarly, Alaska 
commented that the nomenclature used 
in designating the four basic categories 
“is not universally acceptable.” The 
categories used in appendix C, as 
included in the SNPRM, were (1) Rocky 
Mountain Doubles, (2) Turnpike 
Doubles, (3) Triples, and (4) Other.
These names were chosen in an attempt 
to describe the vehicles covered by the 
freeze in terms commonly used in the 
trucking industry. Since there is no 
industry-wide or statutory definition for 
categories 1, 2, or 3, a degree of 
confusion remained as to just what 
vehicle combinations were covered, 
especially by catégories 1 and 2 .

The ISTEA required the FHWA to list 
vehicles by “configuration type”
(section 1023) or “specific 
configuration” (section 4Ô06). In

creating the basic configuration 
categories used in the NPRM and 
SNPRM, the FHWA believed it bad to go 
beyond just publishing State-submitted 
information. For example, many States 
do not differentiate between a “Rocky 
Mountain” and “Turnpike” Double in 
the statutes or regulations which 
authorize their operation. Typically, 
these States allow a truck tractor- 
semitrailer-trailer, or a truck tractor and 
two trailing units where each trailing 
unit can be up to some maximum 
length. Interpretations were required to 
develop the maximum parameters that 
would apply if the State did 
differentiate bv vehicle type.

The FHWA has re-examined the 
meaning of “configuration,” however, 
and determined that there is no 
statutory requirement to classify vehicle 
combinations according to industry 
usage.

In order to reduce confusion and 
simplify the description of vehicles 
covered by the freeze, the vehicles 
described in appendix C of this final 
rule have therefore been regrouped into 
three categories: (i) Truck tractor and 
tivo trailing units, (2) Truck tractor and 
three trailing units, and (3) Other. This 
preserves the freeze required by the 
ISTEA without limiting the discretion 
allowed by some States before June 1, 
1991.
Vehicles Submitted by States but 
Excepted From or Not Subject to 
Section 4006 of the ISTEA

In preparing the March 2,0,1992, 
NPRM and the February 25,1993, 
SNPRM, the FHWA decided not to 
include certain vehicle combinations 
submitted by the States, which it 
determined Congress did not intend to 
include in the ISTEA freeze. No 
additional information regarding 
conditions, routes, or authority to 
operate these vehicles was required. In 
addition to describing the categories of 
vehicles proposed for exemption, a 
detailed listing by State of the vehicles 
submitted but exempted was contained 
in the SNPRM.

In its comments, the ATA urged the 
FHWA to include in the regulatory 
language of the final rule the list of 
exempted vehicles included in the 
preamble to the SNPRM. The basis for 
the ATA’s suggestion was “to ensure 
that only the vehicles intended by 
Congress are restricted and to help 
clarify the intent of the restriction for 
enforcement and judicial purposes.”
The ATA’s proposal was to include the 
list of excepted vehicles in an expanded 
definition of LCV in the final rule.

The categories of multiple cargo unit 
vehicles exempted from coverage by the
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freeze include; (1) Truck tractor- 
semitrailer-trailer and truck tractor- 
semitrailer-semitrailer combinations 
with a maximum length of the 
individual cargo units of 28.5 feet or 
less, (2) conventional automobile and 
boat transporters with an overall length 
of 65 feet or less, (3) stinger-steered 
automobile and boat transporters with 
an overall length of 75 feet or less, (4) 
truck-trailer and truck-semitrailer 
combinations with an overall length of 
65 feet or less, (5) maxi-cubes, (6 ) most 
tow trucks with vehicles in tow, and (7) 
combination vehicles which include a 
truck tractor containing a dromedary 
box, deck, or plate, and one semitrailer 
or trailer. With respect to the dromedary 
equipped vehicle exclusion, strict 
interpretation of ISTEA section 4006 
would include this equipment under the 
freeze. By its function, a dromedary box, 
deck, or plate is a cargo-carrying unit. 
When combined with a semitrailer, the 
result is technically a combination with 
two cargo-carrying units, thus subjecting 
the combination to the freeze. However, 
dromedary equipped truck tractors in 
actual operation on December 1,1982, 
are grandfathered under §658.13(0, 
causing a combination consisting of one 
of these units and a semitrailer to be 
considered as simply a truck tractor- 
semitrailer under the provisions of part 
658. Dromedary equipped semitrailer 
combinations are a minor segment of the 
industry which probably escaped the 
notice of Congress, and which would 
require a good deal of additional time 
and effort to list. Should States or 
carriers try to evade the ISTEA freeze 
mandate by expanding the size of these 
unlisted combinations, the FHWA may 
have to initiate rulemaking to close this 
loophole.

The exclusion information is codified 
by this final rule at §658.23(b){l) 
through (b)(5). The list of exempted 
vehicles by State included in the 
SNPRM has not been codified, however, 
because of the likelihood that it is not 
a complete list. The original instruction 
to the States about these vehicles was to 
submit anything they thought might be 
covered by the freeze. Since the effect of 
ATA’S comment would be to exempt 

# only those vehicle combinations listed, 
some States could be penalized in terms 
of allowing certain vehicles simply 
because they reviewed the guidelines 
and made a decision that certain 
vehicles were not involved in the freeze 
coverage.

The definition of LG V used 
throughput this proceeding is that 
established in the ISTEA. In the interest 
of avoiding confusion with respect to 
terminology, the FHWA will not amend 
the LCV definition at this time.

Documentation o f Actual Operation
Under the terms of ISTEA section 

1023, an LCV may continue to operate 
only if on or before June 1,1991, the 
specific configuration was (1) legally 
allowed in the State and (2) was ini 
actual lawful operation on a regular or 
periodic basis. Under section 4006, the 
overall length of two or more cargo
carrying units used in a specific 
configuration may not exceed the length 
allowed by State law, and in actual 
lawful operation on a regular or periodic 
basis, on or before June 1,1991. If a 
specific multi-trailer configuration was 
authorized by State statute or regulation, 
but not in actual lawful operation on a 
regular basis on or before June 1,1991, 
it may not now be put into service.

All of the vehicles listed in appendix 
C meet the requirements for continued 
operation set forth in ISTEA sections 
1023 and 4006.

The information on these vehicles 
which the States supplied in response to 
the ISTEA, the March 20,1992, NPRM 
and the February 25,1993, SNPRM, 
satisfies the legal requirement for 
operation, i.e., authorized by State law. 
In a similar manner, various 
commenters, responding to a request 
contained in the SNPRM, have 
documented the actual operation on a 
regular or periodic basis of the vehicle 
combinations listed.

The SNPRM requested information, 
from any source, to show the actual 
operation of vehicles described in 
appendix C. While a copy of the special 
permit under which operations occurred 
was listed as the preferred means of 
satisfying the documentation 
requirement, any item which could 
support operation of these vehicles 
would be considered as acceptable.

In an early response to the docket, the 
ATA expressed concern that the FHWA 
was placing a “tremendous burden on 
State DOT’S and the trucking industry to 
satisfy a totally new requirement in a 
very short time period.” The SNPRM 
allowed for a 45-day comment period 
with April 12,1993, as the docket 
closing date. The ATA also stated that 
“(i)t is unlikely that two year old copies 
of the actual permit will be available,” 
and that working with the permit 
issuing offices in each State to Ideate 
these records would “no doubt be a very 
time consuming and cumbersome 
process.” As an alternative, the ATA 
suggested that the FHWA allow the 
submission of an affidavit from a carrier 
and/or State agency to satisfy the 
documentation requirement, and further 
that a time extension be granted to allow 
appropriate review and certification of 
these documents, if allowed. A request

for a time extension for the docket was 
also received from the WTA and Coastal 
Chem Sales Company of Cheyenne, 
Wyoming. The need to accurately 
comply with the actual operation 
documentation requirement was given 
as the reason for the request.

In its comments, the CRASH stated 
that the proof requirement contained in 
the SNPRM was “far too broad, and 
(could) easily lead to mistake or fraud.” 
That organization argued that anything 
less than “verifiable documentary 
evidence created and dated on or before 
June 1,1991, specifically detailing the 
vehicle length, weight, configuration 
and routes traveled” would fail to 
comply with ISTEA requirements.

In reviewing the time extension 
requests, the FHWA agreed that more 
time was needed to help assure that 
accurate and complete documentation 
information, including affidavits, was 
submitted to the docket On April 14, 
1993, a 45-day extension of the 
comment period, to May 27,1993, was 
published in the Federal Register at 58 
FR 19367. The type of information the 
CRASH argued die FHWA should 
require appears to exceed the 
documentation most States demand of 
LCV operators. It would distort the 
purpose of the ISTEA freeze to ban 
certain vehicles or routes simply 
because the States lacked the foresight 
to issue permits that met the maximum 
possible data requirements of a Federal 
law not yet enacted.

An affidavit made by an individual 
familiar with the issue at hand is both 
reasonable and within the 
documentation parameters established 
by the SNPRM. The authenticity of any 
document proposed as evidence to 
support activity occurring over 2 Vz 
years ago could be challenged by any 
party. Of the possible items of 
documentation which could be 
submitted, a notarized affidavit may be 
the least susceptible to alteration, it 
represents an individual’s witnessed, 
sworn statement.

An affidavit could, of course, be 
fraudulent, and the FHWA would be 
reluctant to take regulatory action based 
solely on an affidavit without other 
support. In fact, however, affidavits are 
merely one kind of information which 
the FHWA has combined with other 
types of documentation to demonstrate 
the operation of vehicles that State law 
and/or regulation allows. In addition, 
section 1023(c) of the ISTEA amended 
23 U.S.C. 141(b) by adding at the end 
the following sentence: “Each State 
shall also certify that it is enforcing and 
com plying with the provisions of section 
127(d) of this title and section 411(j) of 
the Surface Transportation Assistance
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Act of 1982 (49 U.S.C. App. 2311(j))” 
(emphasis added). Additional 
discussion of the certification change is 
contained elsewhere in this document. 
However, for this discussion the 
statement means that if a State is found 
not to be complying with the ISTEA 
LCV requirements, it will be subject to 
Federal-aid highway funding sanctions 
involving millions of dollars annually.

Documentation of operation of the 
vehicles listed in appendix C for each 
State was provided to the docket by the 
following sources. All original 
submissions are filed in docket number 
92-15. *
Alaska: Five carriers; State Department of 

Commerce and Economic Development 
Arizona: Seven carriers, one shipper, State 

Department of Transportation (DOT) 
Colorado: Seven carriers, State DOT 
Florida: Three carriers; three private fleets 
Hawaii: One private fleet, State DOT 
ldaho: Fifteen carriers, six private fleets, one 

agricultural cooperative, one owner- 
operator, State DOT 

Indiana: Five carriers, State DOT 
Kansas: Five carriers, one private fleet, State 

DOT, State Turnpike Authority 
Massachusetts: Two carriers, State Turnpike 

Authority
Michigan: State DOT 
Mississippi: State DOT 
Missouri: Three carriers, State Highway & 

Transportation Department 
Montana: Ten carriers, one shipper, five 

private fleets, one owner-operator, State 
DOT :

Nebraska: State Department of Roads 
Nevada: Thirteen carriers, one shipper, one 

private fleet, one agricultural cooperative, 
one owner-operator

New Mexico: One carrier, State Taxation and 
Revenue Department

New York: Two carriers, State Motor Truck 
Association, State DOT, State Thruway 
Authority

North Dakota: Four carriers, four private 
fleets, State DOT

Ohio: Four carriers, State Turnpike 
Commission

Oklahoma: Nine carriers, four private fleets 
Oregon: Fourteen carriers, three private 

fleets, one agricultural cooperative, State 
DOT

South Dakota: Four carriers, one shipper, 
three private fleets, State Trucking 
Association, State Highway Patrol, State 
DOT ' •

Utah: Sixteen carriers, one shipper, three 
private fleets, one agricultural cooperative, 
one owner-operator, State Motor Truck 
Association, State DOT 

Washington: Five carriers, one shipper, two - 
private fleets, one agricultural cooperative, 
one owner-operator, State DOT 

Wyoming: Six carriers, two shippers, four _ 
private fleets, one owner-operator, three 
individuals, State DOT
The following vehicle combinations 

included in the SNPRM, or comments 
thereto, have not been included in 
nppendix C for the reasons given.

California: "Triple,” including a 28-foot 
semitrailer, two 28-foot trailers, an overall 
length of 107.4 feet, and a maximum gross 
vehicle weight of 111,000 pounds. “Rocky 
Mountain Double,” including a 48-foot 
semitrailer* a 28-foot trailer, an overall length 
of 93.2 feet, and a maximum gross vehicle 
weight of 106,850 pounds. "Turnpike 
Double,” including a 48-foot semitrailer, a 
48-foot trailer, an overall length of 116.7 feet, 
and a maximum gross vehicle weight of 
122,650 pounds.

Two permits were issued by the 
California Department of Transportation 
(Caltrans) for “Triples” at the request of 
the California legislature in 1971 in 
order to conduct a test to evaluate the 
possible allowance of “Triples” in 
California. In 1983, permits were issued 
to allow the operation of the above 
described vehicle combinations in order 
to conduct an over the road test of these 
vehicles. The State, in its comments, 
points out that the 1983 tests were 
conducted, in part, to assist the FHWA 
in its study of the costs and benefits of 
a national intercity LCV route network,

Based on these two occurrences, 
California claims the right to issue 
permits for good cause for the future 
operation of these vehicles up to the 
limits stated.

The FHWA has rejected California’s 
claim because it fails to meet the 
standard for “regular or periodic” use 
established by Congress in writing the 
ISTEA. According to the Conference 
Report on the ISTEA (H.R. Conf. Rep.
No. 4 0 4 ,102d Cong., 1st Sess. 314 
(1991)), “Use of an LCV on only one or 
two occasions pursuant to a special 
permit would not provide a basis for 
satisfactorily certifying grandfather 
rights or operations under this 
subsection.” Clearly the California 
situation falls within the scope of the 
congressional guidance. “Triples” were 
allowed twice, for very brief periods 12 
years apart, the last being more than 10 
years ago. “TurnpikeDoubles” and 
“Rocky Mountain Doubles” were 
authorized only once, over 10 years ago, 
during a single 5-day period. These 
occurrences do not constitute “regular 
or periodic” use.

Connecticut: Vehicle and trailer for 
carrying poles, lumber, piling, or structural 
units.

No documentation was received in 
the docket to support the actual 
operation of this vehicle on or before 
June 1,1991. This vehicle was originally 
included because it appeared to meet 
the LCV or extra-length multi-unit 
commercial vehicle requirements. This 
vehicle is made up of a truck tractor and 
a dolly unit. Since the weight of a cargo, 
for example utility poles, is carried 
partially by the truck tractor and

partially by the dolly unit, the argumenl 
might be made that this vehicle has two 
cargo-carryine units.

In fact, the load and rear dolly 
combine to create a de facto  semitrailer. 
Truck tractor-semitrailers are not subject 
to the freeze.

Delaware: Truck tractor-semitrailer-traiJer, 
with a cargo-carrying length of 62 feet.

No documentation was received in 
the docket to support the actual 
operation of this vehicle on or before 
June 1,1991. The initial submission by 
Delaware, to satisfy the LCV freeze 
requirements, indicated that the listed 
combination was allowed by State law 
wherein each trailing unit could be up 
to 29 feet long. The 62-foot length was. 
derived by adding 4 feet for interunit 
spacing to the twin 29-foot dimension. 
Due to the de-listing of a vehicle 
combination with twin 29-foot units, the 
maximum length of any one unit in a 
inulti-unit combination vehicle reverts 
to 28.5 feet, that allowed by the STAA 
of 1982.

Louisiana: “Rocky Mountain Double- 
LCV,” with a cargo- carrying length of 75 , 
feet.

No documentation was received in 
the docket to support the actual 
operation of this vehicle on or before 
June 1,1991. The initial submission by 
Louisiana, to satisfy the LCV freeze 
requirements, indicated the listed 
combination was allowed by State law 
wherein each trailing unit could be up 
to 30 feet long. The 75-foot length was ■ 
derived by adding the maximum 
interunit spacing allowed by State, 
regulation of 15 feet to the twin 30-fool 
dimension. Due to the de-listing of a 
vehicle combination with twin 30-foot 
units, the maximum length of any one 
unit in a multi-unit combination vehicle 
reverts to 28.5 feet, that allowed by the 
STAA of 1982.

New Hampshire: Truck-trailer combination 
with a cargo-carrying length of 85 feet.

No documentation was received in 
the docket to support the actual 
operation of this vehicle on or before 
June 1,1991. The initial submission by 
New Hampshire, to satisfy the LCV 
freeze requirements, indicated the listed 
combination was allowed because State 
law does not prohibit a straight truck of 
up to 40 feet long from pulling a trailer 
that may be up to 48 feet long. Due to 
the de-listing of the described vehicle 
combination, the maximum cargo- 
carrying length of any truck-trailer 
combination on NN highways reverts to. 
58 feet. This length is derived by 
subtracting 7 feet for the cab from the 
65-foot overall length for this 
combination allowed by this rule '
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without a requirement to document 
actual operations. Off the NN, the 
maximum lengths allowed by State law 
continue to apply.
List of ISTEA Vehicle Operations and 
Conditions

In addition to the lists of vehicle 
configurations, the ISTEA also required 
each State to submit a copy of all its 
statutes, regulations, limitations, and 
conditions which apply to the operation 
of each of the LCV’s or extra-length 
vehicles reported as in use on or before 
June 1,1991.

The content of the States’ original 
responses to this request covered the 
full range of what could be supplied, 
both in terms of items covered and 
volume of material. The diversity of the 
contents of the responses was so great 
that the FHWA determined that before 
any list could be finalized, increased 
uniformity would be necessary. One of 
the subheadings for each LCV or extra
length vehicle described in the NPRM 

, was “Operational Conditions.” The 
information in the NPRM was taken 
directly from the initial State responses 
to the LCV information request 
contained in the ISTEA, regardless of 
content. In those cases where another 
document was referenced, the FHWA 
attempted to summarize that document. 
Because of the differences in State- 
provided responses, there was little 
consistency as to coverage or depth. 
Therefore, in addition to asking for 
comments, the NPRM also asked the 
States and all other sources, including 
industry trade groups, either to reformat 
.existing information, or to provide new 
information following a suggested 
format. Those States which allow LCV’s 
or extra-length vehicles were requested 
to provide the operational condition 
information in the following 
subheadings: W EIGHT, DRIVER, 
VEHICLE, PERM IT, and ACCESS.

The information included in the 
SNPRM reflected the States’ and other 
responses to the NPRM request.

The SNPRM included specific vehicle 
descriptions for 30 States. Comments 
were reoeived concerning those 
descriptions for 23 States. The vehicle 
descriptions included in appendix C to 
part 658 by this final rule have been 
modified, where appropriate, by 
comments received and by the change 
in categories described earlier. 
Comments, changes, and corrections 
made to appendix C information will be 
discussed by State, by subheadings, in 
the same order that they appear in 
appendix C:
STA TE NAME 
COMBINATION:

LENGTH OF THE CARGO-CARRYING 
UNITS:

MAXIMUM ALLOWABLE GROSS 
WEIGHT:

OPERATIONAL CONDITIONS: 
W EIGHT:
DRIVER:
VEHICLE:
PERM IT:
A CCESS:

ROUTES:
LEGAL CITATIONS:
OTHER COMMENTS:

Other comments considered, that did 
not result In a change, will be discussed 
at the end. Any heading not included in 
the discussion means that the 
information included in the SNPRM 
was accurate, and the same information 
has been included in appendix C as 
published by this final rule.
A la ska

OPERATIONAL CONDITIONS:
WEIGHT; The State DOT commented 

that the weight restriction discussion in 
the SNPRM for Alaska should not apply 
because the section 1023 freeze applies 
only to the Interstate System, and 
Alaska does not have Interstate System 
mileage designated under 23 U.S.C. 103, 
139(a), or 139(b). 1116 FHWA agrees 
with this comment Accordingly, the 
weight condition for each vehicle 
described has been revised to indicate 
that a carrier has to be in compliance 
with State laws and regulations and 
does not list maximum weight limit 
values. In addition, because LCV’s, as 
defined in die ISTEA, do not operate in 
Alaska due to the lack of Interstate 
System mileage, the “LCV" notation 
previously included by the combination 
description has been removed.

VEHICLE: The State indicated that the 
hours of operation for three trailing unit 
combinations are established by permit 
and not by regulation. Accordingly, this 
has been removed from die “VEHICLE” 
discussion.

PERM IT: The SNPRM noted that 
permits were required for divisible 
loads. The State commented that this 
was incorrect. Permits are only required 
for nondivisibie loads.
OTHER COMMENTS:

The CRASH stated that Alaska 
Administrative Permit Manual Section 
11.6 provides that “all oversize or 
overweight.vehicles not in convoy shall 
maintain a minimum distance o f800 to
1,500 feet from any other oversize 
vehicle or vehicle with load and pilot 
car traveling in the same direction on 
the same highway in rural areas.” Since 
Alaska is not contiguous to any otheT 
State this type of information would be

of little use to any out-of-State trucker. 
Any vehicle requiring a permit would 
be subject to the Alaska permit rules 
which would be given to the driver 
when the permit was obtained. 
Therefore, in view of its limited 
usefulness in terms of general 
information, we will not add this 
provision to appendix C.

Section 4096(a) of the ISTEA provides 
that Alaska “may allow operation of 
commercial motor vehicle combinations 
which were not in actual operation on 
June 1,1991, but which were in actual 
operation prior to July 6,1991.”* 
Verification has been furnished that 
“Triples” with trailers not over 45 feet 
in length were in actual operation under 
permit prior to July 6,1991. The CRASH 
believes that the operation of “Triples” 
after June 1,1991, was authorized only 
on an experimental basis as provided in 
17 AAC 25.106(b)(4). However, the 
ISTEA allows the continued operation 
of any combinations put into service 
between June 2 and July 5,1991, 
without further condition. Therefore, 
“Triples” .may continue to operate, as 
indicated in appendix C.

The State advised that under Alaska 
regulations, a truck tractor equipped 
with a dromedary box is defined as not 
being cargo carrying. Dromedary boxes 
do in fact carry cargo. However, for the 
reasons given above, the FHWA has 
decided for the time being not to list the 
cargo-carrying length of dromedary 
tractor-semitrailer combinations.

The State indicated that an additional 
route, AK-1 from Palmer-Wasilla 
Highway Junction to Wishbone Hill 
Coal Access Road, must be added to 
Alaska's routes chart under the caption 
for “Rocky Mountain Double-LCV” {58 
FR 11467) of the SNPRM. However, this 
is incorrect because the freeze on 
vehicle length is applicable only on the 
NN, and this is not an NN route. The 
State is free to regulate the size and 
weight of vehicles off the NN as it sees 
fit.

ARIZONA  

LEGAL CITATIONS:

The CRASH stated that Arizona 
statute ARS 28-1011.N should not be 
shown as authority for permitting 
overweight vehicles on the NN since it 
only covers the issuance of permits on 
other than NN routes. We agree, since 
the provisions of Section 4006 of the 
ISTEA apply only to vehicles on the 
NN. Therefore, ARS 28-101 l.N has been 
deleted from the "Legal Citations” for 
Arizona in appendix C
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OTHER COMMENTS:
The CRASH stated that the legal size 

for “Rocky Mountain Doubles” is 90 
feet, and not 92 feet as shown in 
proposed appendix C contained in the 
SNPRM. Arizona statute ARS 28- 
1011. A provides that the Arizona DOT 
may issue oversize permits for vehicles 
exceeding otherwise applicable length 
limits on the State highway system. 
Further, the change in categories from 
those listed in the SNPRM makes this a 
moot point insofar as the final appendix 
C is concerned.

The CRASH stated that the State may 
not issue “verbal policy directives” 
authorizing overlength vehicles. It adds 
that the State appears to be violating its 
own statutes. The question cannot be 
resolved in this proceeding but the 
FHWA will investigate the issue in 
connection with Arizona’s certification 
of compliance with 49 U.S.C. app. N
2311(j).

The CRASH also stated that weight 
limits for LCV’s on US 89A and 1-15 
cannot be determined under ARS 28— 
101 l.N. The FHWA agrees. Since the 
ISTEA freezes the weight of LCV’s only 
on the Interstate System, we will not 
further consider weight limits on US 
89A. The State indicated that the 
maximum allowable weight limits for 
all LCV’s on the Interstate System is
111,000 pounds, except for “Triples,” 
which it said are subject to a maximum 
allowable weight of 123,500 pounds.
The 111,000-pound maximum weight 
limits are specifically authorized under 
ARS 28-1011.M, and higher maximum 
weights may be authorized under ARS 
28-1011.A on the State highway system. 
Since the State indicated that the 
highest weight authorized for “Triples” 
on or before June 1,1991, was 123,500 
pounds, that value is retained in 
appendix C.
COLORADO

LENGTH OF THE CARGO-CARRYING 
UNITS:

Appendix C in the SNPRM showed 
the cargo-carrying length for “Rocky 
Mountain Doubles” in Colorado as 85 
feet, for “Turnpike Doubles” 95 feet, for 
“Triples” 95 feet, and for truck-trailer 
combinations as 78 feet. However, on 
lune 1,1991, the State actually allowed 
one of the trailing units in “Rocky 
Mountain Doubles” to be up to 48 feet 
long and the other up to 28 feet 6 inches 
long, with not over 15 feet of hitch 
between the two units, or a total cargo- 
carrying length of 91.5 feet. The State 
also allowed “Turnpike Doubles” to 
have two trailers of approximately equal 
length, riot to exceed 48 feet each, with 
a hitch not to exceed 15 feet in length.

The resulting cargo-carrying length 
becomes 111 feet. Revised appendix C 
has been changed to reflect these values.

The State allowed “Triples” to have 
three trailing units, not to exceed 28.5 
feet, with a 15-foot hitch between the 
trailing units. Appendix C has been 
changed to a cargo-carrying length of
115.5 feet to reflect this.
OPERATIONAL CONDITIONS:

PERM IT: The State requested that a 
new sentence be added after the first 
sentence under the “Permit” provisions 
for “Rocky Mountain Doubles” in 
appendix C as follows: “Also, the 
vehicle must purchase an overweight 
permit pursuant to C.R.S. 4 2 -4 - 
409(1 l)(a)(II)(A), (B), or (C), and comply 
with Rule 4—15 in the rules pertaining 
to Extra-Legal Vehicles or Loads.” The 
State also commented that the time 
restrictions on the operation of “Rocky 
Mountain Doubles” in the next sentence 
should be changed from 7 a.m. to 6 a.m. 
and from 4 p.m. to 3 p.m. and that the 
sentence in parentheses should read as 
follows: “(’Rocky Mountain’ doubles not 
operating at greater than the legal 
maximum weight of 80,000 pounds are 
subject to different hours of operation 
restrictions. Refer to rules pertaining to 
the Operation of Longer Vehicle 
Combinations on Designated State 
Highway Segments).” The CRASH said 
motor carriers that operate ISTEA 
vehicles must have an established safety 
program as provided in Chapter 9 of the 
Colorado Department of Highways Rules 
and Regulations for Operation of Longer 
Vehicle Combinations on Designated 
State Highway Segments. Elements of 
the program include compliance with 
minimum safety standards at 8 CCR 
1507-1; hazardous materials regulations 
at 8 CCR 1507-7,8, and 9; Colorado 
Uniform Motor Vehicle Law, Articles 1 
through 4 of Title 42, C.R.S., as 
amended; and Public Utility 
Commission’s regulations at 4 CCR 723- 
6, 8 ,15, 22, and 23. Revised appendix 
C includes these changes.
ROUTES:

Appendix C in the SNPRM indicated 
routes on which “Rocky Mountain 
Doubles” could travel as “National 
Network routes except that LCV’s may 
not operate on 1-70 from Exit 90 to Exit 
259.” However, the State indicated that 
they essentially may operate only on the 
Interstate System. Appendix C has been 
amended accordingly.
LEGAL CITATIONS:

The State said that in the “Legal 
Citations” for “Rocky Mountain 
Doubles,” 42-4-407(l)(C)(III)(A), should 
be corrected by changing the capital “C”

to a small “c.” It also said that 
provisions following this citation 
should be deleted and the following 
added- “LVC’s must comply with 
Longer Vehicle Combination Rules and 
the Extra-Legal Vehicles or Load Rules. 
However, when the rules address the 
same subject, the LVC, since it is 
operating at greater than 80,000 pounds, 
must comply with the Extra-Legal 
Vehicles or Loads Rules. Such rules are: 
4 -1 -2  and 4 -1 -3  concerning holiday 
travel restrictions, 4 -1 -5  concerning 
hours of operation restrictions, 4-8 
concerning minimum distance between 
vehicles and 4-15 concerning maximum 
allowable gross weight.” These changes 
have been made.

OTHER COMMENTS:

The State pointed out that no 
maximum gross weight is shown in 
connection with the truck-trailer 
combination listed in appendix C. This 
is correct because a truck-trailer 
combination is not an LCV as defined in 
the ISTEA since it is not a combination 
of a truck tractor and two or more 
trailers or semitrailers. Therefore, its 
maximum weight on the Interstates is 
not frozen as of June 1,1991, but 
remains as provided in 23 U.S.C. 127(a). 
The listing for this combination has 
been changed in appendix C by adding 
“WEIGHT” as a separate category under 
“Operational Conditions” and 
indicating that the vehicle must be in 
compliance with State laws and 
regulations.

The State also noted that “Rocky 
Mountain Doubles” could operate from 
milepoint 8.9 to milepoint 9.7 on State 
Highway 133 in Delta. However, as this 
is not on the Interstate System or the 
NN, the ISTEA freeze provisions do not 
apply. Accordingly, the route is not 
listed in the vehicle descriptions. The 
CRASH said that prior to June 1,1991, 
“Rocky Mountain Doubles” could 
operate on 1-70 from the Utah State Line 
only to State Highway 65 (Exit 49). In 
fact, the route was extended from State 
Highway 65 to State Highway 13 (Exit 
90) on April 5,1990. Since this was 
prior to June 1,1991, “Rocky Mountain 
Doubles” may continue to operate from 
the Utah State Line to State Highway 13 
(Exit 90) after that date.

The State also commented that the 
freeze on the operation of LCV’s on the 
Interstate System and the freeze on the 
operation of CMV’s with two or more 
cargo-carrying units on the NN may 
create administrative and enforcement 
problems. However, it also recognized 
that this arises from the ISTEA and 
cannot be changed in this proceeding.
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FLORIDA
COMBINATION:

The State commented that Florida law 
and rules contain no references to 
“Rocky Mountain Doubles” and that all 
references to them in appendix C should 
be deleted. The revision of the. 
categories used in appendix C, as 
presented by this final rule, addresses 
the State's concern over nomenclature.
OTHER COMMENTS:

Florida commented that the 106-foot 
length previously given for “Turnpike 
Doubles,” now shown for a truck tractor 
and two trailing unit combination, is 
incorrect. The maximum length should 
be 116 feet. The 116-foot dimension is 
the maximum overall vehicle length 
established by State regulation. 
Appendix C is a listing which includes 
maximum cargo-carrying length. The 
convention used throughout this 
rulemaking is that, in the absence of any 
information to the contrary, cargo- 
carrying length for a truck tractor 
combination is the maximum overall 
length minus 10 feet. Thus, 106 feet 
remains the cargo-carrying length value 
for Florida’s truck tractor and two 
trailing unit combination. . r ■ ■

The State also expressed concern over 
the fact that the vehicles listed for 
Florida are not considered LCV’s as 
provided in the ISTEA definition, 
because the route on which they 
operate, Florida’s Turnpike, is not part 
of the Interstate System. The State made 
the point that the twin-trailer 
combinations which operate on the 
Florida Turnpike match the 
configuration and weight criteria for 
LCV’s, and only an administrative 
action, whether or not the Turnpike is 
part of the Interstate System, keeps them 
from being designated as such.

Until the ISTEA was enacted, the 
meaning of the term LCV differed from 
one region to another, and sometimes 
depended on the commodity being 
transported. By providing a definition of 
LCV, Congress has provided a basis for 
describing these combinations on a 
national basis. Any combination which 
does not meet all of the criteria, 
including operation on the Interstate 
System, is not to be considered an LCV.
IDAHO
OTHER COMMENTS:

The CRASH stated that the SNPRM 
omitted the provisions for time-of-travel 
restrictions for overlegal loads 
published in Idaho Transportation 
Department Rule 39.C.11.5, and the 
requirement that an applicant for a 
permit certify that the load is

indivisible. These restrictions apply 
only to nondivisible loads as indicated 
in Rule 39.C.11.4.C. There are no time- 
of-day restrictions for Extra-Length 
Vehicle Combinations operating under 
permits issued pursuant to Rule 39.C.22. 
The CRASH also indicated that time-of- 
travel restrictions applied to overweight 
loads under Rule 39.C.11.5. Although 
the rule is entitled “Time of Travel 
Restrictions for Overlegal Loads,” the 
text deals only with “oversize” loads. 
The CRASH said that the SNPRM 
omitted seasonal weight limits in Rule 
39.C.14. The Rule simply provides that 
such limits will be posted. Therefore, 
they are in the same category as speed 
limits or other general restrictions that 
all vehicles must observe.

The “Dromedary tractor semitrailer” 
combination listed in the SNPRM has 
been removed from appendix C due to 
the exclusion of such combinations 
from the list as discussed earlier. The 
“Dromedary tractor semitrailer trailer” 
combination has also been removed 
from appendix C due to the dromedary 
equipment exclusion. This vehicle is 
covered by the listing for the truck 
tractor and two trailing unit LCV’s.
INDIANA
OPERATIONAL CONDITIONS:

VEHICLE: The CRASH commented 
that the SNPRM omitted several 
equipment requirements for all LCV 
combinations including those for 
emergency equipment, safety chains, 
lights, reflectors, and for three trailing 
unit combinations, spray-suppressant 
mud flaps. All of these items have been 
added to appendix C.

PERMIT: The CRASH indicated that 
maximum speed and the State wind 
operational restrictions were omitted 
from the permit discussion. These have 
been added.
OTHER COMMENTS:

The CRASH also commented that the 
State 3-inch sway limitation was not 
included in the SNPRM. The 
requirement was, in fact, included in 
the SNPRM and has been retained in 
this final rule.
KANSAS
MAXIMUM ALLOWABLE GROSS 
WEIGHT:

The State commented that the 
maximum allowable gross weight listed 
for “Triples” in the SNPRM was 
incorrectly listed as 110,000 pounds and 
that the value should instead bë 120,000 
pounds. The 110,000-pound limit 
applies only to three trailing unit 
operations on 1-70 between the 
Colorado State Line and Goodland. The

Kansas Turnpike allows these 
combinations to operate at 120,000 
pounds. This change has been made in 
appendix C.
OPERATIONAL CONDITIONS:

Under the Operational Conditions 
described for “Triple—LCV” in the 
SNPRM, the phrase at the beginning of 
the section “called special vehicle 
combinations (SVC’s) in Kansas,” has 
been deleted in appendix C at the 
request of the State. The term “SVC” 
applies only to operations on 1-70 
between the Colorado State Line and 
Goodland. It does not apply on the 
Turnpike.

DRIVER: At the request of the State, 
the wording has been corrected to 
accurately differentiate between SVC 
operations and operations on the 
Turnpike.

VEHICLE: The CRASH commented 
that vehicle equipment requirements 
concerning lateral movement in the 
travel lane and anti-spray devices were 
not included in the SNPRM for SVC 
operations. Both items are now included 
in appendix C.

PERMIT: The CRASH commented that 
the permit discussion for SVC 
operations did not include the 
requirement to have insurance coverage 
of certain amounts. Appendix C has 
been changed to reflect the requirement 
to have insurance coverage, however, 
the amounts are not included in 
appendix C. The amount of insurance 
coverage is not an item that is directly 
related to the size and weight of LCV s.

ACCESS: SVC access was not 
included in the SNPRM because SVC 
operations were not included. Appendix 
C now includes SVC access provisions 
according to comments provided by the 
State.
ROUTES:

1-70 in Western Kansas: Kansas 
allows SVC’s on the short segment of I- 
70 from Goodland to the Colorado State 
line. Kansas submitted this information 
and it was published in the NPRM. The 
FHWA subsequently learned that SVC 
operations began on that route only on 
May 31,1991, the day before the June 
1 freeze date.

The ISTEA provides that LCV’s 
(including SVC’s) must have operated 
“on a regular or periodic basis” on or 
before June 1,1991 (23 U.S.C. 
127(d)(1)(A)). According to the ISTEA 
conference report:

To be considered “regular or periodic” use, 
operations must have occurred at recurring 
intervals over a period of time. Moreover,, 
periodic operations must have occurred on 
an intermittent but consistent basis. Use oi an 
LGV on only one or two occasions pursuer;!
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to a special permit would not provide a basis 
for satisfactorily certifying grandfather rights 
or operations * * * . (H.R. Rep. No. 404,
102d Cong., 1st Sess., at 314 (1991))

Because SVC operations on 1-70 did not 
appear to be “regular or periodic” by 
this standard, the FHVVA revised the 
SNPRM to remove the Goodland 
segment from the list of authorized 
Kansas LCV routes.

Thirty-seven commenters discussed 
this subject, and all of them favored 
restoration of the 1-70 route. Yellow 
Corporation, the parent company of 
Yellow Freight, explained in detail how 
the problem arose. Yellow Freight uses 
a hub and spoke system. The company 
commented that “(w)here distances 
between hubs do not allow for the 
journey to be made within the ten-hour 
federal drivers hours of service limit, 
Yellow Freight has established driver 
relay facilities (where) * * * drivers 
* * * are changed, with the equipment 
moving oh to meet customer service 
demands.” Yellow Freight has for 25 
years maintained a driver relay facility 
at Goodland which serves vehicles 
moving between its Kansas City and 
Denver hubs. “Linehaul drivers leave 
Kansas City westbound to Goodland, 
layover and return eastbound the next 
day, Goodland-domiciled linehaul 
drivers operate a turn between 
Goodland and the Denver hub.”

Colorado authorized triple-trailer and 
other large combinations in 1989.
Unlike competitors with facilities in 
eastern Colorado, Yellow Freight was 
unable to use these vehicles between 
Goodland and Denver because Kansas 
did not allow them on 1-70. Rather than 
move its relay facility into Colorado or 
forgo the economic advantages of 
“Triples,” Yellow Freight asked Kansas 
in September 1989, to allow SVC’s on 
1-70 between Goodland and the 
Colorado line. The Kansas Department 
of Transportation (KDOT) announced a 
rulemaking proposal in January 1990, 
that would have allowed “Triples” on 
all Kansas Interstates. The Kansas 
Railroad Association (KRA) responded 
by having a bill to ban “Triples” 
introduced in the legislature; the KDOT 
withdrew its proposal. Yellow Freight 
and the KRA negotiated a compromise 
which, among other things, allowed 
triple-trailer combinations on the 
Goodland segment of 1-70. The bill was 
approved on April 12,1990, and SVC 
regulations to implement it were 
promulgated on March 4,1991. Yellow 
Freight ran one “Triple” on May 31, 
1991, and a second on June 1.

Both Yellow Freight and the KDOT 
place much of the blame for delays in 
issuing the permits required to start

1-70 operations on the FHWA’s failure 
to clarify its position on the State’s 
grandfather rights in a timely fashion. 
The FHWA and a number of States—not 
including Kansas—had long disagreed 
on the question of whether LCV 
operations were legitimately 
grandfathered. One of the purposes of 
the LCV freeze was to resolve these 
disputes by ratifying actual operations 
allowed by State law on June 1,1991. 
The KDOT’s announced intention to 
allow SVC’s on 1-70 was one more 
indication of the rapid spread of LCV’s 
in States west of the Mississippi. • 
Because of the desirability of a uniform 
policy toward all States that allowed 
LCV operations, the FHWA did not 
immediately address the question of 
Kansas’ grandfather rights. However, on 
April 8,1991, just over a month after the 
KDOT’s regulations authorizing SVC 
permits became effective, the FHWA 
asked for an opinion by the Kansas 
Attorney General (AG). The KDOT 
requested the opinion on April 26,1991, 
and the AG replied on May 30,1991, 
that the State’s grandfather rights were 
broad enough to encompass SVC 
operations on 1-70. Since the issue here 
is “regular or periodic” operations, it 
would serve no purpose to discuss the 
AG’s grandfather claims, The KDOT 
quickly issued an annual SVC permit to 
Yellow Freight and operations began the 
following day.

The State’s regulatory process was not 
completed until March 4,1991, and the 
Kansas AG required more than a month 
to respond to the KDOT’s request for an 
opinion. The FHWA had no part in 
these delays. It is true, however, that the 
KDOT made a good faith effort to satisfy 
the FHWA’s legal concerns and 
postponed the start of SVC operations 
on 1-70 until the deadline included in 
the draft ISTEA legislation had nearly 
passed. We do not wish to penalize 

. Kansas simply for cooperating with the 
FHWA.

Yellow Freight asserted that “(a)s 
originally drafted, the Federal LCV 
freeze date would have been April 1, 
1991. Senator Dole’s office intervened to 
move that federal freeze date to June 1, 
1991, specifically to accommodate the 
Goodland triples route.”

In its comments in response to the 
SNPRM, the ATA said:

ATA was deeply involved in the 
Congressional deliberations leading to the 
LCV freeze. It is our understanding that the 
language in the Conference report was 
designed to preclude establishing LCV 
operations based on single trip permits for 
infrequent truck movements. Therefore one 
or two movements of heavy machinery by a 
specialized carrier would not create 
“grandfathered rights.”

ATA understands that for Kansas, a single 
trip permit would normally be issued for 
“occasional use” purposes. It is clear that the 
intent of the (SVC) permit was for multiple 
trip purposes and not occasional “one or two 
trips," The permit had been applied for long 
before the freeze language was proposed. It 
was only a matter of timing that so few trips 
were made.

There is nothing in the ISTEA 
legislative history that clarifies the 
meaning of “regular or periodic basis,” 
but the ATA’s interpretation is 
plausible, especially in view of the 
Caltrans’ response to the SNPRM. The 
Caltrans stated that it

(Ijssued two permits, at the request of the 
California Legislature, allowing two vehicle 
combinations with three 26.5-foot trailers to 
operate from October 27 to November 5,
1971. These vehicle combinations had an 
overall length of 94.25 feet with gross vehicle 
weights of 76,800 pounds and 90,000 
pounds. The 1971 permits were issued to 
gather information on truck tractor and triple 
trailer combination operations. The 
information was used to consider whether 
triple combination operations should be 
allowed in California.

In 1983, the Caltrans issued permits 
for operational tests of (1) a 111,000- 
pound “Triple” (28-foot trailers) 
between October 24-28; (2) a 106,850- 
pound “Rocky Mountain Double” (48- 
foot semitrailer, 28-foot pup) between 
November 7—10; and (3) a 122,650- 
pound “Turnpike Double” (two 48-foot 
trailers) between November 14—18. The 
Caltrans argued that

California retains the right to issue an 
extralegal permit for good cause to operate a 
divisible combination of vehicles exceeding 
the maximum size or weight limits with 
specific guidance provided by the California 
Legislature.

The brief tests performed by 
California one and two decades ago, 
which never resulted in the 
authorization of LCV’s, are certainly 
among the minimal operations that the 
requirement for “regular or periodic” 
use was intended to exclude. The 
FHWA has therefore declined to list 
these vehicles in appendix C.

Kansas and Yellow Freight, on the 
other hand, clearly expected LCV’s to 
use 1-70 routinely and for years to 
come, and made elaborate preparations 
on that basis. In addition, the KDOT’s 
efforts to cooperate with the FHWA 
delayed the issuance of the first permits, 
which would otherwise have been 
available in March 1991. On balance, 
the FHWA believes that the SVC 
operations on 1-70 satisfy the statutory 
standard. The Goodland route has 
therefore been restored to appendix C.

The CRASH commented on the 
accuracy of the lists of routes available
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to the different vehicle combinations. 
Appendix C now reflects the proper 
route listings. Due to the SVC and 
Turnpike operations, the truck tractor 
and three trailing unit combination does 
have more route mileage available to it 
than do two trailing unit combinations. 
The new route lists show that 1-70 
between the Colorado State Line and 
Goodland is available only to SVC’s 
with three trailing units and not to LCV 
combinations with two trailing units.
LEGAL CITATIONS:

One change has been made at the 
request of the State. KSA-8-1915 has 
been moved from the list of applicable 
statutes for two trailing unit 
combinations to the list for three trailing 
unit combinations.
MASSACHUSETTS
LENGTH OF THE CARGO-CARRYING 
UNITS:

The CRASH commented that the 
cargo-carrying length listed in the 

. SNPRM for the "Turnpike Double— 
LCV” was incorrectly listed as 114 feet. 
This figure is the overall length 
previously allowed for this 
configuration. Applying the convention 
for determining cargo-carrying length 
used throughout this rulemaking, 10 feet 
will be deducted for the tractor. The 
cargo-carrying length now shown in 
appendix C for the truck tractor and two 
trailing unit combination is 104 feet.
OPERATIONAL CONDITIONS:

VEHICLE: The CRASH pointed out 
two vehicle requirements missing from 
the SNPRM, onè concerning emergency 
equipment and the other concerning 
passing requirements. Both provisions 
have been added to appendix C.

PERMIT: The CRASH commented that 
the SNPRM did not include the 
requirement to have insurance coverage 
of certain amounts. Appendix C has 
been changed to reflect the requirement 
to have insurance coverage, however, 
the amounts are not included in 
appendix C. The amount of insurance 
coverage is not an item that is directly 
related to the size and weight of LCV’s.
MICHIGAN
COMBINATION:

The State commented that the vehicle 
in question is a truck tractor-semitrailer- 
trailer where one of the cargo units 
exceeds 28.5 feet in length. Michigan 
statutes allow an overall length for the 
two trailers, as measured from thè front : 
of the first trailer to the rear of the 
second trailer, of 58 feet, including the 
load. This vehicle configuration Was :1
excluded from the original listing of

LCV’s in the NPRM. The exclusion was 
based on a definition of excepted 
combination used in the NPRM (57 FR 
9901, March 20,1992) as follows:

Truck tractor-semitrailer-semitrQiler and 
truck tractor-semitrailer-trailer . '
configurations with a maximum length o f 
cargo-carrying units of 62 feet or less are 
subject to the provisions of 23 CFR part 658. 
These are the twin 28-foot units authorized 
by the STAA, and the 28-foot B-train doubles 
authorized as specialized equipment by the 
FHWA.

Michigan contends that the vehicle 
was correctly excepted in the NPRM 
since the Michigan vehicle clearly fell 
within the length parameters of non- 
LCV vehicles.

The exclusion by the FHWA in the 
NPRM was erroneous, The vehicle was 
included in the SNPRM and is now in 
the final rule since it can consist of a 
truck tractor and two trailing units and 
can carry more than 80,000 pounds on 
the Interstate System.

The State also commented that the 
"Rocky Mountain Double—LCV” 
description in the SNPRM was 
inappropriate for the vehicle in 
operation in Michigan. The revised 
combination categories now used in 
appendix C has alleviated this concern.
MAXIMUM ALLOWABLE GROSS 
WEIGHT:

The State commented that the table 
listing vehicle combinations subject to 
the ISTEA, illustrating a Michigan 
vehicle listed under “Rocky Mountain 
Doubles” with a 128,000-pound 
maximum gross weight, was 
inappropriate. Michigan, the State 
argued, is an axle weight State with a 
grandfather provision and maximum 
gross weights are determined based on 
axle and axle group weight limits. 
Therefore, it would be inappropriate to 
specify a single maximum gross weight 
for Michigan. The FHWA does not 
agree, The table and text have been 
revised to show a maximum allowable 
gross weight of 154,000 pounds. The
154,000-pound figure was determined 
from the maximum axle weight limits 
for an 11-axle vehicle (the maximum 
number of axles allowed under State 
law) with optimum axle spacing and 
with a combined cargo-carrying box 
length of 58 feet. Vehicles with fewer 
axles or less than optimum axle spacing 
will have a lower allowable gross weight 
based on State requirements.
OPERATIONAL CONDITIONS:

VEHICLE: Michigan commented that 
certain statements included in the 
SNPRM did riot apply to the vehicle in 
question. Thése stàtèments concerned
(1) the overall length of a truck and

trailer or semitrailer combination and
(2) operational hours for certain vehicles 
hauling hazardous materi alsl The 
appropriate sentences have been 
removed from the text.

ACCESS: The State commented that 
"Access” should read “all designated 
State highways.” This change has been 
made.
ROUTES:

In response to a comment by the 
State, the "ROUTES” description has 
been changed to indicate that all 
Interstate and designated State 
highways are open to these vehicles.
MISSISSIPPI
COMBINATION:

The State commented that a CMV 
with two cargo units, subject to the 
freeze requirements of section 4006 of 
the ISTEA, originally submitted by the 
State and included in the NPRM, was 
inadvertently left out of the SNPRM 
The vehicle, which is subject to the 
freeze because the trailing units may 
each be up to 30 feet long, has been 
included in appendix C with the 
operational information listed as 
supplied by the State.
MISSOURI
OTHER COMMENTS:

The CRASH claimed that an error in 
available routes had been made in the 
SNPRM, and that the SNPRM did not 
include several items that pertain to 
permitted loads. The CRASH not only 
questioned the availability of several 
Interstate routes in the Kansas City 
metropolitan area, but also the 
availability of I—44 in southwest 
Missouri. It stated that “the only 
National Network route from which 
LCV’s can enter Missouri is 1-70 in 
Kansas.” Several NN routes in Kansas 
and Oklahoma come up to the Missouri 
State Line. LCV’s are allowed to operate 
on 1-44 in Oklahoma, thusmáking 1-44 
available to enter Missouri. In Kansas, 
LCV’s have access to the northeastern 
end of the Kansas Turnpike, over any 
route within a 20-mile radius. Within 
that 20-mile radius in Kansas, several 
Interstate and other highways, which 
prior to passage of the ISTEA were 
designated as Federal-aid Primary 
highways, come up to the Missouri State 
Line. LCV’s may use any of these routes 
to reach terminals in Missouri which 
fall within a 20-mile band of the Kansas 
State Line. v

The CRASH indicated that the State 
indivisible load requirement had been 
omitted frorii the SNPRM, In addition. , 
the CRASH contends that several 
operational requirements were also
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omitted, including those involving time* 
of-day restrictions, weather 
requirements, oversize load signs, 
speed, tractor unit power, and the need 
for insurance. The State responded that 
routine overdimension and overweight 
special permit issuance in Missouri is 
made in accordance with State Rule 7 
GSR 10-2.010 (based on Section 
304.200, Revised Statutes of Missouri
1992), which provides for a uniform 
administration of large and heavy loads.

Although the rule (7 CSR 10-2,010) as 
originally promulgated by the Missouri 
Highway and Transportation 
Commission disallows routing reducible 
loads (except for farm products) under 
permit, in July 1986 the State's chief 
engineer, exercising other authority 
within the rule, authorized travel for 
multi-unit LCV’s carrying reducible 
loads. To quote Rule 7 CSR 10-2.010;

[T}he chief engineer of the State 
Department of Highways and Transportation, 
for good cause shown and when the public 
safety or public interest so justifies, shall 
issue special permits for vehicles or 
equipment exceeding the limitations on 
width, length, height, and weight herein 
specified.* * *.

It was determined to be in the public 
interest to allow LCV operation to 
relieve economic stress and give motor 
earners the incentive to retain terminals 
in Missouri. Missouri would then be 
more competitive with adjacent western 
States which allow LCV operations. The 
operation of LCV’s has gone without 
reported incident, according to annual 
documented safety assessments made by 
the Missouri Highway and 
Transportation Department, the 
Missouri State Highway Patrol, the 
Kansas City Public Works Department, 
and the Kansas City Police Department,

In response to other items listed, thé 
State made the point that Missouri 
Revised Statute § 304.200 (1992) gives 
the chief engineer significant latitude in  
allowing the operation of LCV’s, and 
that several items including speed and 
weather restrictions are conditions of 
the permit issued for the operation of 
LCV's, ; ’:I

MONTANA.

OPERATIONAL CONDITIONS:
PERMIT* Thé CRASH said that a 

provision requiring carriers operating 
vehicles subject to the ISTEA freeze to 
have “public liability and property 
damage insurance for the protection of 
the traveling public as a whole’’ was 
omitted from appendix C. Appendix Ç 
has been changed to reflect the 
requirement to have insurance coverage: 
however, the amounts are not included. 
The amount of insurance.coverage,is pot

an item that is directly related to the 
size and weight of LCV’s,
OTHER COMMENTS:

The CRASH-said that Chapter 672 of 
the Montana Session Laws of 1991, 
which amended Montana Code 
Annotated (MCA) section 61-10-124, 
increased the length of Turnpike 
Doubles from 95 to 100 feet in length 
effective January 1,1992, and, therefore, 
the cargo-carrying length in appendix C 
should be based on the shorter length. 
This is incorrect. Before the change,

■ section 61-10-124 read as follows:
A term permit may be issued for any 

combination of vehicles that exceeds 95 feet 
in length but does not. exceed 100 feet in 

•.length, * * '

After the 1992 change, it read as 
follows, with the .additional word 
underlined. .

A term permit may be issued for any 
combination of vehicles that exceeds 95 feet- 
in length but does not exceed 100 feet in 
com bination  length, * * *,

The amendment clarified but did not 
substantially change the la sv; term 
permits could be issued for “Turnpike 
Doubles" riot more than 100 feet long on 
June 1,1991.
NEVADA

- OPERATIONAL CONDITIONS:;: *
VEHICLE: The CRASH said that the 

Nevada Department of Transportation 
Rules and Regulations in Sections 
484.400, 484.405(4), 484.425, 484.430,

. 408.100-4, and 408.100-6(a), primarily, 
dealing with emergency and safety 
equipment, should be added to the 
Nevada provisions in appendix C. We 
concur, and this has been done,
OTHER COMMENTS: ■ ,

While appendix C has been changed 
to reflect the requirement to have 
insurance coverage, the amounts are not 
included in appendix C. The amount of 
insurance coverage is not an item that 
is directly related to the size and weight 
of LCV’s .'
NEW MEXICO =
LENGTH OF THE CARGO-CARRYING ' 
UNITS:

The cargo-carrying length restriction 
does not apply to two trailing unit 
combinations. The length of each 
trailing unit is limited to 28.5 feet. This 
describes a two trailing unit vehicle 
whose operation is guaranteed by the 
STAA regardless of inter-unit spacing. 
As long as each trailing unit is 28.5 feet 
long or less, cargo-carrying length is not 
restricted This combination is listed as 
an LCV because it can exceed the
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80,000-pound threshold established in 
the congressional definition. New 
Mexico has a grandfathered gross weight 
limit of 86,400 pounds,
NEW YORK .
COMBINATION:

The State submitted an additional 
vehicle for inclusion in appendix C.. It 
is an STAA Double (twin 28.5-foot 
units) hauling up to 100,000 pounds 
under a State DOT permit. As this 
combination may operate on NN 
highways in New York, appendix G has 
been amended to account for its 
operation. This combination was 
inadvertently omitted by the State DOT 
in its previous LCV submissions and 
docket comments.
OPERATIONAL CONDITIONS: ’

VEHICLE: The CRASH commented 
that several items were omitted from the 
“VEHICLE" discussion in the SNPRM, 
including the need to carry emergency 
equipment, mud flaps, safety chains, 
and a tractor certification identification 
number. All of these items are now 
included in appendix C.

The discussion under DRIVER, 
VEHICLE,, and PERMIT has been revised 
to note the fact that the New York State 
Thruway Authority, in addition to its 
responsibility for the tolled sections of 
Interstate routes 87, 87/287,90, 95, and 
190 (the original Thru way mainline 
between New York City and 
Pennsylvania along with the Berkshire, 
New England, and Niagara sections), 
now also has jurisdiction oyer the full 
length of 1-84, and that portion of 1-287 
between Thruway exit 8 and I—95. These 
latter two sections remain toll-free, and 
the operating piles that apply are the 
same as those in effect on all other 
highways in the State that are under the 
jurisdiction of the New York. State DOT,
OTHER COMMENTS:

The CRASH also sought to include thé 
insurance requirements and the 
amounts, While appendix Ç has been 
changed to reflect the requirement to 
have insurance coverage, the amounts 
are not included in appendix C. The 
amount of insurance coverage is nót an 
item’that Is  directly related to the' size 
and weight of LCV’s.

In addition to the added combination 
discussed earlier, the State submitted a 
second vehicle for inclusion in 
appendix Ç. It is a combination which 
uses twin 28.5-foot units to carry 
nondivisible loads. This vehicle has riot 
•been included as nondivisible loads 
moving under permit are not subject to 
the freeze, • -
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OKLAHOMA
LENGTH OF THE CARGO-CARRYING 
UNITS:

The cargo-carrying unit length for the 
two trailing unit combination has been 
listed in this final rule at 110 feet. This 
length was determined after further 
review of docket comments submitted 
by the CRASH, actual operation 
documentation submitted by various 
carriers, and the appropriate State 
statutes and regulations. The composite 
of the information available leads the 
FHWA to conclude that on or before 
June 1,1991, the longest legally allowed 
multi-unit combination vehicle in 
regular or periodic use in the State 
consisted of a track tractor-semitrailer- 
trailer, wherein each of the trailing units 
was 53 feet long. Combining twin 53- 
foot units with a 4-foot drawbar results 
in the 110-foot cargo-carrying length. In 
the NPRM the cargo-carrying length 
listed for both the “Rocky Mountain'* 
and “Turnpike” Doubles was 123 feet.
In the SNPRM, 123 feet was again listed 
for the “Turnpike” Double. The 123-foot 
distance was the result of combining a 
4-foot drawbar with twin 59-foot 6-inch 
units.

For purposes of establishing a cargo- 
carrying length subject to the freeze 
provisions of the ISTEA, the State 
incorrectly interpreted relevant 
provisions of the STAA of 1982. It 
appears the State reasoned that since the 
STAA required (1) that all States allow 
truck tractor-semitrailer-trailer 
“Doubles’* combinations, and (2) that 
Oklahohia must allow a 59-foot 6-inch 
semitrailer to meet the grandfather 
provisions of the STAA (53 FR 2599,
Jan. 29,1988}, it follows that Oklahoma 
must therefore allow twin 59-foot 6-inch 
units to operate as part of a multi-unit 
combination vehicle.

While the STAA does require all 
States to allow “Doubles,” the only 
applicable length requirement is that 
each State must allow at least 28.5-foot 
trailing units. The allowance of any 
longer unit is at a State’s discretion 
within the parameters established by 
this final rule. The grandfathered 
semitrailer length applies only for truck 
tractor-semitrailer combinations. The 
STAA requires that each State continue 
to allow trailers or semitrailers of such 
dimensions as those that were in actual 
and lawful use in the State on December 
1,1982. The January 1988 rulemaking 
referred to earlier established that length 
as 59 feet 6 inches for Oklahoma.

For purposes of establishing a cargo
carrying length subject to the freeze 
provisions of the ISTEA, a 
determination must be made as to the 
unit lengths comprising combination

vehicles authorized by State statute or 
regulation and in actual operation on a 
regular or periodic basis on or before 
June 1,1991. Re-examination of all 
submitted material and docket 
comments resulted in the 119-foot 
length.
OREGON
LENGTH OF THE CARGO-CARRYING 
UNITS:

The Oregon Department of 
Transportation (ODOTJ commented that 
overall length requirements for three 
trailing unit combinations have a 
significant impact on public safety and 
must be retained. The QDOT also said 
that the length of tractors in 
combination with three trailing units is 
not a uniform 10 feet long but can range 
from 9 to 14 feet.

The freeze does not affect the 
authority of the QDOT to enforce an 
overall length limit on triple-trailer 
combinations. However, it does limit 
the overall length of the cargo-carrying 
units to what was authorized and in use 
on or before June 1,1991. Although the 
comment does not specifically indicate 
that 9-foot-long tractors were in use 
with “Triples” on or before June 1,
1991, we assume that was the intent. 
Therefore, appendix C has been changed 
to correct the cargo-carrying length of 
three trailing unit combinations from 95 
to 96 feet.
OPERATIONAL CONDITIONS:

VEHICLE: The CRASH commented 
that ORS 818.150(5) provides that any • 
towed vehicles in a combination must 
be equipped with safety chains or cables 
to prevent the towbar from dropping to 
the ground in the event the coupling 
fails. The chains or cables must have 
sufficient strength to control the towed 
vehicle in the event the coupling device 
fails and must be attached with no more 
slack than necessary to permit proper 
turning. However, this requirement does 
not apply to a fifth-wheel coupling if the 
upper and lower halves of the fifth 
wheel must be manually released before 
they can be separated. Appendix C has 
been amended accordingly.
ROUTES:

The ODQT indicated that there is no 
direct relationship between approved 
routes for three trailing unit 
combinations and the NN highways.
The connection is that the freeze applies 
only on NN highways. Consequently, 
truck tractor and three trailing unit 
combinations may not operate with 
more than 96 feet of cargo-carrying 
length on routes shown in appendix C. 
The State is free to regulate the use of

triple-trailer combinations as it sees fit 
on other highways.
OTHER COMMENTS:

The CRASH also indicated that 
officials who issue permits may require 
the applicant to furnish public liability 
and property damage insurance and 
establish that the permit vehicle will 
stay on the right side of the centerline 
at all times. We do not regard these 
conditions to be the type which must be 
published in appendix C since the State 
has discretion whether or not to apply 
them.

The GDQT asked for a definition of 
terms and vehicles used in FHWA 
rulemakings but did not dte any 
specific items that should be defined. 
We are unaware of any items that 
should be defined or that could be 
defined without affording interested 
persons the opportunity to comment on 
the proposed definitions.
SOUTH DAKOTA
OPERATIONAL CONDITIONS:

VEHICLE: The CRASH said that 
provisions relating to public liability 
insurance, the amount of offtracking 
allowed an d the entering of the 
dimensions used to calculate the 
offtracking on the permit form should be 
included in appendix C. We concur, and 
appendix Chas been modified 
accordingly.
OTHER COMMENTS :

The State said that the maximum 
weight limit for “Rocky Mountain 
Doubles” is not “129K” as shown on the 
table at 58 FR 11465-11466 of the 
SNPRM but is the “Uncapped Federal 
Bridge Formula.” For LCV’s the 
maximum allowable weight is capped at 
what was allowed and in actual 
operation on June 1,1991. Based on the 
information submitted by the State, a 
“Turnpike Double,” which must also 
comply with the Federal Bridge 
formula, is limited to a maximum of
129,000 pounds. The recategorization of 
the vehicles subject to the LCV freeze 
has adopted the 129,000-pound value 
for the “Turnpike Double” as the 
maximum for a truck tractor and two 
trailing units.

The State showed the length of the 
road tractor-trailer-trailer combination 
as 80 feet. However, this is the overall 
length. When the length determination 
in the SNPRM is used, the cargo
carrying length is the overall length 
minus 10 feet for the length of the 
tractor. Therefore, the cargo-carrying 
length of this combination is shown in 
appendix C as 70 feet.

The State asked for certain additions 
and deletions to appendix C. The
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recategorization of the vehicles subject 
to the LGV freeze accounted for most of 
the changes suggested by the State. The 
descriptions for South Dakota, which 
now appear in appendix C, take into 
account the comments made by the 
State.
UTAH
OPERATIONAL CONDITIONS:

VEHICLE: The CRASH said that Utah 
Regulations for Legal and Permitted 
Vehicles, sections 400.2(8), (12), and 
(14) pertaining to sway of multiple- 
trailer vehicles, following distance, and 
insurance requirements, respectively, 
should be reflected in appendix C. We 
concur, and appendix C has been 
amended accordingly,
ROUTES:

The State clarified the basis for 
delineating vehicles allowed to operate 
on divided or nondivided highways 
from overall length to length of cargo
carrying units. This reformatting did not 
change the lengths allowed, but simply 
re-stated the lengths to match the 
language of the ISTEA.
LEGAL CITATIONS.

The State also corrected the legal 
citation for truck tractor and two trailing 
unit combinations and indicated that 
those for ‘‘Triples" should be the same; 
Thèse changes have been made. ;
W A S H IN G T O N

COMBINATION: ; ,
The State indicated that the listing in 

the SNPRM for “Dump truck With pup 
trailers" should be changed to “Truck 
and trailer." We agree, and this change 
has been madë in appendix Ç
OTHER COMMENTS:

The State indicated that the listing in 
the SNPRM of “truck tractor with 
dromedary box-semitrâiler-traiîer" 
should be changed to read “truck tractor 
carrying a freight compartment no 
longer than eight feet-semitrailer- 
semitrailer or full trailer." As indicated 
previously, we have decided for the 
time being not to list dromedary 
equipment separately. This vehicle is 
therefore covered by the listing for the 
truck tractor and two trailing unit LÇV 
which also has a cargo-carrying length 
of 68 feet.

The State also commented that the 
length of the cargo-carrying units for 
‘Rocky Mountain Doubles" should 

indicate that the 68-foot length includes 
the load. We disagree. The ISTEA 
limited the length of cargo-carrying 
units, not loads. If the State wants to 
prohibit, or allow,, cargo overhangs over

that length, it is free to do so since it 
retains all the authority it possessed 
prior to the ISTEA to regulate cargo 
overhangs.
WYOMING

Many of the comments made by the 
WTA and the State DOT involved 
allowable lengths and weights for what 
previously had been differentiated as 
“Rocky Mountain" and “Turnpike” 
Doubles. The recategorization into truck 
tractor and two trailing units now used 
in appendix C, has accommodated many 
of these comments.
COMBINATION:

On or before June 1,1991, Wyoming 
only allowed combination vehicles 
consisting of not more than three single 
vehicles. This precluded the operation 
of tripie-trailer combinations which 
consist of four single vehicles—a truck 
tractor, a semitrailer, and two trailers. A 
provision of the ISTEA, in effect, gave 
the State until the next general election 
day following enactment (November 3, 
1992) to decide whether to allow 
“Triples.’’ A Statewide referehdum to 
allow their use was defeated in thé 
November s, 1992, election and, as a 
result, the ISTEA bars the use of 
“Triples" in Wyoming.
LENGTH OF THE CARGO-CARRYING 

• UNITS: : - '■ ?  • , V #  : _ v y
Provisions relating to the length of a 

semitrailer in a truck tractor-semitrailer 
combination Will not be added to 
appendix G since this vehicle is not 
subject to the ISTEA freeze. The State 
DOT argued that its 60-foot semitrailer 
length limit would apply to automobile 
arid boat transporters with no overall 
length limit. This is not consistent with 
the Federal requirement that States must 
allow; standard automobile and boat 
trarisporters to have a minimum overall 
length of 65 feet (75 feet if stinger- 
steered), with no specific limit on the 
length of the semitrailer. However, 
application of the State rule does not 
conflict with the Federal requirement 
since, as;a practical matter, it only 
applies to vehicles longer than 65 or 75 
feet. Such longer combinations would 
be subject to the ISTEA freeze. As a 
result, appendix C has been changed to 
list the overhfl length of auto arid boat 
transporters, since cargo is typically 
carried on a head rack the same length 
as the tractor. In addition to the cargo 
on the trailer.

OTHER COMMENTS:
The WTA said that a truck-trailer 

combination falls under the definition 
of “any other combination of vehicles” 
in Wyoming.law and, therefore, is  - . y

limited to a total overall length of 85 
feet with rio single unit exceeding 60 
feet. While the combination is limited to 
85 feet, the 60-foot limit applies only to 
semitrailers in a truck tractor-semitrailer 
combination. The showing of 78 feet for 
the length of the cargo-carrying units 
was based on allowing 7 feet for cab 
length.

The WTA said that it could not 
understand why the cargo-carrying 
length of saddlemount combinations 
was shown in the SNPRM as 75 feet. 
Under Wyoming law it would be 
considered as “any other combination" 
subject to an overall length of 85 feet.
We agree. Since the tractor in a 
saddlemount combination is part of the 
cargo being transported, we have 
changed the length of the cargo-carrying 
units for this combination to 85 feet.
TOW TRUCK OPERATIONS

The nature of the service provided by 
wreckers or tow trucks is such that these 
vehicles need to have immediate access 
to all roads in a State to remove disabled 
or abandoned, as well as accident- 
damaged , vehicles. They are, to that 
extent, emergency vehicles. There is no 
evidence that Congress intended to 
include these operations under the 
freeze restrictions. Therefore, the FHWA 
proposed in the SNPRM to exclude 
emergency towing operations'from any j 
of the freeze provisions proposed in 
appendix C. Comments on this issue 
were received from the California and 
Washington DOT’S and the California 
HighwayPatrol.

Both of the California agencies 
•» recommended that proposed 23 CFR 
658.23(b)(5), which would allow tow 
trucks and vehicles in tow to operate on 
the NN without regard to the freeze on 
length, be amended to require a State 
permit to operate overlength. This is 
unnecessary since 23 CFR 658.23(b)(5) 
merely means that they are not limited 
to whatever length was allowed and in 
use on June 1,1991. Since they also are 
not STAA vehicles, the State tnay 
regulate their length in any manner it 
sees fit, including the requirement for a 
permit, if it wishes.

The Washington DOT asked if tow 
truck operations are restricted to the 
length and weight in effect on June 1,
1991. As stated in the SNPRM, 
emergency towing operations are 
excluded from any of the freeze 
provisions in appendix C. However, the 
proposed provisions in paragraph (h) of 
23 CFR 658.23 only excluded tow trucks 
from the length provisions of appendix 
Ç. In order to fully exclude emergency 
towing operations from any of the i 
provisions contained in'riew 23 CFR J
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658.23, the underlined phrase in 
paragraph (a)(1) has been added:

(a)(l) Except as otherwise provided in this 
section and except for tow trucks with 
vehicles in tow, *•■ *.*.

Also, in paragraph (b)(5) “with” has 
been substituted for “and.”
Pole Trailers

In the SNPRM the FHWA proposed to 
list, as the authorized length for 
expandable trailers used for carrying 
poles, logs or pipe, etc. (pole trailers), 
the lengths allowed by State law, even 
if these limits refer to the cargo rather 
than the vehicle itself.

Only five sets of comments were 
received which specifically addressed 
the issue of pole trailers. The South 
Dakota DOT supported thé position that 
the State-allowed length of the cargo 
should be considered the cargo-carrying 
length of the unit. The State added that 
the FHWA should establish a national 
cargo overhang policy similar to that in 
effect for automobile and boat 
transporters: that is, 3 feet in front and 
4 feet to the rear of the vehicle. The 
Pennsylvania DOT commented that its 
special length limitation (70 feet) for 
any combination transporting 
nondivisible articles has been in place 
for over 20 years, and that it should be 
listed as Pennsylvania’s length for these 
vehicles. The California Highway Patrol 
provided that State’s applicable length 
limits for pole or log trailers. Taking a 
different tack, both the ATA and the 
WTA stated in their comments that pole 
trailers should not be considered or 
regulated as LCV’s. The ATA stated that 
the “FHWA is incorrect in believing that 
establishing length limits for pole 
trailers is consistent with the purpose of 
section 4006 of ISTEA.” In addition to 
echoing the ATA’s comment, the WTA 
went on to state that the FHWA’s 
proposal with regard to regulating pole 
trailers as an LCV, “does not recognize 
that timber harvesters do not cut logs in 
the same lengths all the time. Utility 
poles transported by telephone and 
power companies are not the same 
length and neither are the joints of pipe 
used in oil well drilling, pipe line 
construction and water and sewer line 
repair and construction.”

The FHWA has re-examined this 
issue. In the SNPRM, the FHWA 
admitted that the statutory language 
concerning the freeze is not readily 
applicable to such vehicles. The 
discussion of pole trailers and the 
inclusion of these vehicles in the 
SNPRM was based on an interpretation 
that the two cross-members on which 
the cargo rests constitute individual 
cargo-carrying units for purposes of

section 4006 of the ISTEA. That 
argument is difficult to maintain. In fact, 
the hitch, the load, and rear dolly 
combine to create a de facto semitrailer. 
The FHWA has decided not to include 
these vehicles in appendix C, as truck 
tractor-semitrailers are not subject to the 
requirements of the freeze. Two separate 
pole trailers pulled by a tractor, 
however, must comply with section 
4006.

Further Restrictions on ISTEA Vehicles
The ISTEA provides that States may 

further restrict, or even prohibit, the 
operation of LCV’s or CMV’s with two 
or more cargo-carrying units after June
1,1991. Such restrictions, however, 
must be consistent with sections 411, 
412, and 416(a) of the STAA. This 
means that States may not prohibit twin 
trailer combinations with trailers not 
over 28 feet long (28.5 feet if 
grandfathered) from operating on the 
NN or reasonable access routes. States 
may not restrict the width of vehicles on 
the NN or reasonable access routes to 
less than 102 inches or the metric 
equivalent, 102.36 inches.

A State must notify the Secretary 
within 30 days after the imposition of 
further restrictions or prohibitions on 
the operation of LCV’s or CMV’s with 
two or more cargo-carrying units. The 
FHWA does not have approval authority 
over any additional restrictions a State 
may impose, but is required to publish 
such restrictions in the Federal 
Register. The FHWA may require 
further information or clarification 
before publishing the restrictions in the 
Federal Register.

No additional comments were 
received on this issue in response to the 
SNPRM. The proposed regulatory 
language in the SNPRM directly 
reflected congressional intent as 
expressed in the ISTEA. That language 
has been adopted unchanged by this 
final rule in § 658.23(e).
Minor Adjustments to Listed 
Information

Sections 1023 and 4006 of the ISTEA 
allow States to make minor adjustments 
of a temporary and emergency nature 
which will relax route designations and 
vehicle operating restrictions in effect 
on June 1,1991. They also direct the 
Secretary to issue regulations 
establishing criteria for the States to 
follow in making such adjustments.

Minor adjustments must be both 
temporary and caused by an emergency. 
According to the Conference Report on 
the ISTEA (H JR. Conf. Rep. No. 404,
102d Cong., 1st Sess. 314 (1991)), such 
adjustments are intended to be 
temporary and limited, e,g., a bridge

failure that would require the rerouting 
of ISTEA vehicles to highways where 
they would otherwise be prohibited. 
Since it is impossible to foresee all types 
of emergencies that might necessitate a 
minor adjustment, and it is not the 
intent of the FHWA to establish a 
burdensome reporting requirement, the 
proposed regulation would require a 
State to report the details of an 
adjustment only if the duration was 
expected to exceed 30 days. Emergency 
adjustments with a duration of 30 days 
or less would not be reported to the 
FHWA.

The NPRM proposed to cap the 
duration of minor adjustments at 1 year, 
Adjustments lasting more than 1 year 
would not be considered to be of a 
temporary or emergency nature. Minor 
adjustments for the same emergency 
would not be permitted to be broken 
into periods of less than 1 year to extend 
the emergency for a period longer than 
that. Similarly, an emergency would not 
be permitted to be broken into 30-day or 
shorter periods to avoid reporting. The 
FHWA re-examined the issue in fight of 
the comments received to the NPRM 
docket. Subsequently, the SNPRM 
removed the NPRM’s 1-year maximum 
duration for a minor adjustment, but 
clearly spelled out that the FHWA must 
approve any minor adjustments which 
exceed 30 days. The SNPRM proposal 
also clearly spelled out that rejection of 
a State’s request would cause the 
immediate reimposition of freeze 
restrictions, with failure to do so putting 
a State at risk of a funding penalty 
pursuant to 23 U.S.C. 141.

Two sets of comments to the SNPRM 
addressed the issue, those of the CRASH 
and those of the Advocates For Highway 
and Auto Safety (Advocates). Both 
organizations objected to the removal of 
the original 1-year time limit. They 
feared that under the SNPRM States 
would be allowed to detour LCV’s onto 
highways less capable of safely 
accommodating these vehicles for 
unspecified, indefinite lengths of time. 
The Advocates also objected to the 
SNPRM proposal because

It fails to provide any criteria for the states 
to use in choosing alternate routes. The 
agency (FHWA) simply asserts that it will 
exercise its discretion to review and approve 
or disapprove any state’s request for an LCV 
routing adjustment
It argues that the FHWA is reserving for 
itself a power to make decisions on an 
important issue without publicly 
available guidelines which have been 
developed through a rulemaking 
process.

The criteria represented in the final 
rule by §658.23(c) are necessarily
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general and rely on the rev.iew-and- 
approval nature of the Federal-State 
relationship.

It is hot practical to develop specific 
criteria to evaluate requests which 
might originate, for any number of 
reasons. However, to allay the concerns 
of both the CRASH and Advocates—that 
minor adjustments, insofar as alternate 
routes are concerned, will result fn 
LCV’s temporarily operating on 
highways perceived to be less safe—this 
final rule includes additional guidance 
in selecting alternate routes. Section 
658.23(c) now provides that in selecting 
alternate routes, States should, to the 
extent possible, select routes with 
geometric and pavement design features 
equivalent to those o f the highway 
segment which is temporarily 
unavailable, hi addition, each request 
involving an alternate route should 
include a discussion o f what steps the 
State will take to mitigate any 
operational and/or safety problems that 
may develop.

The operating philosophy of the 
FHWA with respect to State issues has 
always been that of individual office 
autonomy within broad1 national 
guidelines. The Division Office of Motor 
Carriers within eaeh State is in the best 
position to evaluate requests involving 
tmck issues in die State. However, in 
order to assure that a degree of 
uniformity is applied to such requests, 
the Regional Office of Motor Carriers 
must be consulted before a decision is 
made on a State's request. On issues 
which involve alternate routes for 
LCV’s, the final rule directs the Division 
Office of Motor Carriers to coordinate 
with the Division Administrator before 
consulting with the Regional Office.
Definition of Nondivisible Loads 
Background■

The definition o f a nondivisible 
vehicle or load included in the NPRM 
was criticized by many commenters, 
and the following revised definition was 
therefore proposed in the SNPRM:

Nondivisible vehicle or load . As used, in 
this part, “nondiwisible” means any vehicle 
or load exceeding applicable length or weight 
limits which cannot readily be separated into 
smaller vehicles or loads that comply with , 
such limits without;

(1) Compromising the intended use of the 
vehicle;,

(2) Destroying the.value of the load, or
(3) Using, expert knowledge or specially 

designed tools. The intended use of a-vehicle 
would be compromised if separating ft into 
smaller units would"make it unable to 
perform the function for which H was 
designed! The valueof a  toad would be 
destroyed i i  separating^ t into smaller units 
would make the toad unusable for its 
intended purpose. Expert knowledge means

familiarity with procedures required to 
dismantle and reassemble a load which are 
beyond the job requirements typically 
associated with positions in the motor carrier 
industry. Specially designed tools means 
equipment designed and manufactured only 
for use with the load in question. A State 
may treat a sealed containerized toad moving 
in international commerce as a nondivisible 
load.

Many of those who responded to the 
SNPRM discussed nondivisible loads, 
but a number of comments suggested 
that the scope of the definition requires 
clarification. The definition adopted 
here (and the others already codified in 
23 CFR 658.5) apply, like the lSTEA 
freeze itself to the same highways and 
vehicle characteristics as the underlying 
Federal law. The following paragraphs 
explain that principle in more detail.

Weight: As a condition of receiving 
Federal-aid^ funds. States are required to 
enforce Federal weight limits (23 U.S.C. 
127) on the Interstate System and on 
routes providing reasonable access to 
and from the Interstate; The penalty for 
failure to do so is the withholding of a 
State’s National Highway System (NHS) 
apportionment. A State may set any 
weight limit it wishes on other 
highways, though many have 
voluntarily adapted Interstate limits for 
all roads. States are therefore required to 
use the FHWA’S definition only when 
considering whether to issue a 
nondivisible load permit allowing an 
overweight vehicle to operate on the 
Interstate System and roads, providing 
reasonable access to and from the 
Interstate.

Length: Federal laws relating to 
vehicle length (49 U.SiC. app. 2311 and 
23 CFR 658.13,658.23) apply to the NN 
of highways—see appendix A to part 
658—and routes providing reasonable 
access to and from the NN (49. U.S.C. 
app. 2312 and 23 CFR 658,19). The 
Interstate is part of the larger NN, and 
reasonable access rights extend the 
reach of Federal size laws beyond the 
NN itself Ih contrast to Federal weight 
law, these provisions and the 
implementing,regulations preempt 
conflicting State laws or regulations.

As a practical matter, the FHWA 
definition of a nondivisible load will 
rarely be applied to cargo length 
because it does not cover straight trucks 
or single-traitor combinations. It covers 
only loads on vehicles (Is) operating on 
the NN, and routes providing reasonable 
access to and from the NN, (2.) which, 
have two or more cargontarry ing units, 
end (3) when the overall length from the 
front of the first to the rear of the last 
cargo-carrying unit exceeds the longest 
such length; in actual legal operation for 
a specific configuration on or before

June 1,1991. There are very few single 
loads that rest simultaneously on the 
bed’of a straight truck and on a trailer, 
or on two or more traitors. And even in 
those cases, the definition would not 
apply unless the total cargo box length 
were greater than that allowed by the 
State in 1991. The definition will apply 
more often to loads, like entire 
buildings, that are moved on a series of 
dollies, each of which is a single cargp- 
carrying unit. There has been, virtually 
no controversy about these loads, and 
we expect little in the future.

Width: Federal width law (49 U.S.C; . 
app. 2316 and'23 CFR 658.15), like the 
length requirements, applies on the NN 
and reasonable access routes, and it 
preempts conflicting State laws or 
regulations. However, the definition of a 
nondivisible load adopted by this rule 
does not apply to an overwidth vehicle 
because Federal law provides that States 
may issue permits, to motor vehicles 
more than 102T inches wide without 
regard to divisibility or nondivisibility 
(49 U.S.C. app. 2316(c)).

H eight The FHWA has no authority 
to regulate vehicle height; there is no 
Federal law on this subject.
Comments to the D ocket

Containers: The SNPRM proposed to 
allow States to treat containers moving 
in international commerce as 
nondivisible loads. Responses were 
about equally divided1. Three State 
transportation departments favored the 
proposal, while two States, the ATA, 
and the Advocates opposed it.

Missouri said that “(u)hiformity 
among States to issue overweight 
permits for containerized loads in 
excess of 80,000 pounds gross weight 
would:be a giant accomplishment.’*

Connecticut suggested that States be 
required to treat sealed containerized 
loads moving ih international commerce 
as nondivisible, subject to maximum 
dimensions and weights it did not 
specify. Florida went even further, 
pointing out that
no justification is presented in the SNPRM 
for not affording.identical containerized 
toads in domestic commerce a benefit being 
afforded'such containersin international 
commerce; Therefore, it is-proposed that the 
final rule make no reference to either 
international or domestic commerce and the 
statement in question should be revised to 
read: A, State may treat a. sealed containerized 
load.as anondi visible load.

On the other hand, the Washington 
State Patrol strongly disagreed with the 
proposal.

If that were allowed; the industry could 
load any container to-whatever weight, claim 
its (sic) moving-in international commerce 
and obtain an overweight permit, without
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regard to axle, gross weight or bridge formula 
requirements * * *.

During a recent "Container Weight” study, 
conducted by the Washington State Patrol, it 
was shown that of the 3,100 vehicles 
transporting containers, which exceeded the 
legal weight limits, all but one could be 
transported legally by using vehicles with the 
proper number of axles and axle spacings.
The Washington State Patrol concluded 
that “(t)he proposal * * * appears to be 
in conflict with the ‘Intermodal Safe
Container Transportation Act of 1992’
*  *  *  >>

Similarly, the Washington DOT 
argued that “(r)ather than stating a 
policy that the FHWA is ambivalent 
about whether the states allow 
containerized cargo to be treated as non- 
divisible, it would seem better to 
encourage a national policy that they are 
not. This would alleviate competition 
on this point among ports to make their 
services more amenable to haulers and 
shippers.” South Dakota contended that 
“(j)ust because the container is ‘sealed’ 
or is ‘moving in international 
commerce’ should not preclude a 
loaded container from meeting the same 
size and weight requirements which 
exists for a load which is loaded in a 
container, such as a truck box, not 
‘sealed’ and not ‘moving in international 
commerce.’ ”

The ATA recommended that the, 
proposal to allow containers to be 
treated as nondivisible loads be dropped 
and that the issue be addressed in the 
rulemaking to implement the 
Intermodal Safe Container 
Transportation Act.

The Advocates argued that the FHWA 
had “openly contravened Congressional 
intent” expressed in section 4006 of the 
ISTEA “by explicitly endorsing the 
prospective regular issuance of such 
permits for any ‘sealed containerized 
cargo in international commerce.’ ”

FHWA B esponse: The FHWA agrees 
that there is a serious question whether 
the proposal to allow States to treat 
containers in international commerce as 
nondivisible loads is consistent with the 
Intermodal Safe Container 
Transportation Act of 1992 (Safe 
Container Act) (Pub. L. 102-548,106 
Stat. 3646, partly codified at 49 U.S.C. 
508).

Briefly, the Safe Container Act 
requires the party tendering a loaded 
intermodal container or trailer with a 
cargo weight in excess of 10,000 pounds 
to provide the initial carrier a written 
certification of the cargo weight and a 
reasonable description of the contents. 
Each carrier in the intermodal chain is 
required to transmit the certification to 
the next carrier. Motor carriers are 
prohibited from hauling loaded

intermodal containers or trailers subject 
to the Safe Container Act without 
receiving a certification. It is also illegal 
to coerce a motor carrier to haul such a 
container or trailer (1) without a 
certification or (2) when the certified 
weight would make the combination 
vehicle exceed applicable State weight 
limits. There are two statutory options 
if State enforcement personnel discover 
an overweight tractor-chassis- 
intermodal container (or tractor- 
intermodal semitrailer) combination 
which is on the highway because the 
motor carrier relied on a false or 
erroneous certified weight. First, the 
State is authorized to assess the 
overweight fine against the initial 
tenderer and to impound the container 
or trailer until that party or the 
beneficial owner of the cargo has paid 
the fine. Second, if the State fines the 
motor carrier instead of trying to collect 
from the shipper or beneficial owner, 
the motor carrier has a lien on the 
contents of the container or trailer equal 
to the amount of the fine imposed and 
any additional costs incurred in the 
incident until it receives payment from 
the tenderer or beneficial owner. If 
payment is not made within a 
reasonable time, the carrier may sell the 
contents to satisfy the lien. The FHWA’s 
proposed regulations to implement the 
Safe Container Act were published on 
July 14, 1993, at 58 FR 37895.

The Safe Container Act imposes 
administrative requirements and costs 
on tens of thousands of intermodal 
shippers around the world, and on the 
international transportation system, in 
part to reduce the number of overweight 
containers operating on the Nation’s 
highways. The Safe Container Act is 
designed to give U.S. motor carriers 
enough information about the weight 
and cargo characteristics of intermodal 
containers and trailers to enable them to 
decide whether a particular vehicle can 
be transported without violating State 
weight limits. If States were allowed to 
continue routinely to issue nondivisible 
load permits for overweight containers, 
some of the essential purposes of the 
Safe Container Act would appear to be 
compromised. There would be little 
incentive for shippers to load 
intermodal containers or trailers with 
U.S. weight limits in mind, little if any 
reduction in the number of overweight 
vehicles (even though a permit makes 
them legal), and little reduction in 
pavement and bridge damage. Many of 
the expected benefits of the Safe 
Container Act would be lost, and the 
regulatory burdens it entails for 
shippers and carriers would be 
pointless, if the FHWA adopted the rule

on containers proposed in the SNPRM. 
The FHWA has therefore decided not to 
promulgate a final rule dealing with 
containers, but to treat this subject in a 
separate notice of proposed rulemaking 
where the issue can be examined more 
explicitly and in greater detail. In the 
meantime, the FHWA’s previous policy 
will remain in effect: the States may 
continue to issue nondivisible load 
permits to containers moving in 
international commerce.

Expert Knowledge or Specially  
D esigned Tools: Many of the comments 
focused on the third test for 
nondivisibility proposed in the SNPRM. 
If “expert knowledge or specially 
designed tools” were required to 
dismantle a load, it would be 
considered nondivisible. Most of the 
comments were critical.

The Pennsylvania Department of 
Transportation found the test to be

(1) Vague,
(2) Impractical to measure or verify,
(3) Subject to manipulation by 

industry,
(4) Subject to subjective factors other 

than the vehicle or load itself, such as 
driver knowledge of cargo,

(5) Subject to varying interpretation, 
and

(6) In reality, a restatement of the 
initial economic criterion that was
deleted from this latest rulemaking * * *

The members of the Specialized 
Carriers & Rigging Association (SCRA) 
often move loads that would qualify as 
nondivisible by any definition. The 
SCRA noted that the definition 
proposed by the SNPRM explained 
expert knowledge as familiarity with 
procedures required to dismantle and 
reassemble a load which are “beyond 
the job requirements typically 
associated with positions in the motor 
carrier industry.” The Association 
argued that because highly specialized 
skills are typically associated with 
positions in its segment of the motor 
carrier industry, the definition would 
make it impossible for special carriers 
and riggers to obtain nondivisible load 
permits.

The Alaska Department of 
Transportation and Public Facilities also 
commented that “expert knowledge” 
means very different things in different 
parts of the industry. It concluded that 
“(s)ome further work needs to be done 
on this definition.”

The Caltrans commented that, 
‘‘(w)hatever definition is finally 
promulgated, Caltrans is totally opposed 
to the provisions concerning expert 
knowledge and specially designed 
tools.”



Federal Register / Vol. 59, No. 112 / Monday, June f 3, 1994 / Rules and Regulations 3 0 4 0 7

FHWA R esponse: The FHWA agrees 
that5 a test based on “expert knowledge 
or specially designed tools” is too 
complicated and ambiguous to be 
effective. It has therefore been replaced 
with a test based c h i the time required 
to divide a load. This general approach 
was suggested by the Oregon DOT in 
response to the NFRM. The full 
definition adoptedby this rule is as 
follows:

N ondivisible load  or vehicle.
(1) As used in this part,

“nondivisible“ means any load or 
vehicle exceeding applicable length or 
weight limits which, if  separated into 
smaller loads or vehicles, would:

(1) Compromise the intended use of 
the vehicle, i.e., make it unable to 
perform the function for which it was 
intended;

(ii) Destroy the value of the load er 
vehicle, ke.* make*it unusable for its 
intended purpose; er

(iii) Require more than 8 workhoursto 
dismantle usihg.appropriate equipment. 
The applicant for a nondivisible load 
permit has. the burden of proof as to the 
number of workhours required to 
dismantle the load.

(2) A State may treat emergency 
response vehicles and casks designed 
and used for the transport of spent 
nuclear materials as nondivisible 
vehicles or loads.

The first two tests proposed in the 
SNPRM, and adopted here as 
paragraphs (l)(i) and (l)(ii), have 
elicited little comment and no 
controversy. These standards are 
appropriate but very stringent. The 
FHWA believes there are loads that 
could be divided without literally 
destroying their value, but only after 
unreasonable delay and expense to die 
shipper and motor carrier; the States 
should be allowed to issue nondivisible 
load permits in those cases. As the 
Pennsylvania DOT recognized, this is 
essentially an “economic criterion,“ Our 
earlier proposals to codify, this idea 
would have allowed nondivisible load 
permits if dismantling the load imposed 
“significant additional costs on the 
shipper or motor carrier” (NPRM) or 
required “expert knowledge or specially 
designed tools” (SNPRM). The final rule 
uses 8 workhours, i.e., a full working 
day. as a proxy fornondivisibility. The 
number of workhours required by the 
rule is the same no matter how many 
people are involved; for example, if one 
person working 8 hours, 2 people 
working 4 hours each, or 4 people 
working 2 hours apiece, could not 
dismantle the load;, it would be 
nondivisible. Most loads.that require 
more than one M l workday to 
dismantle; using appropriate

equipment, probably were not designed 
to be taken apart after leaving the 
factory. We believe Congress intended 
to allow the use of nondivisible load 
permits for cargoes which are 
theoretically divisible, but so tightly 
integrated that they cannot be 
dismantled without excessive cost and 
delay. On the other hand, the definition 
sets a standard high enough to keep 
easily divided overweight machinery 
and equipment off the highway.

The definition adopted today as 
paragraph (t)(iii) is more objective than 
that proposed in die NPRM and less 
confusing than the amended version 
included in the SNPRM. It remains 
complex, however, and disagreements 
between enforcement officers, motor 
carriers, and shippers are likely. The 
rule does not specify how State officials 
are to determine the length of time 
required to break down a given load. 
Manufacturers may sometimes provide 
the necessary information. The motor 
carrier itself may have reliable data if it 
has previously dismantled such cargoes. 
The rule does not require a- carrier or 
shipper to demonstrate that a given load 
cannot be broken down in less than 8 
workhours, but it would not prohibit a 
State from requiring such a 
demonstration either. Enforcement 
officials may be able to work out other 
reliable methods in cooperation with 
motor carriers. Paragraph (l)(iii) 
requires that “¡appropriate equipment” 
be used in an effort to dismantle a cargo. 
The number of Workers invol ved and 
the typeof equipment used will depend 
on the load to be moved. A State is not 
required to grant a permit in any case, 
and it would certainly be reasonable to 
deny a permit to a carrier or shipper 
which makes a perfunctory or 
deliberately inadequate effort to 
dismantle a load within 8 workhours.

The FHWA intends to allow the States 
some latitude in implementing the 
definition, unless indications of 
nonenforcement or abuse appear.

Overweight and Overwidth V ehicles: 
In many cases, nondivisible load 
permits are likely to be requested for 
loads which are both overweight and 
overwidth. The South Dakota DOT 
favored the definition ©fa nondivisible 
load, adopted by the Western 
Association of State Highway Officials 
(WASHTOJ, which includes the 
following; .

Portions of a load can be detached and 
reloaded on the same hauling unit provided 
that the separate pieces are necessary to the 
operation of the machine or equipment 
which is being hauled, i f  the arrangement 
does not exceed permittable limits.

The State explained how this definition 
would work in case of an overweight , 
overwidth load.

For example, suppose that a ten foot wide 
crawler tractor with a fourteen foot wide 
dozer is to be moved. This load can be moved 
two ways, overweight and fourteen feet wide 
with the dozer and ten feet wide without the 
dozer. Clearly the safest way to move the 
load would be lilgal weight and ten feet wide 
but separating the dozer from the crawler 
tractor destroys the unit for its intended use 
and it requires expert knowledge to take the 
dozer off.

FHWA R esponse: The State has 
misread the FHWA’s proposed 
definition. Although a bulldozer might 
be temporarily “unusable for its 
intended purpose” without a blade, that 
phrase merely clarifies the term 
“destroy the value of the load.” 
Removing the blade certainly would not 
destroy the value of the bulldozer. The 
“expert knowledge’ * test has been 
eliminated, but it is unclear whether, a 
blade would require more than 8 
workhours to remove.

The flaw in the WASHTO definition 
is that it  allows the separate pieces of an 
allegedly nondivisible load to be 
reloaded onto the same vehicle. That 
defeats the purpose of such a provision, 
which is  to hold down vehicle weights 
in order to protect the public investment 
in roads and bridges. The WASHTO 
definition simply allows a divisible Ibad 
permit to masquerade-as a nondivisible 
load permit. That is unacceptable.

Overwidth V ehicles: The WTA 
described a related, but different 
situation:

FHWA seems to assume that all overlength 
land over-widthj loads are also overweight. 
Much of the equipment used in agriculture 
is oversize, but not overweight. Allowing the 
removal of a portion of this type of 
machinery such as tires and allowing it to be 
carried on the same trailer is clearly in the 
public interest, especially when in all 
respects, the machinery is otherwise eligible 
for a nondivisible load permit. Requiring a 
second vehicle to haul the removed part(s) is 
not smart economics.

FHWA R esponse: If a piece of farm 
machinery is overwidth but not 
overweight, the State may either issue 
an overwidth permit, make the permit 
conditional upon the removal of tines 
but allow them to be carried on the 
same trailer, or deny a  permit. These 
options are entirely within, the 
discretion of the State. If farm 
machinery is neither overwidth nor 
overweight, the question of divisibility 
would not arise unless two or more 
cargo-carrying unite were needed to 
transport it, certainly a rare occurrence.

C alifornia Policy: The California 
Highway Patrol also argued that “there
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are incidents involving the 
transportation of some nondivisible 
loads, when more than one unit is 
loaded, (and) can be transported safely. 
To qualify, loads would have to be 
oversize, rather than overweight in 
nature. California permit policy allows 
the transportation of multiple 
nondivisible pieces together, provided 
sufficient supporting justification is 
given.” The Caltrans asked for a 
definition that allows this kind of 
flexibility.

FHWA Besponse: States may allow 
several nondivisible overwidth loads on 
the same vehicle, as long as the normal 
weight limits are observed. That appears 
to be what California authorizes. As 
mentioned above, Federal law gives the 
States great discretion in issuing permits 
for overwidth loads. There would also 
be no conflict with Federal regulations 
if a State allowed moré than one 
overlength nondivisible load to be 
carried on a single trailer v eh icle- 
assuming the vehicle was not 
overweight—because the FHWA’s 
definition of a nondivisible load applies 
only to overlength nondivisible loads 
carried on two or more cargo-carrying 
units.

Safety: The Wyoming DOT, the WTA, 
and Black Hills Trucking, Inc., referred 
to B ocky Mountain Prestress, Inc., v. 
Leño M enghini et a l, No. C79-057B, an 
unreported 1979 Wyoming Federal 
district court decision, in support of the 
proposition that safety should be 
considered in any definition of 
nondivisible loads. Rocky Mountain 
Prestfess manufactured concrete panels 
that were to be mounted, two at a time, 
on A-frame trailers and transported from 
Denver to Casper for use in construction 
projects. Wyoming law allowed special 
permits for overweight “indivisible 
loads,” but the Highway Department 
rejected plaintiffs application on the 
ground that two panels were a divisible 
load. Plaintiff sued the Chief Engineer of 
the Department, arguing among other 
things that Wyoming’s permit law 
violated the Commerce Clause of the 
Constitution. The court held the law 
constitutional, but found that it had 
been applied in an arbitrary and 
capricious manner which impermissibly 
burdened interstate commerce. The 
court explained that:

Our conclusion is buttressed by the 
admission of the Defendants that heavy 
equipment which is being carried by trailer 
qualifies as an indivisible load even though 
the parts thereof may be easily dismantled. 
Such an approach to granting overweight 
permits signifies that the State Highway 
Department has previously, as they must in ; 
this case, considered circumstances other

than the mere physical divisibility of the 
goods in transit.
*  *  *  *  *

We would also observe that forestry goods, 
baled hay and sugar beets are statutory 
exceptions to the mandated weight limits. 
The special interest group exceptions in the 
Wyoming statutes discriminate against the 
Plaintiff and others similarly situated who 
may be equally deserving of exceptions from 
the weight limitation in view of the safety 
and economic factors involved. * * *

* * * iTjhe State’s desire to protect its 
highways has been severely diluted by the 
discriminatory granting of overweight 
permits to special interest groups, as well as 
by the routine issuance of such permits based 
on an indivisible load regulatory provision 
that we believe was arbitrarily and 
capriciously applied to the Plaintiff.

FHWA B esponse: The court 
concluded that “the ‘A’ frame is the 
safest * * * mode of transportation for 
loading and shipping panels,” but its 
evidence on that point was meager. The 
issue of safe transportation of concrete 
panels was discussed at some length in 
the SNPRM (see 58 FR 11455-11457).
As we noted there, a single panel, 
mounted horizontally, would improve 
the vehicle’s braking capability and 
reduce its susceptibility to side winds. 
Two such panels obviously constitute a 
divisible load, and a “safety” rationale 
for doubling the weight of a divisible 
load is not persuasive.

Black Hills Trucking now contends 
that one panel cannot be carried 
horizontally because it “is not 
constructed to stand up to forces coming 
through its sides,” or vertically 
“because it is not heavy enough in 
proportion to the ‘sail’ area exposed to 
side winds which destabilize the load.” 
The apparent fragility of these concrete 
panels does not make two of them any 
less divisible. Furthermore, the Great 
Plains experience winds high enough to 
overturn tractor trailer combinations 
and double-stack container trains. The 
interests of safety are better served by 
halting trucking operations under those 
conditions than by doubling the weight 
of the cargo in an effort to anchor the 
vehicle.

The Bocky Mountain Prestress 
decision is not binding on the FHWA.
To the extent this rule requires 
Wyoming to adopt and enforce a new 
definition for purposes of issuing 
nondivisible load overweight permits 
for the Interstate System, it is no longer 
binding on the State either. The 1979 
decision was based upon the State’s 
arbitrary and capricious administration 
of its own permit law, in particular its 
failure to apply that law consistently to 
all motor carriers and commodities. At 
the time, there was no Federal, law on 
nondivisible loads. Congress enacted

nondivisible load provisions for vehicle 
weight in 1982 and for vehicle length in 
1991. Proposed regulations to 
implement that authority have been 
subjected to extensive comment and 
discussion in this rulemaking. 
Wyoming, like the other States, will be 
required to adopt the new definition for 
Interstate operations. That definition 
will result in greatly increased 
nationwide uniformity in the treatment 
of nondivisible loads. Wyoming will 
have no more administrative discretion 
than any other State. A judicial 
challenge to the FHWA’s. definition of a 
nondivisible load would therefore 
confront a legal and factual situation 
completely different from that which 
existed in 1979.

Em ergency V ehicles: Section 
1023(e)(1) of the ISTEA prohibited the 
FHWA from penalizing States that allow 
emergency vehicles to use the Interstate 
at weights in excess of Federal axle and 
Bridge Formula limits. The exemption 
was in effect for 2 years after the date 
of enactment of the ISTEA and expired 
on December 18,1993. Section 1023(e) 
also required a study of State laws and 
permit practices to determine whether 
statutory changes were needed to 
accommodate emergency vehicles.

To carry out the study, the FHWA 
requested comments on a variety of 
questions (57 FR 46941, October 13, 
1992). The information submitted 
indicated that most fire trucks exceed 
the Federal single- and/or tandem-axle 
weight limits (20,000 and 34,000 
pounds, respectively). These vehicles 
are rarely short enough to violate the 
Bridge Formula, however, and almost 
all of them have gross weights under
80,000 pounds. Technological 
developments in the manufacturing 
sector combined with the equipment 
preferences of fire departments are 
driving up the size and, especially, the 
weight of fire trucks. On the other hand, 
tandem and tridem axles are not favored 
because they reduce the 
maneuverability these vehicles need to 
reach burning buildings. Some States 
exempt fire equipment from normal 
weight limits, and others issue blanket 
overweight permits. The Caltrans 
reached a compromise with fire officials 
that will require the latter to observe 
specific axle limits for various types of 
vehicles and to make purchasing 
decisions accordingly.

The U.S. DOT’s report was 
transmitted to Congress on September 7, 
1993. It recommended that Congress 
take no further action because the 
matter could be resolved by an FHWA 
policy statement. On November 9,1993, 
the Federal Highway Administrator 
informed the FHWA’s regional offices,
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arid through them the States; that • ‘the 
FHWA will not withhold Federal-aid 
funds from States which issue ~ 
nondi visible load permits to emergency 
vehicles equipped for their intended 
use. We will not require that the 
vehicles have a full crew or be operating 
under emergency conditions. States may 
set whatever permit terms, conditions, 
and fees they consider appropriate/*
The Federal Highway Administrator •• 
added that this policy “is compatible 
with the Agency ’s draft definition” 
published on February 25,'1903, in the 
SNPRM and that if if “in any way 
conflicts with the definition ultimately 
adopted through the rulemaking 
process, appropriate 'action will be taken 
to 'amend or rescind the policy.” •

The Federal Highway Administrator’s- 
decision was based upon conclusions 
set forth in his November 9 ,1993. letter

Some States may have refused to issue 
nondivisible load permits to emergency 

. vehicles because much of their equipment Is 
readily detachable. Fire trucks often carry 
firefighting teams, water, hoses, axes, 
respirators and other devices; advanced life 
support vehicles typically carry at least two 
paramedics (one of whom drives),, ....

, defibrillators, oxygen tanks, stretchers, and 
medical supplies. In one sense, ancillary 
equipment and personnel are “divisible'’ •

. parts of the load, and removing them might 
lighten an emergency vehicle enough to; ; 
restore compliance with Interstate weight 
limits. Doing so, however, would defeat the 
purpose of mese vehicles and majkp it V ; 
impossible for them to respond effectively to 
emefgehcies. New vehicles may even be 
overweight as they leave thè final stage ' " 
manufacturing facility, either because thé 
basé vehicle is particularly heavy or because 
ancillary equipment is supplied with it, The 
equipment that could be removed from 
emergency vehicles to .reduce weight is : 
essential to the services they are designed to 
perform. These vehicles and loads are 
ftinctionally if not physically nondivUible, 
and I believe the States should have the 

1 n.pitoni tó treat them as such. : ; T
In thé language of the regulaUon we ii 

are' adopting today, requiring an. 
emergency vehicle to unload separable 
pieces of' equipment would 
compromise the intended use of the 

vehicle.” Emergency vehicles meet the 
definition of a nondi visible vehicle pr 
load. " _ 1 ; ;T '■ " -

Spent N udear Fuel: The Pennsylvania 
' QQT pointed out that the'FHWA 
informed the American Association di
state Highway and Transportation 
Officials several years ago that the •- 
FHWA- regards overweight casks used to , 
move spent nuclear fuel as noridivisible, 
This determination was not reflected in 
the SNPRM. The casks used to transporti 
spent nuclear materials, especially 
nuclear fuel, are extraordinarily strong 
and; heavy, both to prevent a release in '

case the transporter vehicle was 
involved in an accident and to block 
radiation that would penetrate lighter 
materials. Some of these containment 
devices can make a vehicle overweight 
even before the nuclear materials are 
loaded. These vehicles cannot be used 
for any other cargo or reduced to legal 
weights without frustrating their 

■ purpose. A new provision has therefore 
been added which essentially states that 
specially designed casks used to move 
spent nuclear fuel meet the definition of 
a nondivisible load.
' Other Issues: The Pennsylvania DOT 
suggested that the SNPRM be amended 
to acknowledge that both the President 
and State governors

[Hîave the executive authority to 
temporarily modify any vehicle size or 
weight law or regulation, including the 
nondivisible criteria, in order to provide for 
emergency relief to promote the general 
welfare and public safety, without threat of 
Federal sanction after the emergency.
While the FHWA would not necessarily 
impose sanctions if weight enforcement 
suffered during emergencies that 
threatened public welfare, Federal 
weight law simply does not authorize 
waivers of the Interstate limits or 
regulatory définirions.

The Connecticut DOT suggested that 
we use the definition of a nondivisible 
load to establish “an Ultimate Limit or 
a guideline -to be used by 
manufacturing,” Federal size and 
weight laws confer no authority to 
regulate manufacturers.

The FHWA. mentioned in the. SNPRM 
that bulk' commodities such as liquids, 
grain, and cement are inherently 
divisible, The CRASH suggested that the 
definition include “a much more 
complete listing of loads that are 

- inherently divisible * * * In view of 
the enormous variety of products that 
move by truck, we do not believe 
divisible loads could reasonably be 
itemized.

Grove Worldwide, a manufacturer of 
"crabes, proposed that a load be defined 
as hohdivisibie if dismantling it would 
Causé a competitive disadvantage, 
compromise the integrity and safety of 
the equipment when disassembled, or 
'jeopardize the warranty. The FHWA 
' considers these tests too-far removed. 
ftona thè question of physical 
divisibility to be appropriate
Procedure to Review ândl Correct. Final 
List

Sections 1023 and 4006 o f the 1STE A 
provide a review and correction 
procedure for the final list o f ISTEA 
vehicles, published today as appendix C 
to 23 CFR part 658. Any person or State 
may request that the Secretary ‘review •

the final list to determine if there is 
cause to believe that it contains a 
mistake. The Secretary may also initiate 
the review. If the Secretary believes an 
error exists, he or she must commence 
a proceeding to determine if the list 
should be corrected, and if so, make the 
correction. Proposed language 
establishing such a procedure was 
included in the SNPRM. No comments 
were received on this issue. 
Accordingly, that language has been 
adopted, unchanged, by this final rule 
in § 658.23(f).
Temporary Exemption for Public 
Transit Vehicles

Section 1023 of the ISTEA was 
amended by the Department of 
Transportation and Related Agencies 
Appropriations Act for fiscal year (FY| 
1993, Public Law 102-388,106 Stat 
1520. Section 341 added a new 
subsection (h) which reads in part as 
follows: *

(h) jpubliç Transit Vehicles.—
(1) Temporary Exemption.—The second 

sentence of section 127 of title 23. United 
States Code, relating to axle weight 
limitations for vehicles using the Dwight; D. 
Eisenhower System of Interstate and Defense 
Highways, shall not apply, in the 2 ~ y e a r  , 
period beginning on the date of the 
enactment of this Act, to any vehicle which 
is regularly and exclusively used as an 
intrastate public agency transit passenger • 
.bus. The Secretary may extend such 2-year 
period for an additional year.

This prevents the FHWA from 
sanctioning States that fail to enforce 
the Interstate axle-weight limits for 
public transit vehicles at least until 
October 6,1994. If the Secretary 
exercises the authority to extend the 
exemption an additional year, it would 
apply until October 6» 1995. The 2-year 
exemption was included in the ISTEA 
to allow States to suspend axle weight 
enforcement on the Interstate System 
against public transit vehicles while the 
Secretary conducts the study called for 
in section 1023(h)(2). That study, which 
is currently underway, is to determine 
whether or not public transit vehicles 
should be -exempted from the 
requirements of 23 U.S C. 127, State 
weight laws, or if such laws should be 
modified to accommodate these 
vehicles.- The FHWA and the Federal 
Transit Administration published a joint 
notice and request for comments on this 
issue on November 16,1993 (58 FK 
60481), A report on the results of.the 
study, along with recommendations, 
will ultimately be submitted by the 

'Secretary.to Congress; : -hT ,’h
Iti a comment to the SNPRM docket, 

the American Public Transit Association 
urged that the temporary exero ption 1
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language be codified into part 658. The 
FHWA agrees with this comment 
Accordingly, the exemption is codified 
in this final rule at §658.17(1}.
Temporary Exemption for Emergency 
Vehicles

Section 1023(e) of the 1STEA added 
the following exemption from 23 U.S.C. 
127:

(1) Temporary Exemption.—The second 
sentence of section 127 of title 23, United 
States Code, relating to axle weight 
limitations and the bridge formula for 
vehicles using the Dwight D. Eisenhower 
System of Interstate and Defense Highways, 
shall not apply, in the 2-year period 
beginning on the date of the enactment of 
this Act, to any existing vehicle which is 
used for the purpose of protecting persons 
and property from fires and other disasters 
that threaten public safety and which is in 
actual operation before such date of 
enactment and to any new vehicle, to be used 
for such purpose while such vehicle is being 
delivered to a fire fighting agency. The 
Secretary may extend such 2-year period for 
an additional year.

This prevented the FHWA from 
sanctioning States that failed to enforce 
the Interstate axle-weight and Bridge 
Formula limits for fire or emergency 
vehicles in actual operation on or before 
December 18,1991, and for such 
equipment being delivered from the 
manufacturer to a fire department. The 
normal gross weight limit was not 
affected by the exemption. The 
exemption remained in effect through 
December 18,1993. The SNPRM 
proposed to codify the exemption at 
§ 658.17(k).

Two comments were received on this 
issue. The South Dakota DOT expressed 
its desire to go on record as “not in 
favor of .allowing a temporary or 
permanent axle weight exemption or 
bridge formula weight exemption for 
emergency vehicles,” The State 
contends that “operation of these 
vehicles overweight threatens the 
public’s safety” and “that emergency 
vehicles should be designed to operate 
within legal size and weight limits.”
The Caltrans objected to the FHWA’s 
interpretation of the law which 
indicated that the normal gross weight 
limit {80,000 pounds) remained in effect 
during the period of the exemption. 
They contend that gross weight is 
determined by the Bridge Formula and 
that our interpretation was 
contradictory.

The FHWA believes that Congress 
intended the exemption in section 
1023(e)(1) to cover (1) single- and 
tandem-axle limits, (2) application of 
the bridge formula to intermediate axles 
(the inner bridge limits), and {3} 
application of the Bridge Formula to the
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overall wheelbase of the vehicle (the 
outer bridge limit}. However, the
80,000-pound maximum gross weight 
allowed by 23 U.S.C. 127(a) is not 
inherently part of the Bridge Formula. It 
is a separate statutory restriction, and 
we do not believe Congress intended to 
authorize an exemption to the 80,000- 
pound lim it

The 2-year exemption was included 
in the ISTEA to allow States to suspend 
enforcement action against these 
vehicles while the Secretary conducted 
the study called for in section 
1023(e)(2). That study has been 
completed, as indicated above, and the 
authority of the Secretary to extend the 
temporary exemption an additional year 
will not be exercised. The temporary 
exemption expired December 18,1993. 
However, the definition of a 
aondi visible load adopted in this final 
rule specifically declares emergency 
vehicles to be nondivisibie. States may 
therefore issue overweight permits for 
these vehicles if they wish.
Interstate System Weight Requirements

The first sentence in 23 U.S.C. 127(a) 
was amended by the STAA of 1982 to 
require all States to allow the maximum 
weights permitted by Federal law on the 
Interstate System. In effect, the weight 
limits set forth in section 127 became 
minimums which the States must allow, 
as well as the maximums the States 
could allow, on the Interstate System. 
Since the STAA amendment of section 
127 became effective (January 6,1983), 
States have occasionally argued that the 
amendment applied only to the Single- 
axle, tandem-axle, and maximum gross 
weight limits, and not to gross weights 
developed by the Bridge Formula. In 
addition, a degree of confusion 
regarding applicability has lingered over 
the years as a result of the regulations 
issued to implement the STAA (49 FR 
23302, June 5,1984). Although those 
regulations were published IV* years 
after enactment of the STAA, the 
statutory action making the weight 
value minimums was not highlighted 
nor was any regulatory language 
included.

The SNPRM proposed to clarify and 
resolve this issue by including a 
§ 658.17(f) as follows.

(f) States may not enforce on the Interstate 
System vehicle weight limits of less than 
20,000 pounds on a single axle, 34,000 
pounds on a tandem axle, or the weights 
derived from the bridge formula, up to a 
maximum of 80,000 pounds, including alt 
enforcement tolerances.

Comments on this proposal were 
received from six State Departments c/T  
Transportation (Arizona, Montana, 
Nevada, Oregon, South Dakota, and
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Washington), as well as from the 
YVASHTO’s Subcommittee on High way 
Transport. Ail seven oommenters 
objected to the paragraph as proposed 
for fear that it would no longer allow the 
States to further control axle weight 
using a regulation based on pounds per 
inch of tire width. Each of the six States 
providing direct comments currently 
has this type of weight control 
regulation in force. Tim “Guide For 
Uniform Laws and Regulations 
Governing Truck Size and Weight 
Among the WASHTO States,” prepared 
by the WASHTO Subcommittee on 
Highway Transport and adopted by the 
WASHTO Policy Committee on June 26, 
1993, recommends that all 17 member 
States adopt a 600-pound/inch tire 
width weight control.

State tire loading regulations are 
intended to limit the use of single tires 
or wheels designed for dual tire 
applications. This is a practice which 
results in higher pavement stress and 
shorter pavement life, and greatly 
reduces the safety margin provided by 
dual tires. Depending on the pound-per- 
inch limit chosen, these regulations may 
also restrict the use of some “super 
single” tires. The Washington State DOT 
included in its docket comments a copy 
of a report of research on the effects of 
wide based single tires on flexible 
pavements conducted by the FHWA at 
our Pavement Testing Facility during 
1989 and 1990. Dual 11R22.5 radial 
tires, previously identified as one of the 
most common truck tires in use today, 
were tested against a 425/65R22.5 wide 
base single tire. Under a load rating 
methodology established by the United 
States Tire and Rim Association, the 
load ratings for the duals and the single 
are equivalent; however, the footprint 
on the pavement is significantly 
different. The approximate footprint of 
an 11R22.5 tire is 8.5 inches. Thus, two 
sets of duals (four tires) can result in 
approximately 34 inches of tire being 
available to transmit an axle load to the 
pavement. For the 425/65R22.5 wide 
base tire, the footprint is approximately 
11 inches, which would make 
approximately 22 inches available to 
transmit an axle load to the pavement. 
The research demonstrated that the 425/ 
65R22.5 wide based single tire was 
significantly more damaging to 
conventional flexible pavements than 
the traditional 11R22.5 dual tires.

The Federal axle weight limits on the 
Interstate System were adopted to 

. protect the tremendous Federal 
investment in that System. Restrictions 
on the weight a tire may carry, based on 
its width, are consistent with that goal 
and not forbidden by Federal law. It 
would be anomalous to adopt axle
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weight limits to protect Interstate 
System pavements and then prevent 
States from blocking the use of tires so 
narrow that much of the protection was 
lost. In addition, a pound-per-inch tire 
limit does not directly limit the weight 
that an axle may carry, since additional 
or wider tires may be utilized.
Therefore, unless such restrictions 
operate so that, as a practical matter, 
axles cannot be loaded to the Federal 
weight limits, they are not inconsistent 
with 23 U.S.C. 127. We believe that laws 
limiting tire weights as low as 500 
pounds per inch width of tire or tread 
width will allow axles to be loaded to 
the Federal axle weight limits without 
particular difficulty.

Steering axles must be treated 
differently, however, since they cannot 
always be equipped with wider or 
additional tires. The FHWA has already 
recognized a different standard for 
steering axles by not requiring States to 
allow truckers to load them to 20,000 
pounds when the manufacturer's weight 
rating is less than that. Therefore, States 
may not impose pound-per-inch 
restrictions that would reduce the 
allowed weight of steering axles on the 
Interstate System to less than 201000 
pounds or the martufoeturer's weight 
rating, whichever is lower.

Arizona, Montana, and Oregon also 
suggested that proposed § 658.17(f) be 
amended to allow temporary weight 
restrictions based on dHmatic,conditions 
or emergencies. ’ i

Some northern States have for 
decades enforced lower axle limits 
during spring thaw. When moisture in 
a pavement’s sub-base, frozen during 
the winter months, begins to melt, the 
load-carrying capacity of the pavement 
structure is reduced until the moisture 
drains. The degree of reduction is a 
function of the overall pavement 
structure thickness, the type of 
underlying material, amount of 
moisture, and depth of frost penetration.

Federal weight restrictions apply only 
to the Interstate System. The standards 
fo which the System has been built 
include pavement designs developed 
with the strength to allow maximum 
legal weights year round. The FHWA 
does not agree that there is.a need to 
provide regulatory flexibility for 

, climatic conditions. The pavement 
design parameters of the Interstate 
System preclude the need for this 
authority. However, the States do retain 
the authority to establish such , 
restrictions for highways that are not 
part of the Interstate System .

“Emergency” weight restrictions 
requested by States generally are not 
restrictions at all, but rather the 

. lessening of restrictions to allow heavier

weights. . For example, when natural 
disasters occur, carriers, relief agencies, 
or States would often like to allow 
trucks carrying relief supplies to exceed 
normal weight limits. Federal law 
simply does not allow waivers of this 
kind. On the other hand, if a flood or 
earthquake has seriously weakened a 
bridge or stretch of pavement, it remains 
within the police powers of the State or 
municipality to close or limit access to 
the facility in order to protect the 
public.

Of the three exceptions to § 658.17(f) 
sought by commenters, the FHWA 
agrees that States should retain the 
authority to enforce the tire loading 
restrictions, but does not concur in the 
request to provide climatic or 
emergency restrictions. Accordingly,
§ 658,17(0, as proposed in the SNPRM, 
is amended to read as follows:

§658,17 Weight.
flr , ' k  ' "  k  k  k

(f) Except as provided herein, States may 
not enforce on the Interstate System vehicle 
weight limits of less than 20,000 pounds on 
a single axle, 34,000 pounds on a tandem 
axle, or the weights derived from the Bridge 
Formula, up to a maximum of 80,000 
pounds, including all enforcement 
tolerances. States may not limit tire loads to 
less than 500 pounds per inch of tire or tread 
width, except that such limits may not be 
applied to tires on the steering axle. States 
may not limit steering axle weights to less 
than 20,000 pounds or the axle rating 
established by the manufacturer, whichever 
is lower.

Bus Length and Access
Section 4006(b)(1) of the ISTEA 

amended section 411(a) of the STAA [49 
U.S.C. app. 2311(a)] by inserting “of less 
than 45 feet on the length of any bus,” 
after “vehicle length limitation.”

Section 4006(b)(2) of the ISTEA 
amended section 412(a)(2) of the STAA 
[49 U.S.C, app. 2312(a)(2)] by, inserting 
“motor carrier of passengers” after 
“household goods carriers.”

The first provision has the effect of 
requiring States to allow buses with a 
length of 45 feet or less on the NN and 
reasonable access routes. The second 
provision requires States to allow motor 
carriers of passengers to have the same 
access off the NN as household goods 
carriers, i.e., to “points of loading and 
unloading.” In the SNPRM, the FHWA 
proposed changes to the “Length” and 
“Reasonable Access” sections of part 
658 to account for these provisions.

Comments on this proposal were 
received from the Caltrans and the 
Department of California Highway 
Patrol. Both agencies recommended that 
a final rule include definitions of both 
“bus” and “motor carrier, ofipassengera”

to “prevent confusion on the, 
interpretation and application of the 
regulations.” The FHWA agrees with 
this comment.

The STAA defines a “commercial 
motor vehicle” in part as “any self- 
propelled * * * vehicle used on the 
highways in [interstate! commerce 
principally to transport passengers 
* * * (B) if such vehicle is designed to 
transport more than 10 passengers, 
including the driver * * * ” (49 U.S.C. 
app. 23Q1(1)(B)). While this definition 
applies only to subchapter I of chapter 
32 of title 49, U.S.C., which makes 
grants available to States that agree to 
enforce Federal, or compatible State, 
safety regulations, it is an indication of 
congressional intent. For purposes of 
administering the commercial vehicle 
safety program, “bus” was defined in 49 
CFR 390.5 as “any motor vehicle 
designed, constructed, and or used for 
the transportation of passengers, 
including taxicabs.” The Motor Carrier 
Safety Act of 1984 amended the 
definition of a bus to a “vehicle 
designed to transport more than 15 
passengers, including the driver * * * .” 
(49 U.S.C. app. 2503(1)(B)).

The intent of Congress, as expressed 
in the ISTEA, is to guarantee national 
route availability and reasonable access 
for “buses” not exceeding 45 feet in 
length. Since virtually all States already 
allowed 40-foot buses to operate 
Statewide prior to the ISTEA, the 
number of passengers the vehicle is 
designed to carry is not an issue, simply 
the establishment of a national standard 
length. Accordingly, this final rule will 
use the most generic of the definitions 
already established, that found in 49 
CFR 390.5.

While the term “motor earner of ■ 
passengers” has not previously been 
defined, this type of operation can ;  
generally be characterized as belonging" 
to at least one of three groups: (1) 
Common carriers that offer service on 
regular (and sorrietiriies on irregular) 
routes, (2) contract carriers that provide 
charter service to groups, or (3) private 
carriers that do not serve the public but 
use buses as part of some other 
enterprise. Someone w'ho uses a 45-foot 
bus for recreational or other non- 
busineSs purposes would riot qualify as 
a motor carrier of passengers. For this 
final rule “motor carrier of passengers” 
is defined as follows:

Motor Carrier o f Passengers— is a common, 
contract, or private carrier using a bus to 
provide commercial transportation of 
passengers.

The list of definitions contained-in 23 
CFR 658.5 has been amended to include 
this definition. In addition, the
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provisions of § 658.13 (Length) and 
§ 658.19 (Reasonable Access) have been 
amended to -account for these 
provisions.

Lengths o f Trailers and Semitrailers
Fruehauf Trailer Corporation 

(Fruehauf) commented that the FHWA 
should clarify the methods by which 
length is determined for trailers which 
are part of a multi-unit vehicle subject 
to the freeze. Because of the attention 
focused on the LCV length issue by the 
freeze, Fruehauf contends that it is 
important that all States (and 
enforcement agencies) have a uniform 
understanding of how the length of the 
individual units is to be determined. 
Fruehauf s specific concern is with full 
trailers used in LCV’s which are actually 
made up of a semitrailer and a converter 
dolly.

In a Notice of Interpretation (NOI) 
published on March 13,1987, at 52 FR 
7834, the FHWA addressed the issue of 
trailer or semitrailer length, as part of an 
overall discussion of length and width 
exclusive devices. The first length 
interpretation is relevant here.

1. The length of a semitrailer equipped 
with an tipper coupler (mates with a truck 
tractor fifth wheel) and a full trailer (with 
either a permanently mounted dolly or 
equipped with a converter dolly) is to be 
measured from the front vertical plane of the 
foremost transverse load carrying structure to 
the rear vertical plane of the rearmost 
transverse load carrying structure. The 
towbar of a full trailer is excluded from the 
length measurement (of that trailer) since, 
technically, it carries no load, but rather it is 
the means by which the trailer unit is drawn.

The length of any two or more units 
subject to the freeze requirements of 
section 4006 is to be measured from the 
front of the foremost transverse load
carrying structure of the first cargo
carrying unit to the rear of the rearmost 
transverse load-carrying structure of the 
last such unit. Hie upper couples on a 
semitrailer is not to be included in the 
length determination of these units.
National Network—California

This final rule will also amend 
appendix A to 23 CFR part 658,
National Network—Federally- 
Designated Routes, to reflect the 
inclusion of the 1-580 Riehmond-San 
Rafael Bridge (toll) in the NN. Under the 
STAA, all Interstate System routes are 
part of the NN unless deletion is 
authorized by law. The 1-580 
Richmond-San Rafael Bridge was 
withheld from the NN until a direct 
Connection to 1-80 from the east end of 
the bridge could be completed. This 
condition was reflected in Note 1 to the 
California listing of NN routes in

appendix A, Now that this connection 
has been completed, the FHWA is 
amending appendix A by removing Note 
1 and redesignating Note 2 as “Note.”

This amendment will merely reflect 
the fact that the 1-580 Richmond-San 
Rafael Bridge is now included in the NN 
pursuant to the provisions of the STAA. 
For this reason, and the others set forth 
above, the FHWA has determined that 
prior notice and opportunity for public 
comment on this action are 
unnecessary. Furthermore, due to the 
technical nature of this amendment, the 
FHWA has determined that prior notice 
and opportunity for comment are not 
required under the U.S. Department of 
Transportation’s Regulatory Policies and 
Procedures, as it is not anticipated that 
such action will result in receipt of 
useful information.
National Network—Virginia

The ISTEA freeze applies to the 
operation of specified CM V’son  the 
Interstate and other portions of the NN, 
The identification of NN routes in 
Virginia contained in appendix A to 23 
CFR part 658 utilizes Interstate System 
exit numbers to identify the beginning 
or end of some NN routes. During 1992, 
the State converted all Interstate System 
exit numbers from a consecutive 
number system to a milepost numbering 
system. In response to this portion of 
the SNPRM, the State indicated that 
there appeared to be a discrepancy 
between what was published in the 
SNPRM and what the State was 
considering to be its NN.

The State list not only includes those 
highway sections designated by the 
Secretary which comprise appendix A 
to part 658, but also additional segments 
which the State has also decided to 
open to STAA vehicles. Each State 
retains the authority to open additional 
mileage, beyond what is listed in 
appendix A of part 658, to STAA 
vehicles without the approval of the 
Secretary. In order to identify NN routes 
in Virginia which have been federally 
designated, we are reissuing the State's 
NN routes in appendix A, 23 CFR part 
658, to reflect the new milepost-based 
exit numbers.
Definition Of Maxi-Cube

Among the vehicles specifically 
excluded from listing in appendix C, 
and therefore not subject to the 
restrictions described in section 4006 of 
the ISTEA, is the maxi-cube vehicle. 
“Maxi-Cube” is a registered trademark 
of LHT Industries, which designed the 
vehicle, but the maxi-cube regulations 
adopted in this rule apply to any 
vehicles that meet their terms.

In 1987, Congress amended the STAA 
by adopting a definition of a maxi-cube 
and authorizing the vehicle to operate 
on the same terms as other STAA 
vehicles (49 U.S.C. app. 2311(f)(2) and 
2311(c), respectively). It Soon became 
apparent that the definition, reproduced 
below, was flawed:

(2) For purposes of this section, maxi-cube 
vehicle means a truck tractor combined with 
a semi-trailer and a separable cargo-carrying 
unit which is designed to be loaded and 
unloaded through the semi-trailer,' except 
that the entire combination shall not exceed 
65 feet in length and the separable cargo- 
carrying unit shall not exceed 34 feet in 
length.
49 U.S.C. app. 2311(f)(2).

Although the term maxi-cube was 
intended to apply to a specific 
combination of straight truck and 
trailing unit, the 1987 language 
described the power unit as a “truck 
tractor,” which the STAA elsewhere 
defines as “the noncargo carrying power 
unit that operates in combination with 
a semitrailer or trailer * * * * *  (49 
U.S.C app. 2311(f)(1)).

Theoretically, therefore, the maxi
cube is a noncaigo-carrying power unit 
combined with a semitrailer and a 
separable cargo-carrying unit which is 
designed to he loaded and unloaded 
through the semi-trailer. Unfortunately, 
this vehicle is a chimera. The separable 
caigo-carrying unit cannot be placed on 
the “nortcargo carrying” power unit, 
and if it were placed on the semitrailer, 
the result would seem to be a truck 
tractor-chassis-intermodal container 
combination. Container vehicles had 
long been legal, however, so the 1987 
language certainly was not directed at 
them. In some sense all containers and 
semitrailers are designed to be loaded 
and unloaded “through” themselves, 
but the description does not really fit a 
combination with only one cargo
carrying unit. The fact is that the 
definition of the vehicle to be 
authorized did not correspond to the 
actual vehicle.

Recognizing the problem, Congress 
amended the STAA again in 1990 to 
make maxi-cubes “specialized 
equipment” and thus eligible for the 
special regulatory treatment authorized 
by 49 U.S.C. app. 2311(d). The 
accompanying report of the House 
Appropriations Committee said the 
following:

The bill includes language (Sec. 327) 
amending section 411(d) of the Surface 
Transportation Assistance Act of 1982 
regarding maxi-cube vehicles. A maxi-cube 
vehicle is a truck combination consisting of 
a power unit capable of carrying cargo that 
pulls a semitrailer. The power unit is a single 
or tandem axle truck that carries either a
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detachable or a  permanently attached cargo 
box or platform. The trailing unit is a 
semitrailer attached to the frost unit by a 
specially built draw bar which gives the 
entire combination a single point of 
articulation. The front of the rear unit is 
specially designed so cargo may he loaded 
through the rear unit to the front unit. The 
length o f the trailing cargo unit can be no 
more than 34 feet excluding the draw bar. 
The distance from the front of the cargo box 
on the power unit to the rear of the trailing 
unit can be no more than 60 feet.
(H.R Rep. No. 5 8 4 ,101st Gang. 2d Sess. at 
78-79 (1990).)

Although this is an accurate 
description of a maxi-cube, the flawed 
definition of the same vehicle in 49  
U.S.C, app. 2311(f)(2) was not repealed, 
In the SNPRM, the FHWA therefore 
exercised its broad discretionary 
authority over specialized equipment to 
propose a definition of the maxi-cube 
that largely codified the policy guidance 
of the Committee Report while omitting 
or modifying the erroneous parts of the 
statutory definition. We believe this is 
consistent with the principle that 
ambiguous or confusing statutes must be 
interpreted and implemented in a 
manner that minimizes difficulties and 
produces the most sensible result

The definition of a maxi-cube 
proposed in the SNPRM has been 
adopted in this final rule, with slight 
modifications for clarity. It should be 
noted that the word “semitrailer” used 
in the statute and Committee Report has 
been changed to “trailer or semitrailer,” 
since some of the vehicles built as maxi- 
cubes in recent years are equipped with 
pintle-hooks, non-load-bearing hitches 
used for full trailers. Others are 
equipped with load-bearing fifth-wheel 
hitches typical of semitrailers. This 
modification of the definition is well 
within the FHWA’s authority to 
promulgate rules to accommodate 
specialized equipment.

The SNPRM also proposed that maxi
cube vehicles should be measured with 
the adjustable-length drawbar (if so 
equipped) at its maximum extension, 
since we assumed that was how the 
drawbar would be positioned for over- 
the-road operations. The Pennsylvania 
DOT supported this proposal hi its 
comments to the docket.

It appears, however, that adjustable 
drawbars usually are not fully extended 
when the vehicle is in motion. Magna 
Van and Coca Cola commented that 24 
inches is the normal distance between 
the first and second units of their maxi
cube vehicles during over-the-road 
operations, but that longer distances are 
used for access to driveways and 
transferring freight in off-road 
situations. Other information submitted 
to the docket indicated that 27 inches is

probably the longest distance between 
cargo units for highway travel. However, 
there are times when a longer drawbar 
setting may be desirable, such as on 
rough terrain to keep the cargo boxes 
from hitting each other; in urban areas 
while making sharp turns; or while 
loading and unloading cargo from the 
front unit while the rear unit is 
attached. The maximum reported unit 
separation in these instances is 42 
inches.

The FHWA believes Congress 
intended the maxi-cube length limits to 
apply to vehicles in their normal 
operational configuration. We have 
concluded that the cargo capacity of 
these vehicles would be needlessly 
reduced if the rule required length 
measurements to be made with the 
drawbar at maximum extension, since 
that position is used only to assist in 
low-speed maneuvering or loading and 
unloading. The last sentence of 
§ 658.13(e)(4) has therefore been 
modified to read:

i f  the maxi-cube vehicle is equipped with 
an adjustable drawbar, the 60- and 65-foot 
distances shall be measured with a drawbar 
spacing of not more than 27 inches. The 
drawbar may heJtexnporarily extended 
beyond that distance to maneuver or load the 
vehicle.

The American Movers Conference 
believes that the load-through feature of 
the maxi-cube should be made optional. 
We do not agree. That language is 
included both in the statutory definition 
in 49 U.S.C. app, 2311(f)(2) and in the 
Appropriations Committee report. This 
feature is one of the primary reasons 
Congress declared maxi-cubes 
specialized equipment. Removing the 
load-through element from the 
definition would make these vehicles 
indistinguishable from truck-trailer 
combinations.

The State of Connecticut asked if t he 
maxi-cube vehicle will be designated as 
specialized equipment since it will be 
limited to the NN and reasonable access 
routes. Maxi-cube vehicles are by statute 
specialized equipment, and Federal 
regulations for such equipment apply 
only on the NN and reasonable access 
routes,

This action concludes the FHWA 
rulemaking proceeding that was 
designated with the regulation 
identification number 2125-AC65.
Beverage Semitrailers

A rulemaking to designate as 
specialized equipment the 28-foot van- 
type, drop-frame beverage semitrailer 
when it is equipped with an upper 
coupler plate that extends in front of the 
semitrailer, has been underway since 
1990. The last action on the subject was

publication of an NPRM on June 25, 
1990, at 55 FR 25850. The final rule was 
being prepared when the ISTEA was 
enacted. Since the rulemaking necessary 
to implement the “LCV-freeze” would, 
like the beverage semitrailer rule, 
amend 23 CFR part 658, the decision 
was made to include both in a single 
document. Since they amend the same 
existing regulation, combining them 
minimizes the number of separate 
changes made to an already complex 
regulatory document.

The STAA, codified at 49 U.S.C. app. 
2311 et seq., established length and 
width standards for vehicles using the 
highways designated as the NN 
(appendix A to 23 CFR part 658 (1993)). 
The STAA prohibited any State from 
enforcing a length limit of less than 28 
feet on a semitrailer or trailer operating 
in a truck tractor-semitrailer-trailer 
combination on the NN (49 U.S.C. app. 
2311 (a)). The STAA, under an 
equipment grandfather provision, also 
allows the use of 28.5-foot semitrailers 
and trailers in truck tractor-semitrailer- 
trailer combinations if they were 
actually and lawfully operating on 
December 1,1982, within a 65-foot 
overall length limit in any State. The 
statute prohibited any State from 
denying reasonable access to points of 
loading and unloading for a truck tractor 
pulling a single 28-foot (28.5-foot if 
grandfathered) semitrailer that generally 
operates as part of a truck tractor- 
semitrailer-trailer combination, In '1 
addition, the STAA gave the Secretary 
authority to exclude from measurement 
of trailer length and width, devices 
necessary for the safe and efficient 
operation of CMV’s, provided length 
exclusive devices did not have, by 
design or use, the capability to cany 
cargo (49 U.S.C. app. 2311(h), 2316(b)).

Questions involving permissible 
vehicle length and length exclusive 
devices are critical to a new design for 
28-foot beverage semitrailers. As used in 
this proceeding, “beverage” means a 
liquid for drinking, including water.
One new design places the kingpin 
under the nose of the trailer with a 
portion of the upper coupler plate 
extending beyond the front of the 
vehicle. Since these beverage 
semitrailers use an enclosed van-type, 
drop-frame design, mounting the 
kingpin in this manner allows the drop- 
frame portion of the semitrailer to be 
extended forward. The FHWA has 
issued several NOI of length and width 
exclusive devices. The most recent was 
published on March 13,1987, at 52 FR 
7834. That NOI recognized a number of 
length-exclusive design features, 
including (1) the pickup plate lip of the 
upper coupler, and (2 ) any non-load-



30414 Federal Register / Vol. 59. No. 112 / Monday, June 13. 1994 / Rules and Regulations

carrying device which falls within the 
swing radius of the semitrailer 
(measured from the center line of the 
kingpin to the front comer of the 
semitrailer). As applied to the new 
design described above, these two 
provisions have proved difficult to 
administer and have caused confusion 
and misunderstanding between the 
FHWA and the industry. The June 25, 
1990, NPRM proposed to designate as 
specialized equipment van-type, drop- 
frame beverage semitrailers. A 30-day 
comment period (through July 25,1990) 
was provided.

In addition to seeking general 
comments, the NPRM requested all 
interested parties to respond to four 
questions concerning these vehicles.

The FHWA solicited comments on the 
following questions as well as other 
comments:

1. Should “beverage trailer’’ and 
“beverage semitrailer” be defined in the 
proposed regulation?

2. Is the proposed length limit for the 
upper coupler extension of the 
semitrailer clear?

3. Will the semitrailer, as configured, 
be as safe as one with the upper coupler 
plate positioned fully under the 
semitrailer?

4. Will the position of the center of 
the kingpin, not more than 28 feet from 
the rear of the semitrailer, produce 
offtracking characteristics that are 
significantly greater than those of 
conventional 28-foot semitrailers?
Discussion

Eight responses to the June 25, 1990, 
NPRM were submitted to the docket.
The respondents included four State 
Departments of Transportation; 
California (Caltrans), Florida (FDOT), 
Minnesota (MnDOT), and Virginia 
(VOQT) and the Connecticut 
Department of Motor Vehicles, the Port 
Authority of New York and New Jersey , 
Hackney and Sons,Inc, (trailer 
manufacturer), and one individual. Of 
these respondents, six favored 
designating the beverage semitrailer as 
specified equipment, one (Caltrans) 
opposed, and one (VDOT) was not sure 
the vehicle could operate on its current 
system of highways for STAA 
dimensioned vehicles.
Comments Subm itted to D ocket 90-9

1. Should “beverage trailer” and 
“beverage semitrailer” be defined in the 
proposed regulation?

Six respondents commented on 
defining the “beverage trailer" and 
“beverage semitrailer.” Two State DOT 'S 

(FDOT and VDOT) and the Port 
Authority requested that the terms - 
“beverage trailer” and “beverage

semitrailer” be defined in order to 
administer the regulation without 
erroneous interpretations. They see this 
terminology as a potential enforcement 
problem. The individual stated that the 
definition was incomplete as it was now 
written and should specify that the 
trailer has side access only for cargo.
The trailer manufacturer requested that 
it not be defined because the trailers are 
also used for palletized cargo as well. 
Other types of cargo hauled on this type 
of trailer include automobile batteries, 
coin compartments from pay 
telephones, mushrooms, and nursery 
plants.

The trailer manufacturer also 
suggested that the regulation read as 
follows: “with the center line of the 
kingpin mounted not more than 28 feet 
from the rear of the semitrailer * *
It requested the addition of the words 
“the center line o f ’ because (1) in the 
semitrailer design under consideration, 
every inch is important, (2) this change 
would provide more swing clearance for 
the tractor under the gooseneck area of 
the semitrailer, (3) the length of the 
trailer body would not be increased, and 
(4) it is common in the industry to 
specify kingpin location by kingpin 
center. Based on these comments, the 
FHWA has modified the definition to 
state that the semitrailer have “side 
access only” and that the cargo be 
limited to bottled or canned beverages. 
The definition has also been revised to 
allow the 28-foot length to be measured 
from the centerline of the kingpin to the 
rear of the semitrailer, 
v 2. Is the proposed length limit for the 

upper coupler extension of the 
semitrailer clear?

The trailer manufacturer and the 
individual commented that the 
proposed length limit of the upper 
coupler was clear and in a workable 
location. They did not foresee any 
possible misinterpretation. The trailer 
manufacturer responded that by limiting 
the upper coupler extension to fall 
within the swing radius of the front 
comer of the semitrailer it is both clear 
and very workable. This approach has 
been allowed for the purpose of 
excluding other front-mounted items 
from length measurement and 
accordingly is to be used for this case 
as well. The FDOT commented that the 
proposed length limit was not clear as 
described in the June 25,1990, NPRM, 
The FDOT also suggests that language is 
needed to assure that the coupler plate 
does not become a cargo carrier in and 
of itself and that the device stays 
reasonable in length. The MnDOT 
responded that its law currently allows 
semitrailers of 28.5 feet, in three vehicle 
combinations, and the proposed design

would only minimally exceed the 
current standard,

M accordance with these comments, 
the FHWA concludes that not allowing 
the upper coupler plate extension to 
extend beyond the swing radius of the 
semitrailer is a clear and sufficient 
means to restrict the length of this 
device. The operational rules have been 
amended to specify that the upper 
coupler plate itself cannot be used to 
carry cargo.

3. Will the semitrailer, as configured, 
be as safe as one with the upper coupler 
plate positioned fully under the 
semitrailer?

The Caltrans, MnDOT, trailer 
manufacturer, and individual agreed 
that the configuration would be as safe 
as the upper coupler positioned fully 
under the semitrailer. The FDOT 
commented that the final rule should 
include requirements similar to those 
found in 49 CFR part 393, sub part F— 
Coupling Devices and Towing Methods. 
These and othér Federal regulations 
continue to apply to beverage trailers 
and need not be cross-referenced in 
every other applicable regulation. Due 
to the specialized nature of the 
equipment discussed here, however, 
reference to an applicable provision of 
49 CFR part 393 is included.

The trailer manufacturer responded 
that the configuration would be safe 
because the maximum kingpin-to-trailer 
axle span Will be 25.5 feet. A single 53- 
foot semitrailer can have a kingpin-to- 
center of trailer tandem-axle span of
45.5 feet and still be considered safe. 
The individual commented that there is 
no reason to believe that trailers 
produced to this configuration would be 
less safe than trailers with upper 
couplers fully under the trailer. Dump 
trailers and short container chassis often 
have configurations that place the 
kingpin forward of the body.

The VDOT commented that 
demonstrations should be conducted 
with each type of semitrailer to 
determine any difference between the 
two mounting plates. A demonstration 
is not necessary because this style of 
trailer has been in operation for several 
years, and the operating characteristics 
are known to be compatible to other 
trailers in current usé.

Based on the comments, the FHWA 
concludes that the semitrailer as 
configured will be as safe as one with 
the upper coupler positioned fully 
under the semitrailer.

4. Will the position of the kingpin, not 
more than 28 feet from the rear of the 
semitrailer, produce offtracking 
characteristics that are significantly 
greater than those Of conventional 28- 
foot semitrailers? ‘-c



304 15No, 112 /  Monday, J une 13, 1994 /  Rules nnd Regulations

The Port Authority and the 
manufacturer responded “no" to the 
question. The Port Authority 
commented that it appears to them that 
the offtracking of the beverage 
semitrailer combinations set forth in the 
proposed regulation will not differ 
significantly from the conventional 
semitrailer combinations already 
permitted upon port authority vehicular 
crossings. The trailer manufacturer used 
a “sum of squares" method to determine 
offtracking (Society of Automotive 
Engineers (SAE) J695) and does not find 
a great increase in offtracking.

The individual commented that 
offtracking of these specialized trailers 
will be greater than conventional 28-foot 
trailers since the distance from the 
kingpin to the trailer’s axle will increase 
by up to 3 feet. Also, using the 
techniques of SAE J695, he calculated 
the offtracking for conventional and 
beverage semitrailers as shown in the 
following table:

Comparison of Offtracking of 
Selected S emitrailers

Radius
conven

tional
curve

semitrailer

Conven
tional 28- 

foot
semitrailer

Beverage
semitrailer 48-foot

50 feet 6.86 feet . 8.70 feet .
120 fe e t... i 2.55 feet . 3.17 feet . 8.53

feet.

The FDOT responded that the 
potential of an extra 2 or 3 feet to the 
kingpin setting may be important with 
units running as a tandem combination; 
however, as a single-unit semitrailer, the 
difference would be insignificant when 
considering the 41-foot kingpin setting 
that is being discussed ns a d e fa cto  
national limit for such settings.

Based on the comments, the FHWA 
concludes that the offtracking 
characteristics of the beverage 
semitrailer being designated as 
specialized equipment are not 
significantly greater than those of 
conventional 28-foot semitrailers.
5. Other comments.

The Caltrans, FOOT, and MnDOT 
expressed concerns abbut future 
petitions for the FHWA to propose a 
similar rule for longer beverage 
semitrailers or semitrailers of a similar 
design for carrying other goods. The 
Caltrans’ concern is that the beverage 
semitrailer is another small step toward 
allowing larger vehicles by means of an 
exception process. For example, since 
the weight of the beverage semitrailer 
and load rest on the upper coupler plate 
extending from the front of the

semitrailer, why not allow the van 
portion to the semitrailer to be extended 
over the plate? Also, if a weight 
supporting upper coupler plate is 
permitted for a 28-foot beverage 
semitrailer, is a 48-foot beverage 
semitrailer next? The possibility o f a 48- 
foot beverage semitrailer raises strong 
concerns about offtracking. A typical 
semitrailer has the kingpin located 3 
feet from the front of the semitrailer.
The Caltrans’ evaluation of the State 
Highway System for designation of 
terminal access routes is on the basis of 
a 48-foot trailer with a 43-foot kingpin- 
to-center of the rearmost axle which is 
equivalent to the 41-foot kingpin-to- 
cenler of tandem axles.

Hie FDOT respondedthat the 
proposed rule needs to be modified tb 
assure that other trailers/semitrailers do 
not grow in length as a result of this 
proposed rule. It should be expected 
that other segments of the industry will 
seek the same benefits as are being 
provided to the beverage haulers under 
this proposed rule. Similarly, the 
MnDOT would discourage the FHWA 
from further “piecemeal" exemptions 
until a comprehensi ve review of the 
commercial vehicle length definition is 
conducted. The State finds that this 
examination is warranted in light of the 
recent research from the Roads and 
Transportation Association of Canada, 
which demonstrates that the U.S. may 
in fact be discouraging uniformity and 
the use of more stable vehicle 
configurations on U.S. highways, due to 
current vehicle definitions. The State 
supported the use of the terms “box 
length" and uniform “kingpin or 
wheelbase” for specifying length limits 
for commercial vehicle equipment. On 
the other hand, the MnDOT also 
commented that the configuration under 
discussion here would not have adverse 
effects on pavements, bridges, or 
maneuvering. *

The FHWA understands the concerns 
of these States about its handling of 
petitions from other segments of the 
trucking industry for relief similar to 
that being provided for beverage 
semitrailers. The FHWA also recognizes 
that different ways to specify trailer 
length provisions do exist. Future 
petitions for similar relief provisions 
will be evaluated with these concerns in 
mind.

Finally, the Caltrans commented that 
the 28-foot beverage semitrailer was not 
specialized equipment, but rather 
another attempt to incrementally 
increase (by regulatory action) the limits 
set by the STAA. The FHWA disagrees. 
This equipment as defined by this 
rulemaking is highly specialized.

Conclusions
In order to remove any doubt about 

using 28-foot beverage semitrailers with 
an upper coupler plate that extends 
beyond the front of the semitrailer on 
the NN without a special penult, the 
FHWA is designating them as 
specialized equipment pursuant to our 
authority under section 411(d) of the 
STAA (49 U.S.G app. 2311(d)).

This designation as specialized 
equipment applies only to van-type, 
drop-frame, side-loading only, beverage 
semitrailers for which the upper coupler 
plate extends beyond the front of the 
semitrailer, and the distance from the 
centerline of the kingpin connection to 
the rear of the semitrailer is not greater 
than 28 feet. The rule preempts States 
from imposing an overall length limit on 
such vehicles operating in semitrailer or 
double trailer combinations and 
guarantees these truck tractor-single 
beverage semitrailer combinations the 
same access to points of loading and 
unloading as 28-foot (28.5-foot if 
grandfathered) semitrailers in 23 CFR 
658.19. After reviewing the comments to 
the docket, the FHWA has concluded 
that this action would allow for a 
productivity gain without adversely 
effecting public safety. A definition of 
beverage semitrailer has been added to 
§ 658.5, and regulatory language has 
been added to §658.13. This action 
concludes the FHWA rulemaking 
proceeding that was designated with the 
regulation identification number 2125- 
AC57.
Certification

Section 1023(c) of the ISTEA 
amended 23 U.S.C. 141(b) by adding a 
new sentence at the end which reads as 
follows:

Each State shall also certify that it is 
enforcing and complying with the provisions 
of section 127(d) of -this'title and section 
411(j) of the Surface Transportation 
Assistance Act of 1982.
(49 U.S.G. app. 2311(f)).

As implemented by 23 CFR 657.13,23 
U.S.C. 141(b) requires each State to 
certify annually that it is enforcing its 
size and weight laws on the Federal-aid 
Primary System (FAP), Federal-aid 
Urban System (FAU), Federal-aid 
Secondary System (FAS), and the 
Interstate System in accordance with 23 
U.S.C 127.

Under the new ISTEA provision,
States must also certify that they are 
enforcing and complying with the 
ISTEA freeze on the use of LCV’s and 
other multi-unit vehicles. Failure to 
certify would subject a State to the 
penalties provided in 23 U.S.C.
141(c)(2).
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The ISTEA, however, effectively 
replaced the FAP with the NHS, and 
eliminated the FAU and FAS Systems; 
without providing a conforming 
amendment to 23 U.S.C, 141(bJ. Until 23 
U.S.C.. 141 is amended to reflect changes 
in system nomenclature, the FHWA will 
require the States to certify size and 
weight enforcement on those routes 
which, prior to October 1,1991, Were 
designated as part of the FAP, FAS, or 
FAU Systems.

The State of Alaska objected to the 
certification statement proposed in the 
SNPRM. That statement would require 
the State to certify that it is enforcing 
the freeze provisions of 23 U.S.C. 127(d) 
and that its State laws are consistent 
with 23 U.SC. 127 (a) and (b). Alaska 
asserts that section 127 does not apply 
to the State because the State does not 
have any Interstate System mileage as 
defined in 23 U.S.C. 103 ,139(a) or 
139(b). The FHWA agrees with this 
comment.

The same situation with respect to 
highway system also exists in Puerto 
Rico, which is considered a “State” for 
the purposes of title 23, United States 
Code.

The certification language proposed 
by the SNPRM has been retained, except 
that language to recognize the situations 
in Alaska and Puerto Rico has also been 
included.

Language describing size and weight 
enforcement coverage in urban areas has 
also been clarified in this final rule.

Since its initial publication in 1980 
(45 FR 52365), §657.15 has required 
that “Urban areas not subject to State 
jurisdiction shall be identified and the 
statement shall address total (Federal - 
aid) mileage involved and an analysis of 
enforcement efforts in such areas/’ In 
practice, the FHWA’s interpretation of 
this requirement over the years has been 
to focus bn those areas over50,000 
population, also called urbanized areas 
(as determined by the Bureau of the 
Census). The FHWA recognizes an area 
as “urban” when the population is 
5,000 or more. It is not now, nor has it 
ever been, the intent of the FHWA to. 
require extensive size and weight 
enforcement activities, or an analysis 
thereof, in areas with a population 
between 5,000 and 50,000. The intent o f 
this requirement has always been to 
ensure that an adequate size and weight 
enforcement effort be conducted by 
larger cities, i.e., over 50,000 
population, where the State weight 
enforcement agency does not have legal; 
jurisdiction. Substitution of the word 
“urbanized” for “urban” (both terms as 
defined in 23 U.S.C. 101) in the second 
sentence of § 657.15(b) accomplishes 
this clarification. f  >■ :

What, prior to October 1,1991, was 
Federal-aid system mileage in urban 
areas of less than 50,000 population, 
should continue to be covered by the 
State’s overall weight enforcement 
program. This change in wording does 
not preclude, nor should it discourage, 
weight enforcement activity by local 
jurisdictions. Such activity is 
encouraged with results to be reported 
as part of the overall enforcement 
activity in the State.

Conforming Amendment -

ISTEA section 4006(e) consisted of a 
conforming amendment as follows:

Section 411(e)(1) of such Act (the STAA of 
1982) is amended by striking “those Primary 
System highways” and inserting “those , 
highways of the Federal-aid primary system 
in existence on June 1,1991 * *

Section 411(e)(1) of the STAA 
describes the type of highways that the 
Secretary shall designate as open to the 
vehicles described by the STAA, These 
designated highways, in combination 
with the Interstate System, have come to 
be known as the NN. The ISTEA 
effectively replaced what had been 
known as the FAP System with the 
NHS. This conforming amendment 
corrects the technical problem of 
designating segments of a highway 
system (the FAP) which no longer 
exists. The necessary corrections to the 
definitions of “Federal-aid Primary 
System” and “National Network,” both 
found in 23 GFR 658.5, have been made 
by this final rule.
Operation of Certain Specialized 
Hauling Vehicles on Interstate Route 68

• Section 1023(d) of the ISTEA added 
23 U.S.C. 127(e) to read as follows:

(e) Operation of Certain Specialized 
HauKrig Vehicles on Interstate Route 68 — 
The single-axle, tandem-axle, and bridge 
formula limits, set forth in subsection (a) (23 
ihS.C. 127(a)) shall not apply to the 
operation on Interstate Route 68 in Garrett 
and Allegany Counties, Maryland, of any 
specialized vehicle equipped with a steering 
axle and a tridem axle and used for hauling 
coal, logs, and pulpwood if such vehicle is 
of a type of vehicle as was operating in such 
counties on United States Route 40 or 48 for 
such purpose on August 1,1991.

This exempts the described vehicles 
with selected cargo from the axle and 
Bridge Formula weight limits that 
Maryland must enforce on Interstate 
Route 68 in Allegany and Garrett 
Counties, However, the normal gross 
weight limit (80,000 pounds) remains in 
effect. This change is adopted by this 
final rulein § 658.17(j).

/ Rules and Regulations

Reassignment of Size and Weight 
Responsibilities Within the FHWA

On October 1,1991, responsibility for 
the vehicle Size and Weight and NÑ 
Programs in the FHWA’s regional and 
divisional offices was transferred to the 
Office of Motor Carriers. Revisions to 23 
CFR 657.11 and 657.17 were proposed 
in the SNPRM to reflect this' change.

No comments were received on this 
issue. This final rulé includes the 
changes as proposed.

Size and weight responsibilities in the 
Washington, DC., Headquarters office 
remain assigned to the Office of Motor 
Carriers. -
Rulemaking Analyses and Notices

This final rule implements sections 
1023 and 4006 of the ISTEA, which 
restrict the operation of LCV’s on the 
Interstate Highway System and CMV 
combinations with two or more cargo
carrying units on the NN to the type of 
vehicles in use on or before June 1, 
1991, subject to whatever State rules, 
regulations, or restrictions were in effect 
on that date.

As noted in the following paragraphs,1 
the FHWA has determined that this 
rulemaking is: (1) Not a significant 
regulatory action within the meaning of 
Executive Order 12866; (2) not a 
significant action within the meaning of 
Department of Transportation 
Regulatory Policies and Procedures; (3) 
will not have a significant economic 
impact on a substantial number of small 
entities; (4) does not require the 
preparation of a federalism assessment; 
and (5) does not require the preparation 
of an environmental impact statement. 
All of these findings were made and 
included in the NPRM and again in the 
SNPRM, in each case after the FHWA 
had carefully reviewed the applicable 
Federal statutes and Executive Orders.

The WTA submitted comments to the 
docket in response to both the NPRM 
and the SNPRM challenging what it saw 
as the FHWA’s casual dismissal of 
determinations required by various 
statutes and Executive Orders, In 
comments on the NPRM, the WTA 
argued that a long-term effect of any 
freeze would be to prohibit the natural 
evolution of technology in the trucking 
industry. Such a situation, in turn, 
would be likely to cause major and 
significant impacts on competing; 
transportation modes', related 
businesses, and the general public. 
Accordingly, the WTA insisted that the 
FHWA conduct (1) a full regulatory 
evaluation, (2) a full economic 
assessment, (3) a federalism assessment 
arid (4) an environmental impact study.
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Effects on Small Entities and Other 
Economic Issues

After undertaking the analysis 
required by the Regulatory Flexibility 
Act (5 U.S.C. 601-612), the FHWA 
reiterated in the SNPRM its conclusion 
that this rulemaking would not have a 
significant economic impact on a 
substantial number of small entities. 
This conclusion remains unchanged in 
this final rule. The WTA, responding to 
an earlier document, stated that “there 
is no question that the form and 
substance of this NPRM are clearly 
harmful to small entities. Most 
businesses affected in Wyoming are 
small entities. The few large entities 
doing business in Wyoming are 
similarly adversely affected.”

This rule in no way restricts the 
ability of small entities to enter the LCV 
segment of the motor carrier industry. 
The LCV segment of the industry can 
expand as rapidly as it finds customers. 
Neither the rule nor any State affected 
by the rule limits the number of LCV’s 
that may be placed in service, or the 
number of motor carriers that may 
operate them. The rule does not reduce 
the highway network on which carriers 
may run LCV’s; it simply lists the routes 
where the States have decided very 
large vehicles can operate without 
seriously damaging pavements and 
bridges. In Wyoming, that amounts to 
every NN route in the State.

The WTA seems to be demanding, not 
better regulatory analyses, but 
something like a full-scale econometric 
model of the transportation segment of 
the economy. The WTA apparently 
believes that such a model, when run, 
would demonstrate that the ISTEA 
freeze is likely to change the 
competitive balance between railroad 
and highway transportation, retard the 
technological development of trucks, 
reduce employment in the motor carrier 
industry, and raise freight costs.

Because the LCV freeze includes all 
State routes currently in use, and 
because we are not aware that any State 
wishes to expand its LCV network, we 
expect that the freeze will have none of 
the effects predicted by the WTA, at 
least in the short term. The FHWA 
believes that the “frozen” LCV Network 
offers ample opportunity for reasonable 
growth. Insufficient data exist to 
evaluate the possible longer-term effects- 
of this rulemaking, and any conclusions 
presented here would be speculative in 
nature.

Environmental Issues
In considering this rulemaking action 

from the perspective of the National 
Environmental Policy Act of 1969 (42
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U.S.C. 4321 et seq .) (NEPA), the FHWA 
has twice found that it would have no 
effect on the quality of the environment. 

vThe WTA disagreed: “A rule which 
dictates increased use of fuels, a scarce 
natural resource, affects the quality of 
the environment in a negative fashion.” 
The rule does not dictate increased use 
of fuels. If LCV’s move freight at a lower 
fuel or emission cost per ton/mile than 
other motor vehicles, as the WTA 
appears to believe, the rule would not 
prevent LCV’s from displacing less 
efficient vehicles. The FHWA sees no 
reason to change its conclusion.

Changes to Part 658—N ational Network

As discussed earlier, this final rule 
makes two technical amendments to 
appendix A, 23 CFR part 658, which 
lists federally-designated routes on the 
NN. These changes would amend the 
listings for California, to reflect the 
inclusion of the 1-580 Richmond-San 
Rafael Bridge in the NN, and also for 
Virginia, to reflect that State’s new 
milepost-based exit numbering system. 
For the reasons set forth earlier in this 
document, the FHWA has determined 
that prior notice and opportunity for 
comment are not required for either 
amendment under the U.S. Department 
of Transportation’s Regulatory Policies 
and Procedures, as it is not anticipated 
that such action will result in the 
receipt of useful information.

Executive Order 12866 (Regulatory 
Planning and Review) and DOT 
Regulatory Policies and Procedures

The FHWA has determined that this 
action is not a significant regulatory 
action within the meaning of Executive 
Order 12866 or significant within the 
meaning of U.S. Department of 
Transportation Regulatory Policies and 
Procedures. It is anticipated that the 
economic impact of this rulemaking will 
be minimal; therefore, a regulatory 
evaluation is not required.

Regulatory Flexibility Act

In compliance with the Regulatory 
Flexibility Act, the FHWA has evaluated 
the effects of this rule on small entities. 
Based on the evaluation, the FHWA 
hereby certifies that this action will not 
have a significant economic impact on 
a substantial number of small entities. 
This action merely lists applicable 
limitations by specific vehicle 
configuration, by State, in effect .on June 
1,1991, and will not further restrict the 
operation of any vehicle in lawful 
operation on or before June 1,1991, 
which is subject to those limitations.

Executive Order 12612 (Federalism 
Assessment) ^

This action has been analyzed in 
accordance with the principles and 
criteria contained in Executive Order 
12612, and it has been determined that 
this action does not have sufficient 
federalism implications to warrant the 
preparation of a federalism assessment . 
Although its effect will be to prevent the 
expansion of the ISTEA vehicle network 
beyond that which States allowed on 
June 1,1991, that is a direct result of the 
underlying statute. Moreover, there is 
no indication at this time that the States 
planned any significant éxpansion of 
that network which would be impeded 
by this requirement. This action merely 
implements requirements of the ISTEA.
Executive Order 12372 
(Intergovernmental Review)

Catalog of Federal Domestic 
Assistance Program Number 20.217, 
Motor Carrier Safety. The regulations 
implementing Executive Order 12372 
regarding intergovernmental 
consultation on Federal programs and 
activities do not apply to this program.
Paperwork Reduction

This action does not contain an 
additional or expanded collection of 
information requirement for purposes of 
the Paperwork Reduction Act of 1980,
44 U.S.C. 3501 et seq. Data collection 
necessary for the States to be able to 
certify enforcement of State size and 
weight laws currently operates under 
OMB approval number 2125-0034.

National Environmental Policy Act

The FHWA has analyzed this action 
for the purpose of the NEPA and has 
determined that this action would not ' 
have any effect on the quality of the 
environment.

Regulation Identification Number

A regulation identification number 
(RIN) is assigned to each regulatory 
action listed in the Unified Agenda of 
Federal Regulations. The Regulatory 
Information Service Center publishes 
the Unified Agenda in April and 
October of each year. The RIN contained 
in the heading of this document can be 
used to cross reference this action with 
the Unified Agenda.

List of Subjects in 23 CFR Parts 657 and 
658

Grant programs—transportation, 
Highways and roads, and Motor carrier 
size and weight.
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Issued on: May 27,1994.
Rodney E. Slater,
Federal Highway Administrator.

In consideration of the foregoing, the 
FHWA is amending 23 CFR, subchapter 
G, parts 557 and 658 as set forth below.

PART 657—CERTIFICATION OF SIZE 
AND WEIGHT ENFORCEMENT

1. The authority citation for 23 CFR 
part 657 is revised to read as follows:

Authority: Sec. 123, Pub. L. 95-599, 92 
Stat. 2689; 23 U.S.C. 127,141, and 315; 49 
U.S:C. app. 2311« 2312, and 2316; sec. 1023, 
Pub. L. 102-240,105 Stat. 1914; and 49 CFR 
1.48(b)(19), (b){23), M l ) ,  and M l9 ) .

2. Section 657.11 is revised to read as 
follows:

§ 657.11 Evaluation of operations.
(a) The State shall submit its 

enforcement plan or annual update to 
the Office of Motor Carriers in the 
FHWA division office by July 1 of each 
year. However, if a State’s legislative or 
budgetary cycle is not consonant with 
that date, die FHWA and the State may 
jointly select an alternate date. In any 
event, a State must have an approved 
plan in effect by October 1 of each year. 
Failure of a State to submit or update a 
plan will result in the State being 
unable to certify in accordance with
§ 657.13 for the period to be covered by 
the plan.

(b) The Office of Motor Carriers in the 
FHWA division office shall review the 
State’s operation under the accepted 
plan on a continuing basis and shall 
prepare an evaluation report annually. 
The State will be advised of the results 
of the evaluation and of any needed 
changes either in thpplan itself or in its 
implementation. Copies of the 
evaluation report and subsequent 
modifications resulting from the 
evaluation shall be forwarded through 
the Regional Director of Motor Carriers 
to the Washington, D C., Headquarters 
office.

3. Section 657.13 is revised to read as 
follows:

§ 657.13 Certification requirement
Each State shall certify to the Federal 

Highway Administrator, before January 
1 of each year, that it is enforcing all 
State laws respecting maximum vehicle 
size and weight permitted on what, 
prior to October 1,1991, were the 
Federal-aid Primary, Secondary, and 
Urban Systems, including the Interstate 
System, in accordance with 23 U.S.C. 
127. The States must also certify that 
they are enforcing and complying with 
the ISTEA freeze on the use of LCV’s 
and other multi-unit vehicles. The 
certification shall be supported by

information on activities and results 
achieved during the preceding 12- 
month period ending on September 30 
of each year.

4. Section 657.15 is revised to read as 
follows:

§ 657.15 Certification content.
The certification shall consist of the 

following elements and each element 
shall be addressed even though the 
response is negative:

(a) A statement by the Governin’ of the 
State, or an official designated by the 
Governor, that the State’s vehicle weight 
laws and regulations governing use of 
the Interstate System conform to 23 
U.S.C. 127.

(b) A statement by the Governor of the 
State, or an official designated by the 
Governor, that all State size and weight 
limits are being enforced on the 
Interstate System and those routes 
which prior to October 1,1991, were 
designated as part of the Federal-ai d 
Primary, Urban, and Secondary 
Systems, and that the State is enforcing 
and complying with the provisions of 23 
U.S.C. 127(d) and 49 U.S.C. app. 2311(j). 
Urbanized areas not subject to State 
jurisdiction shall be identified. The 
statement shall include an analysis of 
enforcement efforts in such areas.

(c) Except for Alaska and Puerto Rico, 
the certifying statements required by 
paragraphs (a) and (b) of this section 
shall be worded as follows (the 
statements for Alaska and Puerto Rico 
do not have to reference 23 U.S.C.
127(d) in Tc)(2), or include paragraph
(c)(3) of this section):

I, (nam e o f  certifying official), (position
titlej, of the State of______________do
hereby certify:

(1) That all State laws and regulations 
governing vehicle size and weight are 
being enforced on those highways 
which, prior to October 1,1991, were 
designated as part of the Federal-aid 
Primary, Federal-aid Secondary, or 
Federal-aid Urban Systems;

(2) That the State is enforcing the 
freeze provisions of the Intermodal 
Surface Transportation Efficiency Act of 
1991 (23 U.S.C. 127(d) and 49 U.S.C. 
app. 2311 (j)); and

(3) That all State laws governing 
vehicle weight on the Interstate System 
are consistent with 23 U.S.C. 127 (a) and 
(b).

(d) If this statement is made by an 
official other than the Governor, a copy 
of the document designating the official, 
signed by the Governor, shall also be 
included in the certification made under 
this part.

(e) A copy of any State law or 
regulation pertaining to vehicle sizes -

and weights adopted since the State’s 
last certification and an analysis of the 
changes made. Those laws and 
regulations pertaining to special permits 
and penalties shall be specifically 
identified and analyzed in accordance 
with section 123 of the Surface 
Transportation Assistance Act of 1978 
(Pub. L. 95-599).

(£) A report of State size and weight 
enforcement efforts during the period 
covered by the certification which 
addresses the following:

(1) Actual operations as compared 
with those forecast by the plan 
submitted earlier, with particular 
attention to changes in or deviations 
from the operations proposed.

(2) Impacts of the process as actually 
applied, in terms of changes in the 
number of oversize and/or overweight 
vehicles.

(3) M easures o f  activity—i i) Vehicles 
weighed. Separate totals shall be 
reported for the annual number of 
vehicles weighed cm fixed scales, on 
semiportable scales, on portable scales, 
and on WIM when used for 
enforcement.

tii) Penalties. Penalties reported shall 
include citations issued, civil 
assessments, and incidences of load 
shifting or off-loading of excess weight 
categorized as follows: violations of axle 
and/or gross vehicle weights, or 
violations resulting from application of 
the bridge formula.

(iff) Permits. The number of permits 
issued for overw eight loads shall be 
reported. The reported numbers shall 
specify permits for divisible and 
nondivisible loads and whether issued 
on a trip or annual basis. Permits issued 
for excess height, length, or width need 
not be reported except where issued for 
the overwidth movement of a divisible 
load.

5. Section 657.17 is revised to read as 
follows:

§ 657.17 Certification submittal.

(a) The Governor, or an official 
designated by the Governor, shall 
submit the certification to the Office of 
Motor Carriers in the FHWA division 
office prior to January 1 of each year.

(b) The Office of Motor Carriers in the 
FHWA division office shall forward the 
original certification to the Associate 
Administrator for Motor Carriers and 
one copy to the Office of Chief Counsel. 
Copies of appropriate evaluations and/ 
or comments shall accompany any 
transmittal.
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PART 658—TRUCK SIZE AND WEIGHT, 
ROUTE DESIGNATIONS—LENGTH, 
WIDTH, AND WEIGHT LIMITATIONS

6. The authority citation for 23 CFR 
part 658 is revised to read as follows:

Authority: 23 U.S.C. 127 and 315; 49 
U.S.C. app. 2311, 2312, and 2316; 49 CFR 
1,48(b)(l9) and (c)(19).

7. Section 658.1 is revised to read as 
follows:

§658.1 P urpose.
The purpose of this part is to identify 

a National Netw ork  of highways 
available to vehicles authorized by 
provisions of the Surface Transportation 
Assistance Act of 1982 (STAA) as 
amended, and to prescribe national 
policies that govern truck and bus size 
and weight.

8. Section 658.5 is amended by 
removing the arabic letter paragraph 
designations from all definitions, 
placing the definitions in alphabetical 
order, revising two existing definitions, 
and adding six new definitions in 
appropriate order. The  added and 
revised definitions read as follows:

§658.5 D e fin itio n s .
* * * * *

Beverage sem itrailer. A van-type, 
drop-frame semitrailer designed and 
used specifically for the transport and 
delivery of bottled or canned beverages 
(i.e., liquids for drinking, including 
water] which has side-only access for 
loading and unloading this commodity. 
Semitrailer has the same meaning as in 
49 CFR 390.5.
* * * * *

Cargo-carrying unit. As used in this 
part, cargo-carrying unit means any 
portion of a commercial motor vehicle 
(CMV) combination (other than a truck* 
tractor) used for the carrying of cargo, 
including a trailer, semitrailer, or the 
cargo-carrying section of a single-unit 
truck.
* * * * *

Federal-aid Primary System. The 
Federal-aid Highway System of rural 
arterials and their extensions into or 
through urban areas in existence on 
June 1,1991, as described in 23 U.S.C. 
103(b) in effect at that time.
*  *

Longer com bination vehicle (LCV). A s  
used in this part, longer combination 
vehicle means any combination of a 
truck tractor and two or more trailers or 
semitrailers which operates on the 
Interstate System at a gross vehicle 
weight greater than 80,000 pounds.

* * * . ' . * . . .

Maxi-cube vehicle: A maxi-cube 
vehicle is a combination vehicle

consisting of a power unit and a trailing 
unit, both of which are designed to carry 
cargo. The power unit is a 
nonarticfrlated truck with one or more 
drive axles that carries either a 
detachable or a permanently attached 
cargo box. The trailing unit is a trailer 
or semitrailer with a cargo box so 
designed that the power unit may be 
loaded and unloaded through the 
trailing unit. Neither cargo box shall 
exceed 34 feet in length, excluding 
drawbar or hitching device; the distance 
from the front of the first to the rear of 
the second cargo box shall not exceed 
60 feet, including the space between the 
cargo boxes; and the overall length of 
the combination vehicle shall not 
exceed 65 feet, including the space 
between the cargo boxes.
*  *  *  *  *

M otor carrier o f passengers. As used 
in this part, a motor carrier of 
passengers is a common, contract, or 
private carrier using a bus to provide 
commercial transportation of 
passengers. Bus has the same meaning 
as in 49 CFR 390.5.
* * * * *

N ational Network (NN). The 
composite of the individual network of 
highways from each State on which 
vehicles authorized by the provisions of 
the STAA are allowed to operate. The 
network in each State includes the 
Interstate System, exclusive of those 
portions excepted under § 658.11(f) or 
deleted under § 658.11(d), and those 
portions of the Federal-aid Primary 
System in existence on June 1,1991, set 
out by the FHWA in appendix A to this 
part.
* * * * *

N ondivisible load  or vehicle.
(1) As used in this part, nondivisible 

means any load or vehicle exceeding 
applicable length or weight limits 
which, if separated into smaller loads or 
vehicles, would:

fi) Compromise the intended use of 
the vehicle, i.e., make it unable to 
perform the function for which it was 
intended;

(ii) Destroy the value of the load or 
vehicle, i.e., make it unusable for its 
intended purpose; or

(iii) Require more than 8 workhours to 
dismantle using appropriate equipment. 
The applicant for a nondivisible load 
permit has the burden of proof as to the 
number of workhours required to 
dismantle the load.

(2) A State may treat emergency 
response vehicles and casks designed 
and used for the transport of spent 
nuclear materials as nondivisible 
vehicles or loads.
* * '* * . *

§§ 658.13 and 658.15 [A m ended]
9. In the list below, for each section 

indicated in the left column, remove the 
citation indicated in the middle column 
from wherever it appears in the section, 
and add the citation indicated in the 
right column:

Section Remove I Add

658.13(d)(1)(i) .. 658.5(k) ........... 658.5
658.13(d) (2) (i) ,. 658.5(k)........ . 658.5
658.13(e)...... 658.5(e) .......... 658.5
658.15(b) ......... 658.5(i)...... 658 5
658.15(c) ......... 658.5(g) .......... I 658.5

10. In §658.13, paragraphs (d), (e), 
and (f) are redesignated as paragraphs 
(e), (f), and (g), respectively, a new 
paragraph (d) is added, and new 
paragraphs (e)(4) and (e)(5) are added 
under redesignated paragraph (e) to read 
as follows:

§658.13 Length .
*  *  *  *  *

(d) No State shall impose a limit of 
less than 45 feet on the length of any 
bus on the NN.

(e) * * *
(4) M axi-cube vehicle. No State shall 

impose a length limit on a maxi-cube 
vehicle, as defined in § 658.5 of this 
part, of less than 34 feet on either cargo 
box, excluding drawbar of hitching 
device; 60 feet on the distance from the 
front of the first to the rear of the second 
cargo box, including the space between 
the cargo boxes; or 65 feet on the overall 
length of the combination, including the 
space between the cargo boxes. The 
measurement for compliance with the 
60- and 65-foot distance shall include 
the actual distance between cargo boxes, 
measured along the centerline of the 
drawbar or hitching device. For maxi
cubes with an adjustable length drawbar 
or hitching device, the 60- and 65-foot 
distances shall be measured with a 
drawbar spacing of not more than 27 
inches. The .drawbar may be temporarily 
extended beyond that distance to 
maneuver or load the vehicle.

(5) Beverage sem itrailer, (i) A 
beverage semitrailer is specialized 
equipment if it has an upper coupler 
plate that extends beyond the front of 
the semitrailer, but not beyond its swing 
radius, as measured from the center line 
of the kingpin to a front comer of the 
semitrailer, which cannot be used for 
carrying cargo other than the structure 
of the semitrailer, and with the center 
line of the kingpin not more than 28 feet 
from the rear of the semitrailer 
(exclusive of rear-mounted devices not 
measured in determining semitrailer 
length). No State shall impose an overall 
length limit on such vehicles when 
operating in a truck tractor-beverage
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semitrailer or truck tractor-beverage 
semitrailer-beverage trailer combination 
on the NN.

fii) The beverage trailer referred to in 
paragraph (e)(5Hi) of this section means 
a beverage semitrailer and converter 
dolly. Converter dolly has the same 
meaning as in 49 CFR 393.5.

(iii) Truck tractor-beverage semitrailer 
combinations shall have the same access 
to points of loading and unloading as 
28-foot semitrailers (28.5-foot where 
allowed by § 658.13) in 23 CFR 658.19. 
* * * * *

11. fn §658.17, paragraphs (f), (g), and 
(h) are redesignated as paragraphs (g),
(h), and (i), respectively; new 
paragraphs (f), (jD, and (k) are added; and 
redesignated paragraph (h) is revised. 
Paragraphs (f) through (k) now read as 
follows:

§658.17 W eight 
* * * *  *

(f) Except as provided herein, States 
may not enforce on the Interstate 
System vehicle weight limits of less 
than 20,000 pounds on a single axle,
34,000 pounds on a tandem axle, or the 
weights derived from the Bridge 
Formula, up to a maximum of 80,000 
pounds, including all enforcement 
tolerances. States may not limit tire 
loads to less than 500 pounds per inch 
of tire or tread width, except that such 
limits may not be applied to tires on the 
steering axle. States may not limit 
steering axle weights to less than 20,000 
pounds or the axle rating established by 
the manufacturer, whichever is lower.

(g) The weights in paragraphs (b), (c),
(d), and (e) of this section shall be 
inclusive of all tolerances, enforcement 
or otherwise, with the exception of a 
scale allowance factor when using 
portable scales (wheel-load weighers). 
The current accuracy of such scales is 
generally within 2 or 3 percent of actual 
weight, but in no case shall an 
allowance in excess of 5 percent be 
applied. Penalty or fine schedules 
which impose no fine up to a specified 
threshold, i.e., 1,000 pounds, will he 
considered as tolerance provisions not 
authorized by 23 U.S.C. 127.

(h) States may issue special permits 
without regard to the axle, gross, or 
Federal Bridge Formula requirements 
for nondivisible vehicles or loads.

(i) The provisions of paragraphs (b),
(c), and (d) of this section shall not 
apply to single-, or tandem-axle weights, 
or gross weights legally authorized 
under State law on July 1,1956. The 
group of axles requirements established 
in this section shall not apply to 
vehicles legally grandfathered under 
State groups of axles tables or formulas 
on January 4,1975.

(j) The provisions of paragraphs (c) 
through (e) of this section shall not 
aPPly1° die operation on Interstate 
Route 68 in Allegany and Garrett 
Counties, Maryland, of any specialized 
vehicle equipped with a steering axle 
and a tridem axle and used for hauling 
coal, logs, and pulpwood if such vehicle 
is of a type of vehicle as was operating 
in such counties on U.S. Routes 40 or 
48 for such purposes on August 1,1991.

(k) Beginning October 6,1992, and 
ending October 5,1994, the provisions 
of paragraphs (c) through (e) of this 
section shall not apply to any vehicle 
which is regularly and exclusively used 
as an intrastate public agency transit 
passenger bus. The Secretary may 
extend this temporary exemption for an 
additional year.

12. In §658.19, paragraph (a) is 
revised to read as follows:

§658.19 Reasonable access.
(a) No State may enact or enforce any 

law denying reasonable access to 
vehicles with dimensions authorized by 
the ST A A between the NN and 
terminals and facilities for food, fuel, 
repairs, and rest. In addition, no State 
may enact or enforce any law denying 
reasonable access between the NN and 
points of loading and unloading to 
household goods carriers, motor carriers 
of passengers, and any truck tractor- 
semitrailer combination in which the 
semitrailer has a length not to exceed 28 
feet (28.5 feet where allowed pursuant 
to § 658.13(b)(5) of this part) and which 
generally operates as part of a vehicle 
combination described in 
§§ 658.13(b)(5) and 658.15(a) of this 
part.
*  *  *  *  *

13. Part 658 is amended by adding 
§ 658,23 as follows;

§ 658.23 LCV freeze; cargo-carrying unit 
freeze.

(a) (1) Except as otherwise provided 
in this section and except for tow trucks 
with vehicles in tow, a State may allow 
the operation of LCV’s on the Interstate 
System only as listed in appendix C to 
this part. .

(2) Except as otherwise provided in 
this section, a State may not allow the 
operation on the NN of any CMV 
combination with two or more cargo- 
carrying units (not including the track 
tractor) whose caigo-carrying units 
exceed:

(i) The maximum combination trailer, 
semitrailer, or other type of length 
limitation authorized by State law or 
regulation of that State on or before June 
1,1991; or

(ii) The length of the cargo-carrying 
units of those CMV combinations, by

specific configuration, in actual, lawful 
operation on a regular or periodic basis 
(including continuing seasonal 
operation) in that State on or before June
1.1991, as listed in appendix C to this 
part.

(b) Notwithstanding paragraph (a)(2) 
of this section, the following CMV 
combinations with two or more cargo- 
carrying units may operate on the NN.

(1J Truck tractor-semitrailer-trailer 
and truck tractor-semitrailer-semitrailer 
combinations with a maximum length of 
the individual cargo units of 28.5 feet or 
less.

(2) Vehicles described in §658.13(e) 
and (g).

(3) Truck tractor-trailer and truck 
tractor-semitrailer combinations with an 
overall length of 65 feet or less.

(4) Maxi-cubes.
(5) Tow trucks with vehicles in tow.
(c) For specific safety purposes and 

road construction, a State may make 
minor adjustments of a temporary and 
emergency nature to route designations 
and vehicle operating restrictions 
applicable to combinations subject to 
sections 1023 and 4006 of Pub. L. 102- 
240 and in effect on June 1,1991 (July
6.1991, for Alaska). Adjustments which 
last 30 days or less may be made 
without notifying the FHWA. Minor 
adjustments which exceed 30 days 
require approval of the FHWA. When 
such adjustments are needed, a State 
must submit to the Division Office of 
Motor Carriers, by the end of the 30th 
day, a written description of the 
emergency, the date on which it began, 
and the date on which it is expected to 
conclude. If the adjustment involves 
route designations, the State shall 
describe the new route on which 
vehicles otherwise subject to the freeze 
imposed by sections 1023 and 4006 of 
Pub. L. 102-240 are allowed to operate. 
To the extent possible, the geometric 
and pavement design characteristics of 
the alternate route should be equivalent 
to those of the highway section which 
is temporarily unavailable. Approval or 
disapproval by Office of Motor Carriers 
officials of adjustments involving route 
designations shall be coordinated with 
the Division Administrator. If the 
adjustment involves vehicle operating 
restrictions, the State shall list the 
restrictions that have been removed or 
modified. Approval or disapproval of 
the adjustment by the Division Office of 
Motor Carriers shall take place only 
after consultation with the Regional 
Office of Motor Carriers. If the 
adjustment is approved, a copy of the 
approved submission shall be forwarded 
through the Regional Office of Motor 
Carriers, to the Associate Administrator 
for Motor Carriers at Headquarters, who
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will publish the notice of adjustment, 
with an expiration date, in the Federal 
Register. Requests for extensions of time 
beyond the originally established 
conclusion date shall be subject to the 
same approval and publication process 
as the original request If upon 
consultation with the Regional Office of 
Motor Carriers, a decision is reached 
that minor adjustments made by a State 
are not legitimately attributable to road 
or bridge construction or safety, the 
Division Office of Motor Carriers will so 
inform the State, and the original 
conditions of the freeze must be 
reimposed immediately. Failure to do so 
may subject the State to a penalty 
pursuant to 23 U.S.C. 141.

(d) A State may issue a permit 
authorizing a CMV to transport an 
overlength nondivisible load on two or 
more cargo-carrying units on the NN 
without regard to the restrictions in
§ 658.23(a)(2).

(e) States further restricting or 
prohibiting the operation of vehicles 
subject to sections 1023 and 4006 of 
Public Law 102-240 after June 1,1991, 
shall notify the FHWA Division Office 
of Motor Carriers within 30 days after 
the restriction is effective. The Division 
Office of Motor Carriers shall forward 
the information through the Regional 
Office of Motor Carriers to the Associate 
Administrator for Motor Carriers at 
Headquarters, The FHWA will publish 
the restriction in the Federal Register as 
an amendment to appendix C to this 
part. Failure to provide such 
notification may subject the State to a 
penalty pursuant to 23 U.S.C. 141.

(f) The Federal Highway 
Administrator, on his or her own 
motion or upon a request by any person 
(including a State), shall review the 
information set forth in appendix C to 
this part. If the Administrator 
determines there is cause to believe that 
a mistake was made in the accuracy of 
the information contained in appendix 
C to this part, the Administrator shall 
commence a proceeding to determine 
whether the information published 
should be corrected. If the 
Administrator determines that there is a 
mistake in the accuracy of the 
information contained in appendix C to 
this part, the Administrator shall 
publish in the Federal Register the 
appropriate corrections to reflect that 
determination.

14. Appendix A to part 658 is 
amended in the entry for the State of 
California by removing Note 1 and 
redesignating Note 2, and by revising 
the entry for the State of Virginia to read 
as follows:
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Appendix  A to  Part 658— National 
Netw ork— Federally Designated  
Ro utes

Route From To

US 11 ...... . 1-81 Exit 195 .. 0.16 M i. N. o f 
VA 645 
Rockbridge 
Co.

US 11 ...... . VA 220 A lt. N. 2.15 M i. S. o f
Int. VA 220 A lt,

N . Int. 
C toverdaie.

US 11 ....... . VA 100 D ublin VA 643 S. of 
Dublin.

US 11 ...... . 1.52 M i. N. of US 19 N. Int.
VA 75. Abington.

US 1 3 ...... MD State Line 1-64 Exit 282 
Norfolk.

US 1 7 ___ . US 29 O pal .... V A 2/U S  17 
BR New 
P o s t

US 1 7 ...... . VA 134 York 1-64 Exit 258
County. Newport . 

News.
US 17 ...... . BR/SCL Fred- US 17 New

ericksburg. Post VA 2.
US 1 9 ...... . 1-81 Exit 14 US 460 N. in t./

(via VA 140) VA 720
Abington. BluefiefcL

US 2 3 ...... . TN State L ine . US 58 A lt. Big 
Stone Gap.

US 2 3 ...... . -  0.33 M i. N. of 
US 23 BR 
N orton.

KY State Line.

US 25E ..... TN S tate Line . KY S tate Line.
US 2 9 ...... NC S tate Line 1-66 Exit 43 

G ainesville.
US 3 3 ........ N. C arlton 

Street
Harrisonburg.

US 340 Elkton.

US 3 3 ...... .. 1-295 Exit 49 ... 0.96 Mi. W. of 
1-295 Han
over County.

US 5 0 ....... VA 259 G o re .. VA 37 Fred
erick Coun
ty-

US 5 0 ...... Apple Blossom 1-81 Exit 313
Loop Road 
W inchester.

W inchester.

US 58 ....... VA 721 W . of US 220 BR N.
M artinsville. Int.

M artinsville.
US 58 ....... S. Fairy S treet 

M artinsville.
W CL Emporia.

US 58 ....... 0.6 M i. E. o f VA 35 S. Int
ECL Empo
ria.

Courtland,

US 58 ....... US 58 BR É. US 13/1—264
o f C ourtfand. Bowers Hill,

US 58 Alt . US 23 Norton . US 19 
HansonviHe.

US 58 A lt . 0.4 M i. W. o f 1-81 Exit 17
US 11. Abington.

US 58 BR VA 35 US 58 E. o f
Courtland. Courtland.

US 5 8 ...... W. In t VA 337 US 460/St.
C larem ont Paul’s Blvd.
S t. N orfolk. N orfolk.

US 6 0 ....... 0.03 M i. W est US 522 Pow-
o f VA 887
C hesterfie ld
County.

hatan.

Appendix  A to  Part 658— National 
Netw ork— Federally D esignated 
Routes— Continued

Route From To

US 2 2 0 ..... NC S tate Line 1-581 Roa
noke.

US 2 2 0 ..... 1-81 E xit 150 ... SCL Fincastfe.
US 220 BR US 220 S. In t. 0.16 M i. N. o f 

VA 825 S. o f 
M artinsville.

US 220 BR US 58 N . Int. 
M artinsville.

US 220 N. Int. 
Bassett 
Forks.

US 250 ..... US 340 E. Int. 
W aynesboro.

VA 254 
W aynes
boro.

US 250 ..... 1-81 Exit 222 ... VA 261 S tatler 
Blvd. Staun
ton.

US 2 5 8 ..... NC S tate Line US 58 Frank
lin.

US 258 ..... VA 10 Benns 
Church.

VA 143 Jeffer
son Ave. 
Newport 
News.

US 301 ..... VA 1250 S. o f 
F-295.

1-295 Exit 41 
Hanover 
County.

US 301 US 301 BR N. 
In t. Bow ling 
Green.

MD State Line.

US 340/ 1-66 Exit 6 2.85 M i. N. of
522. Front RoyaL 1-66.

US 3 4 0 ..... VA 7 Berryvitle W V State Line.
US 360 ..... US 58 South >. 

Boston.
VA 150 Ches

terfie ld  
County.

US 3 6 0 ..... 1-64 Exit 192 ., VA 627 V illage 
Richmond.

US 460 ..... VA 67 W. Int. 
Raven.

US 19 
Claypoo! 
H ill.

US 460 ..... VA 720 B lue- 
fie ld .

WV State Line 
at B luefield.

US 460 ..... WV State Line 
at G len Lyn.

1-81 Exit 118 
Christians
burg.

US 460 ..... 1—581 Roanoke 0.08 Mi. E. of 
VA 1512 

. Lynchburg.
US 460 ..... US 29 Lynch

burg.
1 M i. W. o f VA 

24 Appomat
tox County.

US 460 ..... 0.64 M i. E. o f 
VA 707 A p
pom attox 
County.

1-85 Exit 61 
Petersburg.

US 460 ...... I—95 E xit 50 
Petersburg.

US 58 Suffolk.

US 501 ..... VA 360 S. Int. 
- H alifax.

US 58 South 
Boston.

US 522 ..... 0.6 M i. S. o f 
US 50.

US 50 Fred
erick Coun
ty.

US 522 ..... VA 37 Fred
erick County.

1.07 Mi. N. of 
VA 705 
C ross Junc
tion.

VA 3 .... .... US 1 Fred- VA 20 W ilder-
ericksburg. ness.

VA 7 . ...... t—81 E xit 315 
W inchester.

0.68 Mi. W . of 
W CL Round
Hill.
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Appendix  A to  Part 658— National 
Netw ork— Federally Designated 
Ro utes—Continued

Route From To

„ , •/. ,

CALIFO RNIA

combination vehicle. The maximum 
allowable gross vehicle weight is given 
in this appendix (in thousands of 
pounds indicated by a “K”), as well as 
information summarizing the 
operational conditions, routes, and legal 
Stations. The term “Interstate System” 
as used herein refers to the Dwight D 
Eisenhower System of Interstate and 
Defense Highways.

appendix a  to  Part 658— National 
Network— Federally designated 
Routes—Continued

Route From To

VA 10  ........ US 58 Suffolk . VA 666 S m ith - 
fie ld.

VA 1 0 ......... ECI Hopewell 0.37 M i. W. of 
W. Int. VA 
156 Hope- 
w ell.

VA IO..... US 1 C hester- VA 827 W . of
fie ld  County. Hopewell.

VA 2 0  ....... . ¡-64  Fxit 121 : Carlton Rd. 
Charlottes-, 
v ille .

VA 3 0  ....... I-9 5  Exit 98 
Doswell.

US 1

VA 3 3  ;....... I—6 4  Exit 220 .. VA 30 E. In i 
W est Point.

VA 3 6  ....... I—95 Exit 52 VA 156 Hope-
Petersburg well.

V A -37 1-81 Exit 310 I—-81 Exit 317
S. o f W in- (v ia  US 11)
Chester. N. of W in

chester.
VA 4 2 ...... VA 257 S. Int. VA 290 Day-

Bridgewater ton.
VA 5 7  ...... VA 753 Bas- US 220 Bas-

sett. sett Forks.
VA 86 ....... US 29 Danville NC State Line,
VA  100 ..... 1-81 Exit 9 8 .... US 11 Dublin.
V A ’ i  0 5 ..... US 60 New

port News.
1-64 Exit 250.

VA 114 ..... US 460 0.09 M i. E . o f .
C hristians- VA 750
burg. M ontgom ery

County.
VA 156 ...... VA 10 W. In t. VA 36 Hope-.

Hopewell. w ell.
VA 19 9 US 60 W il

liam sburg.
1-64 Exit 242,

VA 2 0 7  ...... i-9 5  Exit 104 .. 0.2 M i. 5 . of 
VA 619 M il
ford.

VA 220. Alt US 11 N. In t 1-81 Exit 150/
N. of
C loverdale.

US 220

VA. 2 7 7 ....... 1-81 Exit 307 1.6 m i. e. o f I -
Stephens
C ity.

81 Exit 307.

VA 419 ..... 1—81 Exit 141 M idland A ve:
Salem. Salem.

VA 6 2 4  ..... 1-64 Exit 9 6 ... O ld SQL 
W aynes
boro.

C om m on
w ea lth  
B lvd. in 
M artina  
ville..

M arket S treet ,. ■ N. Fairy S treet.

¡Note; 1-580 Oakland— A ll vehicles over 4Vz 
tons (except passenger buses and stages) 
are prohibited on M acArthur Freeway be
tween G rand Avenue and the north c ity  
lim its o f San Leandro. (Excepted under 23 
CFR 658.11(f)). •

V irg in ia

Not© 1: I-6 6  W ashington, DC, area—There 
is  a 24-hour to ta l truck ban on I—66 from  Î -  
495 C apital Beltway to the D istrict o f Co
lum bia. (Excepted under 23 CFR 
658.11(f)).

N ote 2: I-26 4  Norfolk— Truck w idths are lim 
ited to  96 inches fo r the westbound tube of 
the Elizabeth R iver Downtown Tunnel from  
Norfolk to  Portsmouth because o f c lear
ance deficiencies.

15- Part 658 is amended by_ adding 
appendix C to read as follows:
Appendix C to Part 658—Trucks over
80,000 Pounds on the Interstate System 
.and Trucks over STAA Lengths on the 
National Network

This appendix contains the weight 
and size provisions that were in effect 
on or before June 1,1991 (July 6,1991 
for Alaska), for vehicles covered by 23 
U.S.C. 127(d) (LCV’s) and 49 U.S.C. app 
2311(j) (commercial motor vehicles 
(CMV’s) with 2 or more cargo-carrying 
units). Weights and dimensions are 
“frozen” at the values shown here, 
which were in effect on June 1,1991 
(Alaska, July 6,1991). All vehicles are 
listed by configuration type.
Trucks Over 80,000 Pounds on the 
Interstate System

In the State-by-State descriptions,
CMV combinations which can also be 
LCV's are identified with the letters 
.“LCV” following the type of

Trucks Over STAA Lengths on the 
National Network

Listed for each State by combination 
type is either:

1. The maximum cargo-carrying 
length (shown in feet); or

2, A notation that such vehicle is not 
allowed (indicated by a “NO”).

CMV’s are categorized as follows;
1. A CMV combination consisting of 

a truck tractor and two trailing units.
2. A CMV combination consisting of 

a truck tractor and three trailing units
3. CMV combinations with two or 

more cargo-carry ing units not included 
in descriptions 1 or 2.

in the following table the top number 
is the maximum cargo-carrying length 
measured in feet from the front of the 
first cargo unit to the rear of the last 
cargo unit. This- distance is not to 
include length exclusive devices which 
have been approved by the Secretary or 
by any State. Devices excluded from 
length determination shall only include 
items whose function is related to the 
safe and efficient operation of the 
semitrailer or trailer. No device 
excluded from length determination 
shall be designed or used for carrying 
cargo. The number below the length 
measurement is the maximum gross 
weight in thousands of pounds that the 
type of vehicle can carry when 
operating as an LCV on the Interstate 
System. For every State where there is 
a length or weight number in the table 
that follows, additional information is 
provided.

Vehicle Co m binations Subject to  Pub . L  102-240

■ State - - *
I

Truök tractor 
and 2  tra iling  

units

2
Truck tractor 
and 3  tra iling  

units

3
Other

Alabam a .................................................. .............................__________________________________ ____ N O ...... NO NO
Alaska ...................... ...................... .......................... ...................... ........................................................... ,¿..” . .„7 95- ................. 110’ .......... . 83'

95 ' 111K 95 ' 123.5K .... (1)
Arkansas ....... .........................................;....*............. ........... ............................... ............................... . N O ...... NO NO
C alifornia ................. .................................i.'..-.... ..................................................... .................................. . n o  ........ NO . . . . . . . . ' NO
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V ehicle Co m binations Subject to  Pub . L  102-240— Continued

State
1

Truck tractor 
and 2 tra ifin g  

units

2
Truck tracto r 
and 3  tra ilin g  

units

3
O ther

C o lo rado .................................... ...................................... ................................................. . 111' 115.5 ' 11QK .. 
NO

78 '
NO
NO
NO
NO
NO
NO
<1)
NO
58 '
NO
NO
NO
NO
NO
NO
NO
NO
NO
NO
NO
(1)
68 '
98*
NO
NO
NO
NO
NO
103'
NO
NO
NO
NO
NO
NO
NO
(D
NO
NO
V )
NO
NO
68 '
NO
NO
(D

C onnecticut.............. .................................................................................................. NO
Delaware •••« NO NO
Dist. of C o lu m b ia ............................. ................................................................................. NO NO
Florida „ rtttt „ #**M*„ . * •* 106' (2) NO

NO NO
65 ' (21 NO
9 5 ' 105.5K ....
N p ___ .____
106' 127.4K .. 
NO

9 5 ' 105.5K .... 
NO
104.5' 127.4K 
NO

IfKV i? f)K 109' 1 2 0 K __
NOKentucky.............. ..................... ...................„ ...... .........................,...... .............. ................. NO

Louisiana ....... .................... ............................. ....................... ................................................. NO NO
NO NO

Maryland ............................................................ ..................... .................... ............ .........- NO NO
M assachusetts......... ........................„ ......................... ...................................... .......... 104' 127.4K 1 

5 8 ' 154K
NO

Michigan ............... ................... ; __ ........... ...... ...................... .................... . NO
Minnesota ........................................:___ ... ............. ............ ............... ....................... NO NO
Mississippi .... ......................................... ...... ......... ......................................................... 6 5 ' (2V NO

109' 120K m o ' i^ n ir
9 3 ' 137.8K .... 
9 5 '9 5 K

100' 131.06K 
9 5 '<2) ..........
9&  129K ......
NO

N ebraska........ . . . ..... ............................ „ ..... .... ....... ..................... ............ . ..... .......
9 5 ' 129K

New H am psh ire___ .....__ ._______ ____ ................................... ............................ NO . .
New Je rse y ............ .... .................................... ...................... .............. .................. NO NO
New Mexico . ....... ..................... .....  ................ ...... ............................... 86 4K(3) NO
New York ............................................................................................. ................... 102' 143K NO
North C arolina ............ ............ ...... . .  ......................................................... NO NO
North Dakota .......................................... . ........................................ 103' 105.5K !! 

102' 127.4K .. 
110' 90K

100' 105.5K „
11WO h io ______.........___ __.....__________ ....__................. ..........

Oklahoma ............................................... ............... .................... ............ .. q e >' om r
Oreqon , .1__ 68 ' 105.5K .... 

NO
105.5K . . .  

NOPennsylvania .. lH ........................ „ ....... H I...... ...................................
Puerto R ic o ....................... .......................................................... ...... ..... NO WO
Rhode Is la n d ____ ____ __ _________ __..................... NO NO
South Carolina ...................................................... ................................ NO NO
South Dakota ... ........... ............ ..................................... .................. .................. 1(YV 19QK 100' 129K . . .  

NOTennessee__  ...... ............... ..................... rT....................... . NO
Texas-. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .... NO NO
Utah ... ............. ........... ................................ Q fi' 1?QK 19Qk
V erm ont....... ............. .......................... ........ NO NO
Virginia :........ ..................... .................................. NO NO
Washington ............................ ............ ............................. 6 8 ' 105.5K .... 

NO
NO

West V irginia .............................. ................... ...................... NO
Wisconsin ........................................................... ......... NO NO
Wyoming ___ ..... 81 ' 1 1 7 K ....... N O ..................

(1)—State subm ission includes m ultiple vehicles in th is category—see individual S tate listings.
• ^ T " » °  maximum  w eight is established as th is  vehicle com bination is  not considered an “ LCV”  per the ISTEA defin ition. F lorida’s com bination 
is not allowed to  operate on the Interstate System , and the com binations fo r Haw aii, M ississippi, and Nebraska are not a llow ed to  exceed 80 000 pounds. —: . 't . . *%r —v* “ > *

(3)—No maximum cargo-carrying length is  established fo r th is com bination. Because S tate law  lim its each tra ilin g  un it to  not m ore than 28.5 
feet in length, th is com bination is  allowed to operate on a ll NN routes under the authority o f the STA A o f 1982, regardless o f actual cargo-carry- 
S? f  P j?  m ax'rnunf1 w eight listed is New M exico’s maximum allow able gross w eight on the Interstate System  under the  grandfather author
ity or 23 U.S.C. 127.

The following abbreviation 
convention is used throughout the 
narrative State-by-State descriptions for 
the captions OPERATIONAL 
CONDITIONS, ROUTES, and LEGAL 
CITATIONS: two letter State 
abbreviation, dash, “TT” for truck 
tractor, and 2 or 3 for two or three 
hailing units, For example, the phrase 
“Arizona truck tractor and 2 trailing 
units”, would be noted as “AZ-TT2”;

the phrase ’’Indiana truck tractor and 3 
trailing units” would be noted as ‘‘IN
T O ”, etc.

STATE: ALASKA
COMBINATION: Truck tractor and 2 
trailing units
LENGTH OF THE CARGO-CARRYING 
UNITS: 95 feet
OPERATIONAL CONDITIONS:

WEIGHT: The combination must be in 
compliance with State laws and 
regulations. There are no highways in
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limit is 111,000 pounds, subiect to thethe State subject to Interstate System 
weight limits. Therefore, the ISTEA ■ 
freeze as it applies to maximum weight 
is not applicable.

DRIVER:'The driver must have a 
commercial driver’s license with the 
appropriate endorsement.

VEHICLE: Combinations with an 
overall length greater than 75 feet, 
measured bumper to bumper, must 
display an “OVERSIZE warning sign on 
the front and rear. In combinations ; 
where one cargo-carrying unit is more - 
than 5,000 pounds heavier than the 
other, the heavier unit shall be placed 
immediately behind the power unit. 
Weather restrictions are imposed when 
hazardous conditions exist, as 
determined by the Alaska Department of 
Transportation and Public Facilities 
(DOT&PF) and the Alaska.Department of 
Public Safety, Division of State 
Troopers. Time of day travel is not 
restricted. ...■ t

PERMIT: None required.
ACCESS: Alaska allows reasonable: ■ 

access not to exceed 5 miles to reach or 
return from terminals and facilities for 
food, fuel, or rest. The most direct route 
must be used. The Commissioner of the. . 
Alaska DOT&PF may allow access to ... 
specific routes if it can be shown that. 
travel frequency, necessity, and route 
accommodation are required.

Routes

From ' To ; .

AK-1 Anchorage (Pot- Palm er .(Palm er-
te r W eigh S ta- W asilla H igh-
fe n ), way Junction)..

A K -2  - Fairbanks D elta Junction
(G affney (MP 1412

■ Road June- i Alaska High-;
tion ). way).

A K -3 J e t AK -1 ............ Fairbanks 
(G affney 

| "  Road Junc
tion)

LEGAL CITATIONS;:
17AAC 25, and 35; the 

Administrative Permit Manual..
STATE: ALASKA
COMBINATION: Track tractor and 3 
trailing units .
LENGTH OF THE CARGO-CARRYING 
UNITS: 110 feet
OPERATIONAL-CONDITIONS;. , .  ,

WEIGHT and ACCESS: Same as the' ; ; 
AK—'TT2 combination.
.: DRIVER: The driver must have, a 
commercial driver’s license with the 
appropriate endorsement, Drivers of this 
combination must have 10 years of 
experience in Alaska and certified :

training in operation of these 
combinations.

VEHICLE: Individual trailer length in 
a three trailing unit combination shall 
not exceed 45 feet. Engine power rating 
shall not be less than 400  horsepower.

These combinations are allowed to 
operate only between April 15 and 
September 30  of each year. Weather 
restrictions are imposed when 
hazardous conditions exist, as 
determined by the. Alaska DOT&PF and 
the Department of Public Safety, 
Division of State Troopers. No 
movement is permitted if visibility is 
less than 1,000 feet.

PERMIT: Permits are required with 
specified durations of not less than 3 
months or more than 18 months. There 
ism fee, 1

Routes

From
=
To

A K -1.......... . Anchorage
(Potter

Jet. A K -3 .

W eigh Sta-
tion).

A K -3  ............. Jet. AK-1 ... Fairbanks 
(G affney 
Road Junc
tion)

LEGAL CITATIONS: Same as the AK~ 
TT2 combination.
STATE: ALASKA ■
COMBINATION: Truck-trailer
LENGTH OF THE CARGO-CARRYING 
UNITS:-83 feet

s OPERATIONAL-CONDITIONS:: '
WEIGHT, DRIVER, PERMIT, and 

ACCESS: Same as the AK—112 
‘combination. 1

VEHICLE: Same as the AK-TT2 
combination, except that overall 
combination length may not exceed 90 

: feet.
ROUTES: Same as the AK-TT2 

combination.
LEGAL CITATIONS: Same as the ÀK-. 

TT2 combination.
STATE: ARIZONA

COMBINATION: Truck tractor and 2 : ■ 
trailing units—LCV
LENGTH OF THE CARGO-CARRYING 
UNITS: 95 feet
MAXIMUM GROSSVEHICLE WEIGHT: 
;111,000 pounds
OPERATIONAL CONDITIONS:

WEIGHT: Single-axle maximum 
weight limit is 20,000 pounds, tandem- 
axle maximum weight limit is 34,000 
pounds, and the gross vehicle weight

Federal Bridge Formula.
DRIVER: The driver must have a 

commercial driver’s license with the 
appropriate endorsement. Drivers must 
comply with the Federal Motor Carrier 
Safety Regulations of the U.S. 
Department of Transportation and Title 
28, Arizona Revised Statutes.

VEHICLE: This vehicle must be able 
to operate at speeds compatible with 
other traffic on level roads and maintain 
20 miles per hour speed on grades 
where operated. A heavy-duty fifth 
wheel is required. The kingpin must be 
a solid type, not a screw-out or folding 
type. All hitch connectors must be of a 
no-slack type, preferably an air-actuated 
ram. Axles must be those designed for 
the width of the body. All braking 
systems must comply with State and 
Federal requirements. A brake force 
limiting valve, sometimes called a 
“slippery road” valve, may be provided 
on the steering axle. Mud flaps or splash 
guards are required. When traveling on 
a smooth, paved surface, trailers must 
follow in the path of the towing vehicle 
without shifting or swerving more than 
3 inches to either side when the towing 
vehicle is moving in a straight line.

PERMITS: Permits are required. Fees 
are charged. This vehicle is allowed 
continuous travel, however, the State- 
may restrict or prohibit operations 
during periods when traffic, weather, or 
other safety considerations make such 
operations unsafe or inadvisable. All 
multiple-trailer combinations shall be 
driven in the right-hand traffic lane.

Access: Access is allowed for 20 miles 
from 1—15 Exits 8 and 27 or 20 miles 
from other authorized routes

Routes

From To

1-15 ...... Nevada .... ... Utah
US 89 .......... 20 m iles Utah

south of 
Utah.

US 160 ...... . US 163 ........ . New Mexico
US 163 ......... US 160 Utah

LEGAL CITATIONS

ARS 28-107  . ARS 2 8 - ARS 2 8 -
1009. : 1011.0

ARS’ 2 8 - ARS 2 8 - ARS 2 8 -
108.5. 1009.01. 1012

ARS 2 8 - ARS 2 8 - ARS. 2 8 -
108.13 1 Ò 1 ÌA Î013  ’ .,

ARS 2 8 - ARS 2 8 - ARS 28-
108.14. 1011.0 1 101A '

ARS 28-403  . ARS 2 8 - ARS 2 8 -
1011.F: 1031

ARS 28-405  ., ARS 2 8 - ARS 2 8 -
1G11.K -1051 ■

ARS 28-1001 ARS 2 8 - ARS 2 8 -
1011.L. 1052
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Routes— Continued

From To

ARS 28- ARS 2 8 - R17-40-426
1004.G. 1011,M.

ARS 28-1008.

S T A T E : A R I Z O N A

COMBINATION: Truck tractor and 3 
trailing units—LCV
LENGTH OF THE CARGO-CARRYING 
UNITS: 95 feet
MAXIMUM ALLOWABLE GROSS 
WEIGHT: 123,500 pounds
OPERATIONAL CONDITIONS:

V E H I C L E , a n d  A C C E S S :  S a m e  as the 
AZ-TT2 combination.

WEIGHT: Single-axle maximum 
weight limit is 20,000 pounds, tandem- 
axle maximum weight limit is 34,000 
pounds, and the gross vehicle weight 
limit is 123,500 pounds, subject to the 
Federal Bridge Formula.

D R IV E R : The driver must have a 
commercial driver’s license with the 
appropriate endorsement. Drivers must 
comply with the Federal Motor Carrier 
Safety Regulations of the U.S. 
Department of Transportation and Title 
28, Arizona Revised Statutes. Drivers 
must be trained by an experienced 
driver of a three trailing unit 
combination. Training should be 
through special instructions or by 
traveling with the new driver until such 
time as the new driver is deemed 
adequately qualified by the trainer on 
the use and operation of these 
combinations.

PERMIT: Permits are required. Fees 
are charged. This vehicle is allowed 
continuous travel, however, the State 
may restrict or prohibit operations 
during periods when traffic, weather, or 
other safety considerations make such 
operations unsafe or inadvisable. These 
combinations shall not be dispatched 
during adverse weather conditions. All 
multiple-trailer combinations shall be 
driven in the right-hand traffic lane.

ROUTES: Same as the AZ-TT2 
combination.

LEGAL CITATIONS: Same as the AZ- 
TT2 combination.

S T A T E : A R I Z O N A

COMBINATION: Truck-trailer
LENGTH OF THE CARGO-CARRYING 
UNITS: 69 feet
OPERATIONAL CONDITIONS:

WEIGHT: This combination must 
operate in compliance with State laws 
and regulations. Because it is not an 
LCV, it is not subject to the lSTEA 
freeze as it applies to maximum weight.

D R IV E R ,  V E H I C L E ,  P E R M I T ,  a n d  

A C C E S S : Same as the AZ-TT2 
combination.

ROUTES: Same as the AZ-TT2 
combination.

LEGAL CITATIONS: Same as the AZ- 
TT2 combination.
S T A T E :  A R I Z O N A

COMBINATION: Truck-semitrailer- 
trailer
LENGTH OF THE CARGO-CARRYING 
UNITS: 98 feet
OPERATIONAL CONDITIONS:

W E IG H T : This combination must 
operate in compliance with State laws 
and regulations. Because it is not an 
LCV, it is not subject to the ISTEA 
freeze as it applies to maximum weight.

D R IV E R ,  V E H I C L E ,  P E R M I T ,  a n d  

A C C E S S : Same as the AZ-TT2 
combination.

ROUTES: Same as the AZ-TT2 
combination.

LEGAL CITATIONS: Same as the AZ- 
TT2 combination.
S T A T E :  C O L O R A D O

COMBINATION: Truck tractor and 2 
trailing units—LCV
LENGTH OF THE CARGO-CARRYING 
UNITS: 111 feet
MAXIMUM ALLOWABLE GROSS 
WEIGHT: 110,000 pounds
OPERATIONAL CONDITIONS:

W E I G H T :  The maximum gross weight 
is 110,000 pounds, subject to the 
formula W=800(L+40) where “W” 
equals the gross weight in pounds and 
“L” equals the length in feet between 
the centers of the first and last axles, or 
the gross weight determined by the 
Federal Bridge Formula, whichever is 
least. A single axle shall not exceed
20,000 pounds and a tandem axle shall 
riot exceed 36,000 pounds.

D R I V E R :  The driver must have a 
commercial driver’s license with the 
appropriate endorsemerit. The driver 
cannot have had any suspension of 
driving privileges in any State during 
the past 3 years where such suspension 
arose out of the operation of a motor 
vehicle used as a contract or common 
carrier of persons or property.

The driver must be certified by the 
motor carrier permit holder’s safety 
office. The certification shall 
demonstrate that the driver has 
complied with all written requirements, 
and that the driver has successfully 
completed a company-approved road 
test for each type of combination vehicle 
operated.

V E H I C L E :  Vehicles shall not have 
fewer than six axles or more than nine

axles. They shall be configured such 
that the shorter trailer shall be operated 
as the rear trailer, and the trailer with 
the heavier gross weight shall be 
operated as the front trailer. In the event 
that the shorter trailer is also the 
heavier, the load must be adjusted so 
that the front trailer is the longer and 
heavier of the two.

Vehicles shall have adequate power to 
maintain a minimum speed of 20 miles 
per hour on any grade over which the 
combination operates and can resume a 
speed of 20 miles per hour after 
stopping on any such grade.

Tires must conform to the standards 
in the Department of Public Safety’s 
(DPS) Rules and Regulations Concerning 
Minimum Standards for the Operation 
of Commercial Motor Vehicles, at 8 CCR 
1507-1 and C.R.S. 42-4-225 and 4 2 -2 - 
406.

Vehicles are required to have a heavy- 
duty fifth wheel and equal strength 
pick-up plates that meet the standards 
in the DPS Commercial Vehicle Rules. 
This equipment must be properly 
lubricated and located in a position that 
provides stability during normal 
operation, including braking. The 
trailers shall follow in the path of the 
towing vehicle without shifting or 
swerving more than 3 inches to either 
side when the towing vehicle is moving 
in a straight line.

Kingpins must be of a solid type and 
permanently fastened. Screw-out or 
folding type kingpins are prohibited.

Hitch connections must be of a no- 
slack type, preferably air-actuated ram.

Drawbar lengths snail be adequate tcT 
provide for the clearances required 
between the towing vehicle and the 
trailer(s) for turning and backing 
maneuvers.

Axles must be those designed for the 
width of the body of the trailer(s).

Braking systems must comply with 
the DPS Commercial Vehicle Rules and
C.R.S. 42-4-220. Fast air-transmission 
and release valves must be provided on 
all trailer(s) and converter dolly axles. A 
brake force limiting valve, sometiihes 
called a “slippery road” valve, may be 
provided on the steering axle.

P E R M I T :  An annual penriit is 
required for which a fee is charged.
Also, the vehicle must have an 
overweight permit pursuant to C.R.S. 
42—4—409(ll)(a)(II) (A), (B), or (C), and 
comply with Rule 4-15 in the rules 
pertaining to Extra-Legal Vehiclesor 
Loads.

A truck tractor and two trailing units 
wherein at least one of the trailing units 
exceeds 28.5 feet in length shall not 
operate on the following designated 
highway segments during the hours of 6 
a m, to 9 a.m. and from 3 p.m. to 6 p.m.,
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Monday through Friday, for Colorado 
Springs, Denver, and Pueblo. (A truck 
tractor with two trailing units wherein 
at least one of the trailing units exceeds
26.5 feet in length not operating at 
greater than the legal maximum weight 
of 80,000 pounds is subject to different 
hours-of-operatiron restrictions. Refer to 
rules pertaining to Extra-Legal Vehicles 
or Loads),
Colorado Springs: 1-25 between Exit 135 

(CO 83 Academy Blvd. So.) and Exit 
ISO (CO 83, Academy Blvd. No.). 

Denver: 1-25 between Exit 200 (Jet. I -  
225) and Exit 223 (CO 1 2 8 ,120th 
Avenue),

1-70 between Exit 259 (CO 26/US 40) 
-and Exit 282 (Jet. 1-225),

1-76 between Exit 5 (Jet. 1-25) and 
Exit 12 (US 85),

1-225 entire length,
1-270 entire length.

Pueblo: 1-25 between Exit 94 (CO 45 
Lake Ave.J and Exit 101 (US 5O/C0 
4 7J.

The holder of a longer vehicle 
combination (LVC) permit must have an 
established safety program as provided 
in Chapter .9 of the ““Colorado 
Department of Highways Rules and 
Regulations for Operation of Longer 
Vehicle Combinations on Designated 
State Highway Segments.“” Elements of 
the program include compliance with 
minimum safety standards at 8 OCR 
1507-1, hazardous materials regulations 
at 8 OCR 1507-7, -8 , and —9, Colorado 
Uniform Motor Vehicle Law, Articles 1 
through 4 of Title 42, C.R.S. as 
amended, and Public Utility 
Commission regulations at 4 CCR 723- 
6 , -8 ,  -15 , -22, and -23.

ACCESSA  vehicle shall not be 
operated off the designated portions of 
the Interstate System except to access 
food, fuel, repairs, mid rest or to access 
a facility. Access to a facility shall be 
subject to the following conditions:

(1) The facility must:
(a) Be either a manufacturing or a 

distribution center, a warehouse, or 
truck terminal located in an area where 
industrial uses are permitted;

(b) Be a construction site; and
(c) Meet the following criteria:
1 vehicles are formed for transport or 

broken down for delivery on the 
premises;

2 adequate off-roadway space exists 
on the premises to safely maneuver the 
vehicles; and

3 adequate equipment is available on 
the premises to handle, load, and 
unload the vehicle, its trailers, and 
cargo.

(2) The facility must be located within 
a maximum distance of 10 miles from 
the point where the vehicle enters or

exits the designated portions of the 
Interstate System. Such 10-mile distance 
shall be measured by the actual rotrte(s) 
to be traveled to the facility, rather than 
by a straight line radius from the 
designated Interstate System to the 
facility;

(3) The access route(s) between the 
designated Interstate System and the 
facility must be approved in advance by 
the public entity (Colorado DOT, 
municipality, or county) having 
jurisdiction for the roadwayfs) that 
make up the route(s). Where the State of 
Colorado has jurisdiction over the 
access routefs), it will consider the 
following safety , engineering, and other 
criteria in determining whether to 
approve the route(s):

fa$ Safety of toe motoring public;
(b) Geometries of the street and 

roadway;
(c) Traffic volumes and patterns;
(d) Protection of State highways, 

roadways, and structures;
(e) Zoning and general characteristics 

of the route(s) to be encountered; and
(f) Other relevant criteria warranted 

by special circumstances of the 
proposed route(s).

Local entities, counties, and 
municipalities having Jurisdiction over 
roiite(s), should consider similar criteria 
in determining whether to approve the 
proposed ingress and egress route(s); 
and

(4) A permit holder shall access only 
the facility or location authorized by the 
permit. If the permit authorizes more 
than one facility or location, then on 
any single trip by an LVC from the 
designated Interstate System the permit 
holder may access only one facility or 
location before returning to toe 
designated interstate System.

R o u t e s

From To

1-25 ________ | New M exico . 1 W yom ing
1-70 ........... Utah ____ 1—70 Exit 90

R ifle
1-70 ... ._____ ' J-70 E xit 259 Kansas

Bolden.
1-76 ............... Je t. 1 -7 0 ....... ! Nebraska
1-225 ....... .: Jet. 1 -2 5 ....... Jet. 1-70
1-270 ............. Jet. 1 -7 6 ....... Jet. 1-70

LEGAL CITA TIONS: Vehicles must 
comply with all applicable statutes, 
such as C.R.S. 42-4-402(1), 4 2 -4 - 
404(1), 42-4-407(l)(c)(in)(A), 4 2 -4 -  
409(1lhaKH) (A), (B) or (Q. All LVC’s 
must comply with the Extra-Legal 
Vehicles and Loads Rules and the 
Longer Vehicle Combination Rules. 
However, when the rules address the 
same subject, toe LVC, since it is 
operating at greater than 80,000 pounds,

must comply with the Extra-Legal 
Vehicles and Loads Rules. Such rules 
are: 4 -1 -2  and 4 -1 -3  concerning 
holiday travel restrictions, 4 -1 -5  
concerning hours of operation 
restrictions, 4-8  concerning minimum 
distance between vehicles and 4-15 
concerning maximum allowable gross 
weight.
STATE: COLORADO
COMBINATION: Truck tractor fold 3 
trailing units—LCV
LENGTH OF THE CARGO-CARRYING 
UNITS: 115.5 feet
MAXIMUM ALLOWABLE GROSS 
WEIGHT: 110,000 pounds
OPERATIONAL CONDITIONS: Same as 
the CO-TT2 combination,

ROUTES: Same as toe CO-TT2 
combination.

LEGAL CITATIONS: Same as the C0- 
TT2 combination.
STATE: COLORADO
COMBINATION: Truck-trailer
LENGTH OF THE CARGO-CARRYING 
UNITS: 78 feet
OPERATIONAL CONDITIONS:

WEIGHT: This combination must 
operate in compliance with State laws 
and regulations. Because it is not an 
LCV, it is not subject to the ISTEA 
freeze as it applies to maximum weight.

DRIVER, VEHICLE, PERMIT, and 
ACCESS: Same as the CO-TT2 
combination.

ROUTES: Same as the CO-TT2 
combination.

LEGAL CITATIONS: Same as the CO- 
TT2 combination.
STATE: FLORIDA
COMBINATION: Truck tractor and 2 
trailing units
LENGTH OF THE CARGO-CARRYING 
UNITS: 106 feet

OPERATIONAL CONDITIONS: All 
overdimensional and weight regulations 
of the Florida Turnpike Authority shall 
apply to such units unless specifically 
excluded under the terms of the 
Tandem Trailer Permit or these 
regulations.

WEIGHT: This combination must 
operate in compliance with State laws 
and regulations. Because it is not an 
LCV, it is not subject to the ISTEA 
freeze as it applies to maximum weight.

DRIVER: The driver must have a 
commercial driver’s license with the 
appropriate endorsement. Proposed 
drivers of tandem-trailer units shall be 
registered by the Florida Turnpike 
Authority prior to driving such
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I equipment on the turnpike system. For 
[ further information, see Rule 14-62.016 
I FAC.

V E H I C L E : A complete tandem-trailer 
[ combination shall consist of a truck 
[ tractor, first semitrailer, fifth-wheel 
I converter dolly, and a second 
l semitrailer. The converter dolly may be 
[ either a separate unit or an integral 
[ component of the first semitrailer. The 
width shall not exceed 102 inches and 
the height shall not exceed 13 feet 6 

[ inches. A tractor used in the tandem- 
I trailer operations shall be capable of 
hauling the maximum gross load to be 
transported by a permittee at a speed of 
not less than 40 miles per hour on all 

I portions of the turnpike system 
excepting that portion of the roadway, 

l as posted in 1988, between mileposts 
234 and 238 where a minimum speed of 
30 miles per hour will be permitted.

Every tandem-trailer combination 
shall be equipped with full air brakes or 
air-activated hydraulic brakes on the 
tractor and either air or electric brakes 
on the dolly and trailers.

A tractor, which will be used to haul 
a complete tandem-trailer combination 
with a total gross weight of 110,000 
pounds or more, shall be equipped with 
tandem rear axles and driving power 
shall be applied to all wheels on both 
axles. When the above tandem-axle 
tractor is required, a tandem-axle dolly 
converter must be used.

Every tandem-trailer combination 
shall be equipped with emergency 
equipment that equals or exceeds both 
the equipment requirements and the 
performance standards cited in Chapter 
316, Florida Statutes and subpart H 
‘‘Emergency Equipment” of 49 CFR 
393.95.

A converter (fifth-wheel) dolly used 
in the tandem-trailer operations may 
have either single or tandem axles, 
according to its total gross weight. In 
addition to the primary towbar(s), the 
dolly vehicle must be equipped with 
safety chains or cables for connecting 
the dolly to the lead semitrailer and 
must be adequate to prevent breakaway.

Lamps ana Reflectors. Each tractor, 
trailer, and converter dolly in a tandem- 
trailer combination shall be equipped 
with electric lamps and reflectors 
mounted on the vehicle in accordance 
with Chapter 316, Florida Statutes, and 
subpart B “Lighting Devices, Reflectors 
and Electrical Equipment,” of 49 CFR 
393.9 through 49 CFR 393.33.

Coupling Devices. Coupling devices 
shall be so designed, constructed, and 
installed and the vehicles in a tandem- 
trailer combination shall equal or 
exceed both the equipment 
requirements and the performance 
standards established on 49 CFR 393.70,

excep t that su ch  d ev ices sh all b e  so 
designed and con stru cted  as to ensure 
that any su ch  co m b in atio n  trav eling  on 
a level, sm ooth paved surface w ill 
follow  in  the p ath  o f  th e  tow ing v eh ic le  
w ithout sh ifting  or sw erving from  sid e 
to sid e over 2 in ch e s  to each  sid e o f the 
path o f th e  v eh ic le  w hen  it is  m oving in 
a straight lin e. (For further in form ation  
see  R ule 14-62.002; 14-62.005; 14- 
62.006; 14-62.007; 14-62.008; 14- 
62.009; 14-62.010; 14-62.011; 14- 
62.012; 14-62.013; and 14-62.015, FAC)

P E R M I T :  T an d em -tra iler u n its  m ay 
operate on the tu rnp ike system  u n d er a 
T andem  T ra ile r  P erm it issued  by  the 
F lorid a T u rn p ike  A u thority  upon 
ap p lica tio n , excep t as provided in 
subparagraph (2) below .

(1) T h e  F lo rid a  T u rnp ike A u thority  
sh all provide a cop y o f each  such  perm it 
to the M otor C arrier C om p liance O ffice.

(2) T an d em -tra iler tru cks o f  th e  
d im en sion s m andated by th e  ST A A  o f 
1982 and operating in  co m p lia n ce  w ith  
R u le Chapter 14—54, FA C, and u n d e r th e  
provisions o f sec tio n  316.515, Flo rid a  
Statu tes sh a ll b e  exem p t from  th e  
p rovisions o f th is  ru le ch ap ter to  the 
extent provided in R u le 14-54.0011, 
FAC.
(For further information see Rules 14- 
62.001; 14-62.022; 14-62.023; 14- 
62.024; 14-62.026; 14-62.027, FAC)

A C C E S S : Staging. T an d em -tra iler 
com b in ation s sh a ll be m ade up and 
broken up only  in  sp ecia l assem bly  
(staging) areas as designated  for th is  
purpose. F o r further in form ation , see 
R ule 14—62.017, FAC. M ake-up and 
break-up o f tand em -tra iler com b in atio n s 
shall not b e  allow ed  on a p u b lic  right- 
of-w ay u n less  th e  area is  designated for 
such  use or u n less an em ergency ex ists .

R o u t e s

From To

Florida’s
Turnpike.

South end 
Hom estead 
Extension 
a t US 1.

Exit 304 
W ildwood.

LEGAL CITATIONS: Chapter 14-62, 
“Regulations Governing Tandem 
Combinations of Florida’s Turnpike/’ 
Florida Administrative Code.
S T A T E :  H A W A I I

CO M BIN A TIO N : T ru ck  tractor and 2 
trailing  u n its

LENGTH OF CARGO CARRYING 
UNITS: 65 feet
O PERA TIO N A L CO N D ITIO N S:

W E IG H T : T h is  com b in atio n  m ust 
operate in  co m p lian ce  w ith  S ta te  law s 
and regulations.

D R IV E R : The driver must have a 
commercial driver’s license with the 
appropriate endorsement.

V E H I C L E : No load may exceed the 
carrying capacity of the axles specified 
by the manufacturer and no 
combination vehicle shall have a total 
vveight in excess of its designed gross 
combination weight limit.

P E R M IT S : No permits are required.
A C C E S S : Designated routes off the 

NN.
ROUTES: AH NN routes except HI-95 

from H -l to Barbers Point Harbor,
LEGAL CITATIONS: Chapter 291, 

Section 34, Hawaii Revised Statutes and 
Chapter 104 of Title 19, Administrative 
Rules.
S T A T E :  I D A H O

COMBINATION: Truck tractor and 2 
trailing units—LCV
LENGTH OF THE CARGO-CARRYING 
UNITS: 95 feet
MAXIMUM ALLOWABLE’GROSS 
WEIGHT: 105,500 pounds
OPERATIONAL CONDITIONS:

W E IG H T : Single axle: 20,000 pounds, 
tandem axle: 34,000 pounds, and gross 
vehicle weight up to 105,500 pounds.

Axle spacing: must comply with 
Idaho Code 49-1001.

Trailer weights: The respective 
loading of any trailer shall not be 
substantially greater than the weight of 
any trailer located ahead of it in the 
vehicle combination. Substantially 
greater shall be defined as more than
4,000 pounds heavier.

D R IV E R : The driver must have a 
commercial driver’s license with the 
appropriate endorsement.

V E H I C L E : The rules provide that all 
CMV’s with two or more cargo-carrying 
units (except for truck-trailer 
combinations which are limited to an 
85-foot combination length) are subject 
to calculated maximum off-tracking 
(CMOT) limits. The CMOT formula is: 
CMOT=R -  [R2 -  (A2+B2+C2+B-+Ei)) '/2 
R=161
A, B, C, D, E, etc.=measurements 

between points of articulation or 
pivot. Squared dimensions to 
stinger steer points of articulation 
are negative.

The power unit of LCV’s and extra- 
length combinations shall have 
adequate power and traction to maintain 
a speed of 15 miles per hour under 
normal operating conditions on any up
grade over which the combination is 
operated.

Fifth-wheel, drawbar, and other 
coupling devices shall be as specified by 
Federal Motor Carrier Safety 
Regulations, section 393.70.
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Every combination operated under 
special permit authority shall be 
covered by insurance meeting State and 
Federal requirements. Evidence of this 
insurance must be carried in the 
permitted vehicle.

P E R M I T :  Permits are required. Permit 
duration is for 1 year from the date of 
issuance.

A C C E S S : 'Combinations with a CMQT 
limit of less than 6.5 feet may use any 
Interstate or designated highway system 
interchange for access. Combinations 
with a CMOT of 6.5 to 8.75 feet may use 
only the following Interstate System 
interchanges:
1-15 Exits 58 and 119.
1-84 Exits 3, 49, 50, 52, 54, 57, 95,168, 

173,182, 208, and 211.
1-86 Exits 36, 40, 56, and 58.

ROUTES: All NN routes.
LEGAL CITATIONS: Other 

regulations and restrictions that must be 
complied with are:
Idaho Code 49-1001, -1002, -1004, 

-1010, and -1011.
Idaho Transportation Department Rules 

39X101, .06, .08, .09, .10, .11, .15, 
and .19—.23.

S T A T E :  I D A H O

COMBINATION: Truck tractor and 3 
trailing units—UCV
LENGTH OF THE CARGO-CARRYING 
UNITS: 95 feet
MAXIMUM ALLOWABLE GROSS 
WEIGHT: 105,500 pounds

OPERATIONAL CONDITIONS: Same 
as the ID-TT2 combination.

ROUTES: Same as the ID-TT2 
combination.

LEGAL CITATIONS: Same as the ID- 
TT2 combination.
S T A T E :  I D A H O

COMBINATION: Truck-trailer
LENGTH OF THE CARGO-CARRYING 
UNITS: 78 feet
OPERATIONAL CONDITIONS:

W E IG H T : This combination must 
operate in compliance with State laws 
and regulations. Because it is not an 
LCV, it is not subject to the ISTEA 
freeze as it applies to maximum weight.

D R IV E R ,  P E R M IT ,  a n d  A C C E S S : S am e 
as th e  ID -T T 2  com b in atio n .

V E H I C L E : Overall combination length 
limited to 85 feet.

ROUTES: Same as the ID-TT2 
combination.

LEGAL CITATIONS: Same as the ID- 
TT2 combination.

S T A T E :  IDAHO
COMBINATION: Truck-fraiLer-trailer, 
and Truck-semi trai ler-trai Ler.
LENGTH OFTHE CARGO-CARRYING 
UNITS: 98 feet
OPERATIONAL CONDITIONS:

W E IG H T : This combination must 
operate in compliance with State laws 
and regulations. Because it is not an 
LCV, it is not subject to the ISTEA 
freeze as it applies to maximum weight 

D R IV E R , P E R M I T a n d  A C C E S S : Same 
as the ID-TT2 combination.

V E H I C L E :Overall combination length 
limited to 165 feet.

R O U T ES: S a m e  as the ID -T T 2  
com bination .

LEGAL CITATIONS: Same as the ID- 
TT2 combination.
S T A T E :  I N D I A N A

COMBINATION: Truck tractor and 2 
trailing units—LCV
LENGTH OF THE CARGO-CARRYING 
UNITS: 166 feet
MAXIMUM ALLOWABLE GROSS 
WEIGHT: 127,400 pounds
O PERA TIO N A L CO N DITIO N S:

W E IG H T : Single axle=22,400 pounds. 
Axles spaced less than 40 inches 
between centers are considered to be 
single axles.

Tandem axle=36,000 pounds. Axles 
spaced more than 40 inches but less 
than 9 feet between centers are 
considered to be tandem axles.

Gross vehicle weight=90,000 pounds 
plus 1,070 pounds per foot for each foot 
of total vehicle length in excess of 60 
feet with a maximum gross weight not 
to exceed 127,400 pounds.

D R I V E R :  The driver must have a 
commercial driver’s license with the 
appropriate endorsement, and a Toll 
Road identification card. Drivers must 
be at least 26 years old, in good health, 
and with 5 years ©f experience driving 
tractor-semitrailers or tandem-trailer 
combinations. Experience must include 
driving in all four seasons.

V E H I C L E :  Lightest trailer to the rear. 
Distance between coupled trailers shall 
not exceed 9 feet. The combination 
vehicle, including coupling devices, 
shall be designed and constructed so as 
to ensure that while traveling on a level, 
smooth paved surface each trailing unit 
will follow in the path of the towing 
vehicle without shifting or swerving 
from side to side more than 3 inches. 
The combination vehicle must have at 
least five axles but not more than nine 
axles and except on ramps be able to 
achieve and maintain a speed of 45 
miles per hour. Following distance is

500 feet, and passing maneuvers must 
be completed within 1 mile. The truck 
tractor must be equipped at a  minimum 
with emergency equipment including 
fire extinguisher, spare fuses, tire 
chains, tire tread minimums, and 
disabled vehicle warning devices. Every 
dolly must be coupled with safety chain 
directly to the frame of the semitrailer 
by which it is towed. Each unit in a 
multi-trailer combination must be 
equipped at a  minimum with electric 
lights and reflectors mounted on the 
vehicle.

P E R M I T :  A  free annual tandem-trailer 
permit must be obtained from the 
Indiana DOT for loads which exceed
90,000 pounds. A multiple-trip access 
permit for which a fee is charged, must 
also be obtained for access to points of 
delivery or to breakdown locations- 
Permission to operate can be 
temporarily suspended by the Indiana 
DOT due to weather, road conditions, 
holiday traffic, or other emergency 
conditions. Any oversize vehicle whose 
length exceeds 80 feet shall not be 
operated at a speed in excess of 45 miles 
per hour. Oversize loads are not to be 
operated at any time when wind 
velocity exceeds 25 miles per hour.

ACXJESS: 15 miles from toll gates.

Routes

From To

1-80/90 (Hsl Toll Road Ohio.
ToH Road). Gate 21.

1-90 (IN Toll Illin o is ............ T o ll Road
Road). Gate 21.

LEGAL CITATIONS:
Indiana Code 9-8-1—16
Indiana Code 8-15-2
135 Indiana Administrative Code 2
S T A T E :  I N D I A N A

COMBINATION: Truck tractor and 3 
trailing units—LCV
LENGTH OF THE CARGO-CARRYING 
UNITS: 104.5 feet
MAXIMUM ALLOWABLE GROSS 
WEIGHT: 127,400 pounds
OPERATION AL CONDITIONS:

W E IG H T ,  D R IV E R ,  P E R M IT ,  a n d  

A O C E S S : Same as the IN-TT2 
combination.

V E H I C L E :  Semitrailers and trailers 
shall not be longer than 28.5 feet, and 
the mi nimum number of axles for the 
combination is seven. Three trailing 
unit combinations must be equipped 
with adequate spray-suppressant mud 
flaps which are properly maintained.

ROUTES: Same as the IN-TT2 
combination.
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LEGAL CITATIONS: Same as the IN- 
TT2 combination.
STATE: INDIANA
COMBINATION: Combination of three 
or more vehicles coupled together
LENGTH OF THE CARGO CARRYING 
UNITS: 58 feet
OPERATIONAL CONDITIONS:

W E IG H T : This combination must 
operate in compliance with State laws 
and regulations. Because it is not an 
LCV, it is not subject to the ISTEA 
freeze as it applies to maximum weight.

D R IV E R : The driver must have a 
commercial driver’s license with the 
appropriate endorsement.

V E H I C L E : The maximum width is 102 
inches, and the maximum height is 13 
feet 6 inches.

P E R M I T :  None required.
A C C E S S : Unlimited.

ROUTES: All roads within the State. 
LEGAL CITATIONS: Indiana Code 9-8—
1 -2 . ' jtfp S g

S T A T E :  K A N S A S

COMBINATION: Truck tractor and 2 
trailing units—LCV
LENGTH OF THE CARGO-CARRYING 
UNITS: 109 feet
MAXIMUM ALLOWABLE GROSS 
WEIGHT: 120,000 pounds
OPERATIONAL CONDITIONS:

W E IG H T : Combinations consisting of 
a truck tractor and two trailing units 
must comply with the Federal Bridge 
Formula, with maximum weights of
20.000 pounds on a single axle and
34.000 pounds on a tandem axle, and 
with a maximum gross weight of
120.000 pounds.

D R IV E R : The driver must have a 
commercial driver’s license with the 
appropriate endorsement.

V E H I C L E : Truck tractor and two 
trailing unit combinations must meet 
legal width and height with no time-of- 
day travel restrictions or other special 
requirements.

P E R M I T :  Permits are not required for 
operation on the Kansas Turnpike. A 
permit is required for access between 
the Turnpike and motor height 
terminals located within a 19-mile 
radius of each toll booth, except at the 
northeastern end of the Turnpike where 
a 20-mile radius is allowed. Access 
permits are valid for 6 months.

A C C E S S : Turnpike access routes 
include all routes between the Turnpike 
and a motor freight terminal located 
within a 10-mile radius of each toll 
booth, except at the northeastern end of

the Turnpike where a 20-mile radius is 
allowed.

Routes

From To

1-35 Kansas 
Tpk. Au-

O klahom a .... KTA Exit 127.

thority
(KTA).

1-70 KTA ...... KTA E xit 182 KTA Exit 223.
1-335 KTA .... KTA E xit 127 KTA Exit 177.
1-470 KTA .... 
LEGAL C ITA

TIONS: 
Kansas S tat

utes Anno
tated (KSA)

KTA Exit 177 KTA Exit 182.

KSA 8 ^ 9 1 1  . KSA 68-2004 KSA 6 8 - 
2019.

KSA 8-1914 . 

KSA 68-2003.

KSA 68-2005 KSA 6 8 - 
2048a.-

S T A T E :  K A N S A S

COMBINATION: Truck tractor and 3 
trailing units—LCV
LENGTH OF THE CARGO-CARRYING 
UNITS: 109 feet
MAXIMUM ALLOWABLE GROSS 
WEIGHT: 120,000 pounds

OPERATIONAL CONDITIONS: The 
operations of triple trailing unit 
combinations are governed by two sets 
of criteria: (1) The Turnpike and 
Turnpike access rules, and (2) the SVC 
rules which apply off of the Turnpike * 
except in the case of vehicles operating 
under Turnpike access authority. The 
Turnpike and Turnpike access rules 
allow a maximum combination vehicle 
length of 119 feet overall. The SVC rules 
require “Triples” to have trailers of no 
more than 28.5 feet maximum length or 
a cargo-carrying length of approximately 
95 feet.

The Turnpike and Turnpike access 
rules have no time-of-day travel 
restrictions or other special 
requirements.

The SVC rules have several 
operational conditions. SVC’s cannot 
operate on holidays or during holiday 
weekends. SVC’s cannot be dispatched 
or operated during adverse weather 
conditions. SVC’s must travel in the 
right lane, except for passing, and the 
following distance is 100 feet for every 
TO miles per hour. SVC permits can 
include any restrictions deemed 
necessary, including specific routes and 
hours, days, and/or seasons of 
operation. Rules and regulations can be 
promulgated regarding driver 
qualifications, vehicle equipment, and 
operational standards.

W E I G H T :  All triple trailing unit 
combinations must comply with the

Federal Bridge Formula with maximum 
axle weights of 20,000 pounds on a 
single axle and 34,000 pounds on a 
tandem axle. Hie maximum gross 
weight is 120,000 pounds on the 
Turnpike and Turnpike access routes, 
but the SVC’s have a maximum weight 
of 110,000 pounds.

D R I V E R :  A commercial driver’s 
license with the appropriate 
endorsement is required under both 
Turnpike and SVC rules. In addition, for 
SVC operation drivers must have 
completed SVC driver training and a 
company road test. Drivers must also 
have 2 years of experience driving 
tractor-semitrailers and 1 year driving 
doubles.

V E H I C L E :  Vehicle requirements apply 
to the SVC program only. All axles, 
except steering axles, must have dual 
wheels, and all vehicles must be able to 
achieve and maintain a speed of 40 
miles per hour on all grades. Antispray 
mud flaps shall be attached to the rear 
of each axle except the steering axle. 
Mud flaps shall have a surface designed 
to absorb and deflect excess moisture to 
the road surface. Drop and lift axles are 
prohibited. Vehicles may have a 
minimum of six and a maximum of nine 
axles. The heaviest trailers are to be 
placed forward. Hazardous cargo is 
prohibited. Convex mirrors are required 
on both sides of the cab. Equipment 
must comply with the requirements of 
49 CFR 390-399.

Any SVC shall be stable at all times 
during normal braking and normal 
operation. When traveling on a level, 
smooth paved surface, an SVC shall 
follow the towing vehicle without 
shifting or swerving beyond the 
restraints of the lane of travel.

P E R M I T :  Same as the KS-TT2 
combination on the Turnpike and 
Turnpike access routes, A fee per 
company plus a permit fee for each 
power unit is required for the SVC 
program, and the SVC permits are valid 
for 1 year. SVC’s operated pursuant to 
regulation 36-1-33 under an annual 
permit shall be covered by insurance.

A C C E S S : Turnpike access routes 
include all routes between the Turnpike 
and a motor freight terminal located 
within a 10-mile radius of each toll 
booth, except at the northeastern end of 
the Turnpike where a 20-mile radius is 
allowed. SVC access routes include all 
routes between the Interstate and a 
motor freight terminal located within 5 
miles of the Interstate at Goodland.
ROUTES:

A. For vehicles subject to the 
Turnpike and Turnpike access rules:
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From To

1-35 KTA ...... Oklahom a .... KTA Exit 127.
1-70 KTA ...... KTA Exit 182 KTA Exit 223.
1-335 KTA .... KTA Exit 127 KTA Exit 177.
1-470 KTA .... KTA Exit 177 KTA Exit 182.

B . F o r v eh icles  su b ject to  the SVC 
ru les:

From To

I-7 0  ........... . Colorado ...... I-7 0  Exit 19
Goodland.

LEGAL CITATIONS: Same as the KS— 
TT2 combination, plus KSA 8-1915.
S T A  T E :  MAS S A C H U S E T T S

COMBINATION: Truck tractor and 2 
trailing units—LCV
LEN GTH  O F CARGO-CARRYING 
U N IT S : 104 feet
MAXIMUM ALLOWABLE GROSS 
WEIGHT: 127,400 pounds
O PERA TIO N A L CO N DITIO N S:

W E I G H T :  Any combination of 
vehicles may not exceed a maximum 
gross weight of 127,400 pounds. The 
maximum gross weight of the tractor 
and first semitrailer shall not exceed
71,000 pounds. The maximum gross 
weight of each unit of dolly and 
semitrailer shall not exceed 56,400 
pounds. The maximum gross weight for 
the tractor and first semitrailer is 
governed by the formula 35,000 pounds 
plus 1,000 pounds per foot between the 
center of the foremost axle and the 
center of the rearmost axle of the 
semitrailer. The maximum gross weight 
on any one axle is 22,400 pounds, and 
on any tandem axle it is 36,000 pounds. 
Axles less than 46 inches between 
centers are considered to be one axle.

D R I V E R :  The driver must have a 
commercial driver’s license with the 
appropriate endorsement and must be 
registered with the Massachusetts 
Turnpike Authority (MTA). Registration 
shall include all specified driving 
records, safety records, physical 
examinations, and minimum of 5 years 
of driving experience with tractor 
trailers.

V E H I C L E :

(1) Brake Regulation. The brakes on 
any vehicle, dolly converter, or 
combination of vehicles used in 
tandem-trailer operations as a minimum 
shall comply with Federal Motor Carrier 
Safety Regulations in 49 GFR part 393.
In addition, any vehicle, dolly converter 
or combination of vehicles used in 
tandem-trailer operations shall meet the 
requirements of the provisions of the 
Massachusetts Motor Vehicle Law. 
Tandem-trailer combinations certified

on or after June 1,1968, shall be 
equipped with suitable devices to 
accelerate application and release of the 
brakes of the towed vehicle.

(2) Axles. A tractor used to haul a 
tandem trailer combination with a gross 
weight of more than 110,000 pounds 
shall be equipped with tandem rear 
axles, each of which shall be engaged to 
bear its full share of the load on the 
roadway surface.

(3) Tandem Assembly. When the gross 
weight of the trailers vary by more than 
20 percent, they shall be coupled with 
the heaviest trailer attached to the 
tractor. Coupling devices and towing 
devices shall comply with the Federal 
regulations as stated in 49 CFR part 393. 
When the distance between the rear .of 
the one semitrailer and the front of the 
following semitrailer is 10 feet or more, 
the dolly shall be equipped with a 
device, or the trailers shall be connected 
along the sides with suitable material, 
which will indicate to other Turnpike 
users that the trailers are connected and 
are in effect one unit. The MTA shall 
approve the devices or connections to 
be used on the semitrailers that would 
indicate it is one unit. Coupling devices 
shall be so designed, constructed, and 
installed, and the vehicles in a tandem 
trailer combination shall be so designed 
and constructed to ensure that when 
traveling on a level, smooth paved 
surface they will follow in the path of 
the towing vehicle without shifting or 
swerving over 3 inches to each side of 
the path of the towing vehicle when it
is moving in a straight line. A tandem 
trailer unit may pass another vehicle 
traveling in the same direction only if 
the speed differential will allow the 
tandem trailer unit to complete the 
maneuver and return to the normal 
driving lane within a distance of 1 mile.

Each truck tractor shall be equipped 
with at least one spare fuse or other 
overload protective device, if the 
devices are not of a reset type, for each 
kind and size used. The vehicle is to 
carry at least one set of tire chains for 
at least one driving wheel on each side 
between October 15 and May 1 of each 
year. Each truck tractor shall carry a fire 
extinguisher which shall have an 
aggregate rating of 20 BC.

P E R M I T :  A permittee must 
demonstrate to the MTA that it has 
insurance coverage of the type and 
amounts required by Turnpike 
regulation. Both the tractor 
manufacturer and the permittee shall 
certify to the MTA, prior to the approval 
of a tractor, that it is capable of hauling 
the maximum permissible gross load to 
be transported by the permittee at a 
speed not less than 20 miles per hour 
on all portions of the turnpike system.

T h e  M T A  m ay revoke or tem porarily  
su sp end  any perm it at w ill and the 
in stru ctio n s  o f the M TA  or 
M assach u setts  S tate P o lice  sh all be 
co m p lied  w ith  im m ediately .

A C C E S S : M akeup and breakup areas. 
T an d em  trailer u n its  sh a ll n o t leave the 
T u rn p ik e  right-of-w ay and shall be 
assem bled  and d isassem bled  only in 
designated  areas.

R o u t e s

From T o

1-90 Mass New York Turnpike Exit
Turnpike. State. 18 Boston.

LEGAL CITATIONS:
The MTA, Massachusetts Rules and 

Regulations 730, and CMR 4.00.
S T A T E :  M I C H I G A N

COMBINATION: Truck tractor and 2 
trailing units—LCV
LENGTH OF CARGO-CARRYING 
UNITS: 58 feet
MAXIMUM ALLOWABLE GROSS 
WEIGHT: 154,000 pounds
OPERATIONAL CONDITIONS:

W E I G H T :  The single-axle weight limit 
for LCV’s is 18,000 pounds for axles 
spaced 9 feet or more apart. For axles 
spaced more than 3.5 feet but less than 
9 feet apart, the single-axle weight limit 
is 13,000 pounds. The tandem-axle 
weight limit is 16,000 pounds per axle 
for the first tandem and 13,000 pounds 
per axle for all other tandems. Axles 
spaced less than 3.5 feet apart are 
limited to 9,000 pounds per axle. 
Maximum load per inch width of tire is 
700 pounds. Maximum gross weight is 
determined based on axle and axle 
group weight limits. The maximum 
practical gross weight is 154,000 
pounds.

When restricted seasonal loadings are 
in effect, load per inch width of tire and 
maximum axle weights are reduced as 
follows: Rigid pavements—525 pounds 
per inch of tire width, 25 percent axle 
weight reduction; Flexible pavements— 
450 pounds per inch of tire width, 35 
percent axle weight reduction.

D R I V E R :  The driver must have a 
commercial driver’s license with the 
appropriate endorsement.

V E H I C L E :  Truck height may not 
exceed 13,5 feet. There is no overall 
length for LCV’s operating on the 
Interstate System when semitrailer and 
trailer lengths do not exceed 28.5 feet.
If either the trailer or semitrailer is 
longer than 28.5 feet, the distance from 
the front of the first box to the rear of 
the second box may not exceed 58 feet.
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A combination of vehicles shall not 
have more than 11 axles, and the ratio 
of gross weight to net horsepower 
delivered to the clutch shall not exceed 
400 to 1.

P E R M I T :  Permits for divisible loads of 
more than 80,000 pounds must conform 
to either Federal or grandfathered axle 
and bridge spacing requirements.

A C C E S S : All designated State 
highways.

ROUTES: All Interstate routes and 
designated State highways.
LEGAL CITATIONS:
Michigan Public Act 300, section 

257.722
Michigan Public Act 300, section 

257.719
S T A T E :  M I S S I S S I P P I

COMBINATION: Truck tractor and 2 
trailing units
LENGTH OF THE CARGO-CARRYING 
UNITS: 65 feet
OPERATIONAL CONDITIONS:

W E IG H T : This combination must 
operate in compliance with State laws 
and regulations.

D R IV E R : The driver must have a 
commercial driver’s license with the 
appropriate endorsement,

V E H I C L E : Each trailing unit may be a 
maximum of 30 feet long.

P E R M I T :  None required.
A C C E S S : No restrictions, may operate 

Statewide.
ROUTES: All NN routes.
LEGAL CITATIONS: Section 63-5-19, 

Mississippi Code, Annotated, 1972.
S T A T E :  M I S S O U R I

COMBINATION: Truck tractor and 2 
trailing units—LCV
LENGTH OF THE CARGO-CARRYING 
UNITS: 109 feet

MAXIMUM ALLOWABLE GROSS 
WEIGHT: 120,000 pounds when 
entering Missouri from Kansas; 95,000 
pounds when entering from Nebraska;
90,000 pounds when entering from 
Oklahoma.

OPERATIONAL CONDITIONS: 
Missouri allows vehicles from 
neighboring States access to terminals in 
Missouri which are within 20 miles of 
the Missouri State Line. These vehicles 
must be legal in the State from which 
they are entering Missouri.

W E IG H T ,  D R IV E R ,  V E H I C L E : Same 
conditions which apply to a truck 
tractor and two trailing units legally 
operating in Kansas, Nebraska, or 
Oklahoma,

P E R M I T :  Annual blanket 
overdimension permits are issued to 
allow a truck tractor and two trailing

units legally operating in Kansas, 
Nebraska, or Oklahoma to move to and 
from terminals in Missouri which are 
located within a 20-mile band of the 
State Line for these three States. There 
is a permit fee per power unit. The 
permits carry routine permit 
restrictions, but do not address driver 
qualifications or any other restrictions 
not included in the rules and 
regulations for all permitted movement.

A C C E S S : Routes as necessary to reach 
terminals.

ROUTES: All NN routes within a 20- 
mile band from the Kansas, Nebraska, 
and Oklahoma borders.

LEGAL CITATIONS: § 304.170 and 
§ 304.200 Revised Statutes of Missouri 
1990.

S T A T E :  M I S S O U R I

COMBINATION: Truck tractor and 3 
trailing units—LCV
LENGTH OF THE CARGO-CARRYING 
UNITS: 109 feet

MAXIMUM ALLOWABLE GROSS 
WEIGHT: 120,000 pounds when 
entering Missouri from Kansas; 90,000 
pounds when entering from Oklahoma.

OPERATIONAL CONDITIONS: 
Missouri allows vehicles from 
neighboring States access to terminals in 
Missouri which are within 20 miles of 
the Missouri State Line. These vehicles 
must be legal in the State from which 
they are entering Missouri.

W E IG H T ,  D R IV E R ,  V E H I C L E :  Same 
conditions which apply to a truck 
tractor and three trailing units legally 
operating in Kansas or Oklahoma.

P E R M I T :  Annual blanket 
overdimension permits are issued to 
allow a truck tractor and three trailing 
units legally operating in Kansas or 
Oklahoma, to move to and from 
terminals in Missouri which are located 
within a 20-mile band of the State Line 
for these two States. There is a permit 
fee per power unit. The permits carry 
routine permit restrictions, but do not 
address driver qualifications or any 
other restrictions not included in the 
rules and regulations for all permitted 
movement.

A C C E S S : Routes as necessary to reach 
terminals.

ROUTES: All NN routes within a 20- 
mile band from the Kansas and 
Oklahoma borders.

LEGAL CITATIONS: § 304.170 &
§ 304.200 Revised Statutes of Missouri 
1990.

S T A T E :  M O N T A N A

COMBINATION: Truck tractor and 2 
trailing units—LCV
LENGTH OF CARGO-CARRYING 
UNITS: 93 feet
MAXIMUM ALLOWABLE GROSS 
WEIGHT: 137,800 pounds
OPERATIONAL CONDITIONS:

W E I G H T :  Except for vehicles 
operating under the Montana/Alberta 
Memorandum of Understanding (MOU), 
any vehicle carrying a divisible load 
over 80,000 pounds must comply with 
the Federal Bridge Formula found in 23 
U.S.C. 127.
Maximum single-axle limit: 20,000 

pounds
Maximum tandem-axle limit: 34,000 

pounds
Maximum gross weight is based upon 

application of the Bridge Formula. 
Maximum weight allowed per inch of 

tire width is 600 pounds.
W E IG H T ,  M O N T A N A / A L B E R T A  

M O U :

Maximum single-axle limit: 20,000 
pounds

Maximum tandem-axle limit: 37,500 
pounds

Maximum tridem-axle limit:
Axles spaced from 94" to less than 

118": 46,300 pounds 
Axles spaced from 118" to less than 

141": 50,700 pounds 
Axles spaced from 141" to 146":

52,900 pounds 
Maximum gross weight:

A-Train: 118,000 pounds 
B-Train (eight axle): 137,800 pounds 
B-Train (seven axle): 124,600 pounds 
The designation of “A-Train” or “B- 

Train” refers to the manner in which the 
two trailing units are connected.

D R I V E R :  The driver must have a 
commercial driver’s license with the 
appropriate endorsement.

V E H I C L E :  No special requirements 
beyond compliance with Federal Motor 
Carrier Safety Regulations.

P E R M I T :  Special permit required for 
double trailer combinations if either 
trailer exceeds 28.5 feet. Permits are a 
available on an annual or a trip basis | 
and provide for continuous travel. 
Statutory reference: 61-10-124, MCA. 
For vehicles being operated under the 
Montana/Alberta MOU, operators must 
have paid gross vehicle weight fees for 
the total weight being carried. In 
addition, a term Restricted Route and 
Oversize Permit for which an annual fee 
is charged must be obtained. Finally, 
vehicle operators must secure a single
trip, overweight permit prior to each 
trip.

A C C E S S : Access must be authorized 
by the Montana DOT. For vehicles
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operated under the Montana/Alberta 
MOU, access routes from 1-15 into 
Shelby are authorized when permits are 
issued. For vehicles with a cargo
carrying length greater than 88 feet, but 
not more than 93 feet, a 2-mile access 
from the Interstate System is 
automatically granted to terminals and 
service areas. Access outside the 2-mile
provision may be granted on a case-by- 
case basis by the Administrator of the 
Motor Carrier Services Division.

ROUTES: Combinations with a cargo
carrying length greater than 88 feet, but 
not more than 93 feet, are limited to the 
Interstate System. Combinations with a 
cargo-carrying length of 88 feet or less 
can use all NN routes except U.S. 87 
from milepost 79.3 to 82.5. For vehicles 
being operated under the Montana/ 
Alberta MOU, the only route available is 
1—15 from the border with Canada to
Shelby.

LEGAL CITATION: 
61-10-124 61-10-104

MCA. MCA.
61-10-107 61-10-121

(3) MCA. MCA.

ARM
18.8.509(6)

ARM
18.8.517,
518

Montana/Alberta Memorandum of 
Understanding

Administrative Rules of Montana
S T A T E :  M O N T A N A

COMBINATION: Truck tractor and 3 
trailing units—LCV
LENGTH OF THE CARGO-CARRYING 
UNITS: 100 feet
MAXIMUM ALLOWABLE GROSS 
WEIGHT: 131,060 pounds
OPERATIONAL CONDITIONS:

W E I G H T :  Any vehicle carrying a 
divisible load over 80,000 pounds must 
comply with the Federal Bridge 
Formula found in 23 U.S.C. 127. 
Maximum single-axle limit: 20,000 

pounds
Maximum tandem-axle limit: 34,000 

pounds
Maximum gross weight is based upon 

application of the BridgeJFormula. 
Maximum weight allowed per inch of 

tire width is 600 pounds.
D R I V E R :  Drivers of three trailing unit 

combinations must be certified by the 
operating company. This certification 
includes an actual driving test and 
knowledge of Federal Motor Carrier 
Safety Regulations and State law 
pertaining to triple vehicle operations. 
Drivers are also required to have a 
commercial driver’s license with the 
appropriate endorsement.

V E H I C L E :  The 100-foot cargo-carrying 
length is only with a conventional 
tractor within a 110-foot overall length 
limit. If a cabover tractor is used, the

cargo length is 95 feet within a 105-foot 
overall length limit. Vehicles involved 
in three trailing unit operations must 
comply with the following regulations:

1. Shall maintain a minimum speed of 
20 miles per hour on any grade;

2. Kingpins must be solid and 
permanently affixed;

3. Hitch connections must be no-slack 
type;

4. Drawbars shall be of minimum 
practical length;

5. Permanently affixed axles must be 
designed for the width of the trailer;

6. Anti-sail mudflaps or splash and 
spray suppression devices are required;

7. The heavier trailers shall be in front 
of lighter trailers;

8. A minimum distance of 100 feet per 
10 miles per hour is required between 
other vehicles except when passing;

9. Operating at speeds greater than 55 
miles per hour is prohibited; and

10. Vehicle and driver are subject to 
Federal Motor Carrier Safety 
Regulations.

Reference: 18.8.517 Administrative 
Rules of Montana.

P E R M I T :  Special triple vehicle 
permits are required for the operation of 
these combinations. Permits are 
available on an annual or trip basis. 
Permits are good for travel on the 
Interstate System only and are subject to 
the following conditions:

1. Travel is prohibited during adverse 
weather conditions;

2. Transportation of Class A 
explosives is prohibited; and

3. Companies operating triple 
combinations must have an established 
safety program including driver 
certifications.

A C C E S S : Access is for 2 miles beyond 
the Interstate System, or further if 
granted by the Administrator of the 
Motor Carrier Services Division.

ROUTES: Interstate System routes in 
the State.

LEGAL CITATION: 18.8.517 
Administrative Rules of Montana.
S T A T E :  M O N T A N A

COMBINATION: Truck-Trailer
LENGTH OF CARGO-CARRYING 
UNITS: 88 feet
OPERATIONAL CONDITIONS:

W E I G H T :  This combination must 
operate in compliance with State laws 
and regulations. Because it is not an 
LCV, it is not subject to the ISTEA 
freeze as it applies to maximum weight,

D R I V E R ,  a n d  A C C E S S : Same as the 
MT-TT2 combination.

V E H I C L E :  Same as the MT-TT2 
combination, except overall length 
limited to 95 feet.

P E R M I T :  Special permit required if 
overall length exceeds 75 feet. Special 
permits allow continuous travel and are 
available on an annual or trip basis.

ROUTES: Same as the MT-TT2 
combination.

LEGAL CITATIONS: 61-10-121 and 
61-10-124, MCA.
S T A T E :  M O N T A N A

COMBINATION: Truck-trailer-trailer
LENGTH OF THE CARGO-CARRYING 
UNITS: 103 feet

W E I G H T :  This combination must 
operate in compliance with State laws 
and regulations. Because it is not an 
LCV, it is not subject to the ISTEA 
freeze as it applies to maximum weight.

D R IV E R ,  P E R M I T ,  a n d  A C C E S S : Same 
as the MT—TT2 combination.

V E H I C L E :  The cargo-carrying unit 
length is 103 feet with a conventional 
truck within a 110-foot overall length 
limit, and 98 feet with a cab-over-engine 
truck within a 105-foot overall length 
limit. On two-lane highways the cargo- 
carrying unit length is 88 feet within a 
95-foot overall length limit.

R O U T E S : All NN routes except U.S.
87 between mileposts 79,3 and 82.5.
LEGAL CITATIONS:
61-10-124 MCA 
61-10-121 MCA 
ARM 18-8-509
S T A T E :  N E B R A S K A

COMBINATION: Truck tractor and 2 
trailing units—LCV
LENGTH OF THE CARGO-CARRYING 
UNITS: 95 feet
MAXIMUM ALLOWABLE GROSS 
WEIGHT: 95,000 pounds
OPERATIONAL CONDITIONS:

W E I G H T :  The following conditions 
are for a truck tractor and 2 trailing 
units with a length of cargo-carrying 
units of 65 feet or less.
Maximum Weight:

Single axle = 20,000 pounds 
Tandem axle -  34,000 pounds 
Gross = Determined by Federal Bridge 

Formula B, but not to exceed 95,000 
pounds.

Truck tractor and 2 trailing unit 
combinations with a length of cargo
carrying units of over 65 feet are 
required to travel empty.

D R I V E R :  The driver must have a 
commercial driver’s license with the 
appropriate endorsement. There are no 
additional special qualifications where 
the cargo-carrying unit lengths are 65 
feet or less. For cargo-carrying unit 
lengths over 65 feet, the driver must 
comply with all State and Federal
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requirements and must not have had 
any accidents while operating such 
vehicles.

V E H I C L E : For combinations with a 
cargo-carrying length over 65 feet, but 
not over 85 feet, the semitrailer cannot 
exceed 48 feet in length and the full 
trailer cannot be less than 26 feet or 
more than 28 feet long. The shorter 
trailer must be placed to the rear. The 
wheel path of the trailer(s) cannot vary 
More than 3 inches from that of the ■ 
towing, vehicle.

For combinations with a cargo - 
carrying length greater than 85 feet, up 
to and including 95 feet, the trailers 
must be of approximately equal length ,

P E R M IT : A weight permit in 
accordance with Chapter 12 of the 
Nebraska Department of Roads Rules 
and Regulations is required for 
operating on the Interstate System with 
weight in excess of 80,000 pounds. 
Combinations with a length of cargo- 
carrying units over 65 feet are not 
eligible for the overweight permit. A 
length permit, in accordance with 
Chapter 11 of the Nebraska Department 
of Roads Rules and Regulations, is 
required for two trailing unit 
combinations with a length of cargo
carrying units over 65 feet in length. 
Conditions of the length permit prohibit 
movements on Saturdays, Sundays, and 
holidays; when ground wind speed 
exceeds 25 miles per hour; and when 
visibility is less than 800 feet.
Movement is also prohibited during 
steady rain, snow, sleet, ice, or other 
conditions causing slippery pavement. 
Between November 15 and April 15 
permission to move must be obtained 
from the Nebraska Department of Roads 
Permit Office within 3 hours of the 
movement. Between April 16 and 
November 14 permission to move must 
be obtained within 3 days of the 
movement. Fees are charged for the 10- 
day weight permit and the annual 
length permit. These permits can be 
revoked if  the terms are violated.

A C C E S S : Two trailing unit 
combinations with a length of cargo
carrying units of not more than 65 feet 
may operate on all State highways. For 
two trailing unit combinations with a 
length of cargo-carrying units over 65 
feet, access to and from the Interstate is 
limited to designated staging areas 
within 6 miles of I—80 between the 
Wyoming State Line and Exit 440 
(Nebraska Route 50). Except for weather, 
emergency, and repair, two trailing unit 
combinations with a length of cargo
carrying units over 65 feet cannot 
reenter the Interstateafter having left iti

ROUTES: Vehicles requiring length 
permits are restricted to 1-80 from 
Wyoming to Exit 440 (Nebraska ' !

Highway 50). There are no route 
restrictions for vehicles not requiring 
length permits.
LEGAL CITATIONS:
Nebraska Revised Statutes Reissued 

1988
§ 39-6,179 (Double trailers under 65 

feet)
§ 39-6,179.01 (Double trailers over 65 

feet)
§ 39-6,180.01 (Authorized weight 

limits)
§39-6,181 (Vehicles; size; weight; load;

overweight; special permits; etc.) 
Nebraska Department of Roads Rules 

and Regulations, Title 408, Chapter 1 
(Double trailers over 65 feet)

- S T A T E :  N E B R A S K A

COMBINATION; Truck tractor and 3 
trailing units
LENGTH OF THE CARGO-CARRYING 
UNITS: 95 feet
OPERATIONAL CONDITIONS:

W E I G H T :  A truck tractor and three 
trailing unit combination is required to 
travel empty.

D R IV E R ,  P E R M I T ,  a n d  A C C E S S : Same 
as the NE-TT2 combination.

V E H I C L E :  A  three trailing unit 
combination must have trailers of 
approximately equal length and the 
overall vehicle length cannot exceed 
105 feet.

ROUTES: 1-80 from Wyoming to Exit 
440 (Nebraska Highway 50)
LEGAL CITATIONS:
Neb. Rev. Sfat. § 39-6.179,01 (Reissue 

1988)
Nebraska Department of Roads Rules 

and Regulations, Title 408, Chapter 1
S T A T E :  N E B R A S K A

COMBINATION: Truck-trailer
LENGTH OF THE CARGO-CARRYING 
UNITS; 68 feet
OPERATIONAL CONDITIONS

W E I G H T :  This combination must 
operate in compliance with State laws 
and regulations. Because it is not an 
LCV, it is not subject to the ISTEA 
freeze as it applies to maximum weight 

D R IV E R : The driver must have a 
commercial driver’s license with the 
appropriate endorsement.

V E H I C L E :  The overall vehicle length, 
including load, cannot exceed 75 feet. 

P E R M I T :  Nb permit is  required. 
A C C E S S : Statewide during daylight 

hours only, ’ ■' j
ROUTÉS: All NN routes.
LEGAL CITATIONS: Neb. Rev. Stat 

§ 39-6,179.

S T A T E :  N E V A D A

COMBINATION: Truck tractor and 2" ’ |
trailing units—LCV
LENGTH OF.THE CARGO-CARRYING j 
UNITS: 95 feet
MAXIMUM ALLOWABLE GROSS ■ 
WEIGHT: 129,000 pounds
OPERATIONAL CONDITIONS:

W E IG H T : The single-axle weight limit ’ 
is 20,000 pounds, the tandem-axle 
weight limit is 34,000 pounds, and the 
gross weight is subject to the Federal 
Bridge Formula limits, provided that 
two consecutive tandems with a 
distance of 36 feet or more between the 
first and last axle may carry 34,000 
pounds on each tandem.

D R I V E R :  The driver must have a 
commercial driver's license with the 
appropriate endorsement, be at least 25 
years old, and have had a medical exam 
within previous 24 months, Every 
operator must be covered by a liability 
insurance policy with personal injury j 
and property damage limits meeting 
State requirements.

V E H I C L E :  No trailer may be longer 
than 48 feet. If one trailer is 48 feet long, 
the other trailer cannot exceed 42 feet, - 
Towed vehicles must not shift or sway \ 
more than 3 inches to right or left and j. 
must track in a straight line on a level, jj 
smooth paved highway. Vehicles must i; 
be able to accelerate and operate on a 
level highway at speeds w hich are 
compatible with other traffic and with 
the speed limits and must be-able to 
maintain a minimum of 20 miles per 
hour on any grade on which they may 
operate. All vehicles must have safety 
chains on converter dollies, Vehicles 
must carry snow chains for each drive 
wheel.

Vehicle operations may be suspended 
in adverse weather and high winds, as 
determined by police nr the Nevada 
DOT.

The shortest trailer must be in the rear 
of a combination unless it is heavier 
than the longer trailer.

Brakes must comply with all State 
and Federal requirements for 
commercial vehicles including 
automatic braking for separation of 
vehicles, parking brakes, and working 
lights.

Vehicles must not exceed posted 
speed limits and cannot operate on any 
high way on which they cannot at all 
times stay on the ¿right side of the center 
line, All LCV’s must kebp a distanceof 
at least 500 feet from each other.

Every full-sized truck or truck tractor 
used in a combination of vehicles must 
be equipped with at least the following , 
emergency and safety equipmebt:
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1. One fire extinguisher which meets 
“Classification B ” of the National Fire 
Protection Association*

2. One spare light bulb for every 
electrical lighting device used on the 
rear of the last vehicle in a combination 
of vehicles.

3. One spare fuse for each different 
kind and size of fuse used in every 
vehicle in the combination of vehicles.
If the electrical system of any vehicle in 
the combination contains any devices 
for protection of electrical circuits from 
overloading, other than fuses and circuit 
breakers which can be reset, one spare 
of each such device must be kept as 
emergency and safety equipment.

4. Any flares, reflectors or red 
electrical lanterns which meet State or 
Federal law or regulation.

Before operating a combination of 
vehicles on a highway of this State, the 
owner or operator of the combination 
shall certify to the Nevada DOT, on a 
form provided by it, that all vehicles 
and equipment in the combination meet 
the requirements of and will be operated 
in compliance with NAC 484.300 to 
484.440, inclusive.

All axles except for steering axles and 
axles that weigh less than 10,000 
pounds must have at least four tires 
unless the tire width of each tire on the 
axles is 14 inches or greater.

PERM IT: Permits are required and a 
fee is charged. They may be revoked for 
violation of any of the provisions of the 
legal regulations. The State may 
suspend operation on roads deemed 
unsafe or impracticable. Permits must 
be carried in the vehicle along with 
identification devices issued by the 
Nevada Department of Motor Vehicles.

A C C ESS: As authorized by the 
Nevada DOT.

ROUTES: All NN routes, except US 93 
from Nevada State route 500 to Arizona.

LEGAL CITATIONS: NRS 484.400, 
.405(4), .425, .430, .739, 408.100-1, 
.100-6(a)»and 706.531. Also, 
“Regulations for the Operation of 70 to 
105 foot Combinations” (1990).
ST A T E : NEVADA

COMBINATION: Truck tractor and 3 
trailing units—LCV
LENGTH OF THE CARGO-CARRYING 
UNITS: 95 feet
MAXIMUM ALLOWABLE GROSS WEIGHT:
129.000 pounds

OPERATIONAL CONDITIONS: Same 
as the NV—TT2 combination.

ROUTES: Same as the NV-TT2 
combination.

LEGAL CITATIONS: Same as the NV— 
TT2 combination.

STA TE: NEVADA

COM BINATIO N : T ru ck-tra iler, a n d  
T ru ck-tra iler-tra iler

LENGTH OF THE CARGO-CARRYING 
UNITS: 98 feet
OPERATIONAL CONDITIONS:

W EIGHT: This combination must 
operate in compliance with State laws 
and regulations. Because it is not an 
LCV, it is not subject to the ISTEA 
freeze as it applies to maximum weight.

DRIVER, VEHICLE, a n d  A CCESS: 
Same as the NV—TT2 combination.

PERM ITS: S a m e  as the NV-TT2 
combination, except permits for Truck- 
trailer, or Truck-trailer-trailer 
combinations are only required when 
the overall length is 70 feet or more.

ROUTES: Same as the NV-TT2 
combination.

LEGAL CITATIONS: Same as the NV— 
TT2 combination.
ST A T E : N EW  M EXICO

COMBINATION: Truck tractor and 2 
trailing units—LCV
LENGTH OF THE CARGO-CARRYING 
UNITS: Not applicable
MAXIMUM ALLOWABLE GROSS 
WEIGHT: 86,400 pounds

OPERATIONAL CONDITIONS: The 
caigo-carrying length restriction does 
not apply to this combination. The 
length of each trailing unit is limited to
28.5 feet. This describes a two trailing 
unit vehicle whose operation is 
guaranteed by the STAA of 1982 
regardless of inter-unit spacing. As long 
as each trailing unit is 28.5 feet long or 
less, cargo-carrying length is not 
restricted. This combination is listed as 
a LCV because it can exceed the 80,000- 
pound threshold established in the 
Congressional definition. The 86,400- 
pound gross weight limit is 
grandfathered for New Mexico.

W EIGHT: S in g le  axle = 21,600 
pounds. Tandem axle =  34,200 pounds. 
Load per inch of tire width = 600 
pounds. The total gross weight with 
load imposed on the highway by any 
vehicle or combination of vehicles 
where the distance between the first and 
last axles is less than 19 feet shall not 
exceed that given for the respective 
distances in the following table:

Distance in feet between first and 
last axles of group

Allowed 
load in 
pounds 

on group 
of axles

4 ............. .... _______ 34 320
5 -___..._______ 35100
6 ............. ...................... 35380
7 ...................................... ...... 36,660

Distance in feet between first and 
last axles o f group

Allowed 
lo  ad in 
-pounds 
on group 
of axles

8 .............. .....................•' ............... 37,440 
38,220 
39,000 
39,780 
40,560 
41,340 
42,120 

' 42,900 
43,680 
44,460 
45,240

9 ..............................
1 0 ______ _____ _____ ;  ..... .....
11 . ........ ........ ..............
1 2 ............ ........ .............. ...................
1 3  ................. ................. ................. ................. ................. .................
1 4  ...........................................
15 .......................................... ..
1 6 .............
1 7 ..................
18 ......... ........... ..... ........ ..................

The total gross weight with load 
imposed on the highway by any vehicle 
or combination of vehicles where the 
distance between the first and last axles 
is 19 feet or more shall not exceed that 
given for the respective distances in the 
following table:

Distance in feet between first and 
last axles of group

Allowed 
load in 
pounds 

on group 
of axles

1 9 ....... ........... . 53,100
54,000
54,900
55,800
56,700
57,600
58,500
59,400

2 0 ..... ................. .
21 ......... ............... .......... ..............
2 2 ..... ....... ......... ...................... .
2 3 ..................................................... .
24 .. ... ... ..............................
2 6 ......... ^
2 6 ................ . . ■
27 ____ ________ 60300

6,1,200
62,100
63.000
63.900
64.800
65.700 
66,600 
67,500 
68,400 
69,300 
70,200 
71,100
72.000
72.900
73.800
74.700 
75,600

2 8 .........................

3 0 ........................... ............
31 .... ............. ...........
32 ...................... ..... ......................
3 3 ...................................... ...........
34 ...... ..... ...... ............ .............. .
3 5 ..... - -  -..... -...........
3 6 ........... .......
37 . . ...... ......
3 8 ........  ,
3 9 ..... ..............
4 0 ..... .......... ................. ................
41 ....... ......... ................... .............
4 2 .............
4 3 .......
44 ............. ..................................
4 5 ............. ....... 76,500
48 . . 77,400

78,300
79,200
80,100
81,000
81,900

4 7___ __
48 .........
49 ...............
5 0 ......... .....................................
51 ........... ........ ..............................
52 . 82,800

83,7005 3 .......
54 _____ ____ ____________ ____ 84,600
5 5 .... 85.500
56 and over____ ..__ ___ ____ _ 86,400

The distance between the centers of 
the axles shall be measured to the 
nearest even foot. When a fraction is 
exactly one-half the next larger whole 
number shall be used.
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DRIVER: The driver must have a 
commercial driver’s license with the 
appropriate endorsement.

VEHICLE: No special requi rements 
beyond normal Federal Motor Carrier or 
State regulations. The maximum length 
of the trailing units is 28.5 feet .

PERM IT: None Required.
ACCESS: STAA vehicles must be 

allowed reasonable access in accordance 
with 23 CFR 658.19. '

ROUTES: All Interstate highways.
LEGAL CITATIONS:
86-7-409 NMSA 1978 
66-7-410 NMSA 1978
STATE: NEW YORK
COMBINATION; Truck tractor and 2 
trailing units—LCV
LENGTH OF THE CARGO-CARRYING 
UNITS: 102 feet
MAXIMUM ALLOWABLE GROSS 
WEIGHT: 143,000 pounds
OPERATIONAL CONDITIONS:

WEIGHT: The following information 
pertains to tandem trailer combinations 
with either trailer more than 28.5 feet 
long but not more than 48 feet long. A 
nine-axle combination vehicle may not 
exceed a total maximum gross weight of
143.000 pounds. An eight-axle 
combination vehicle may not exceed a 
total maximum gross weight of 138,400 
pounds. The maximum gross weight 
that may be carried upon any 
combination of units is limited by the 
m axim um  gross weight that can be 
carried upon the axles as follows, For a 
nine-axle combination: Drive axles—
36.000 pounds, axles four/five—36,000 
pounds, axles six/seven-—27,000 
pounds, and axles eight/nine—36,000 
pounds. A minimum 12-foot axle 
spacing between the fifth and sixth 
axles is also required on the nine-axle 
LCV. For an eight-axle combination; 
Drive axles—36,000 pounds, axles four/ 
five—36,000 pounds, sixth axle—22,400 
pounds, and axles seven/eight—36,000 
pounds. The eight-axle LCV has no 
m inim um  axle-spacing requirements.
For gross weights in excess of 138,400 
pounds the combination must include a 
tandem-axle dolly to meet the nine-axle 
requirements. Maximum permissible, 
gross weight for B-train combination is
127.000 pounds.

When the gross weight of the two 
trailers in a tandem combination vary 
more than 20 percent, the heaviest of 
the two must be placed in the lead 
position.

For tandem trailer combinations in 
which neither trailing unit exceeds 28.5 
feet in length the following maximum 
allowable weights apply: for a single

axle—28,000 pounds (except that 
steering axles may not exceed 22,400 
pounds), for a tandem axle—42,500 
pounds, for a tri-axle—52,500 pounds. 
The gross weight may not exceed
100,000 pounds or the manufacturers 
gross weight rating, whichever is lower.

DRIVER: For operation on highways 
under the jurisdiction of the New York 
State Thru way Authority (NY ST A), 
except for the full length of 1-84 and 
that portion of I—287 from Thruway exit 
8 to I—95, the driver must have a 
commercial driver’s license with the 
appropriate endorsement, and hold a 
Tandem Trailer Driver’s Permit issued 
by the NYSTA. In order to obtain an 
NYSTA driver’s permit, an applicant 
must (1) hold a valid commercial 
driver’s license with multiple-trailer 
endorsement; (2) be over 26 years old, 
in good health, and have at least 5 years 
of provable experience driving tractor- 
trailer combinations; and (3) meet all 
other application requirements with 
regard to driving history established by 
the NYSTA. Qualified drivers receive à 
Tandem Trailer Driver’s Permit for 
Tandem Vehicle Operation which is 
valid only for the operation of the 
certified equipment owned by the 
company to which the permit is issued.

For operation on highways under the 
jurisdiction of the New York State DOT. 
cities not wholly included in one 
county, the full length of 1-84 and that 
portion of I—287 from Thruway exit 8 to 
1—95, the driver must have a commercial 
driver's license with the appropriate 
endorsement.

VEHICLE: All vehicles must meet the 
requirements of applicable Federal and 
State statutes, rules, and regulations. 
Vehicles operating on highways under 
the jurisdiction of the NYSTA, except 
for the full length of 1-84 and that 
portion of 1—287 from Thruway exit 8 to 
1-95, must also meet the following 
additional requirements. The tractor 
manufacturer and the permittee shall 
certify to the N YSTA prior to the 
approval of the tractor that it is capable 
of hauling the maximum permissible 
gross load at a speed of not less than 20 
miles per hour on all portions of the 
thru way system.

The brakes on any vehicle, dolly 
converter, or combination of vehicles 
shall comply with 49 CFR part 393 and, 
in addition, any vehicle or dolly 
converter shall meet the provisions of 
the New York State Traffic Law.

Tandem trailer operations shall be 
equipped, at a minimum, with 
emergency equipment as required by 49 
CFR part 393, subpart H, as amended, 
tiré chains from October 15 to May 1 of 
each year, a fire extinguisher with an 
aggregate rating of 20BC, and each

trailer with specific lamps and 
reflectors.

All tractors certified by the NYSTA 
for usé with tandem trailers will be 
assigned an identification number by 
the NYSTA which must be placed on 
the vehicle. The number must be at least 
3 inches in height and visible to a 
person standing at ground level 
opposite the driver’s position in the cab.

Axle Type. Tractors to be used for 
hauling 110,000 pounds or more shall 
be equipped with tandem rear axles, 
both with driving power; Tractors to be 
used for hauling 110,000 pounds or less 
may have a single drive axle. Tandem 
combinations using single wheel tires 
commonly referred to as “Super 
Singles” are required to use triple-axle 
tractors, dual-axle trailers, and dual-axle 
dollies.

Dollies. Every converter dolly 
certified on and after June 1.1968, used 
to convert a semitrailer to a full trailer 
may have either single or tandem axles 
at the option of the permittee. Single
axle dollies may not utilize low profilé 
tires. Combination vehicles with a gross 
weight in excess of 138,400 pounds 
must have a tandem-axlé dolly to meet 
the nine-axle requirement. If the 
distance between two semitrailers is 10 
feet or more, the dolly shall be equipped 
with a device or the trailers connected 
along the sides with suitable material to 
indicate they are in effect one unit. The 
devices or connection shall be approved 
by the NYSTA prior to use on a tandem 
trailer combination. The NYSTA 
tandem-trailer provisions require that 
converter dollies shall be coupled with 
one or more safety chains or cables to 
the frame or an extension of the frame 
of the motor vehicle by which it is 
towed. Each dolly converter must also 
be equipped with mud flaps. Tandem 
combinations using a sliding fifth wheel 
attached to the lead trailer, known as a 
“B-Train” combination, will require a 
separate Thru way Engineer Service 
approval prior to the initial tandem run. 
Special provisions regarding B-Trains 
will be reviewed at the time of the, 
application or request for use on the 
Thru way.

PERMIT: For operation on highways 
under the jurisdiction of the New York 
State DOT, cities not wholly included in 
one county, or the following highway 
sections under NYSTA jurisdiction; the 
full length of 1-84 and that portion of I— 
287 from Thruway exit 8 to 1-95, a 
permit to exceed the weight limits set 
forth in section 385(15) of the New York 
State Vehicle and Traffic Law must be 
obtained from the State DOT, city 
involved, or the NYSTA. A feeds 
charged for thé permit. ■

■i

i
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For operation on highways under the 
jurisdiction of the NYSTA, except for 
the full length of 1-84 said that portion 
of 1—287 from Thru way exit 8 to 1-95, 
companies must file an application for 
a Tandem Trailer Permit with the 
NYSTA. Permits are issued to such 
companies upon meeting qualifications, 
including insurance, for tandem 
combinations over 65 feet in length. No 
permit fee is charged; however, 
Thruway tolls are charged for each use 
of the Thruway, and the equipment 
must be certified by the NYSTA 
annually. The annual re-certification of 
equipment is handled by: New York 
State Thruway Authority, Manager of 
Traffic Safety Services, P.O. Box 189, 
Albany, New York 12201-0189

Transportation of hazardous materials 
is subject to special restrictions plus 49 
CFR part 397 of the Federaf Motor 
Carrier Safety Regulations.

ACCESS: For tandem trailer 
combinations with either trailer more 
than 28.5 feet long but not more than 48 
feet long, the following access is 
available to authorized operating routes. 
1-87 (New York Thruway) Access

provided at Thruway Exit 21B to or 
from a point 1,500 feet north of the 
Thruway on US 9W.

1—90 (NYSTA-Berkshire Section) access 
provided at:

(1) Thruway Exit B - l  to or from a 
point 0.8 mile north of the southern 
most access ramp on US 9.

(2) Thruway Exit B-3 within a 2,000- 
foot radius of the Thruway ramps to 
NY 22.

1—90 (New York Thruway j access 
provided at:

(1) Thruway Exit 28 within a radius 
of 1,500 feet of the toll booth at 
Fultonville, New York.

(2) Thruway Exit 32 to or from a point
0.6 mile north of the Thruway along 
NY 233.

(3) Thruway Exit 44 to or from a point
0.8 mile from the Thruway along 
NY 332 and Collett Road.

(4) Thruway Exit 52 to or from:
(a) A point 1.7 miles west and south 

of the Thruway via Walden Avenue 
and NY 240 (Harlem Road);

(b) A point 0.85 mile east and south 
of the Thruway via Walden Avenue 
and a roadway purchased by the 
Town of Cheektowaga from 
Sorrento Cheese, Inc.

(5) Thru way Exit 54 to or from a point 
approximately 2.5 miles east and 
north of the Thruway via routes NY 
400 and NY 277.

(6) Thruway Exit 56 to or from a point 
approximately 2 miles west and 
south of the Thruway via NY 179 
and Old Mile Strip Road.

1—190 (NYSTA—Niagara Section) access 
provided at:

(1) Thruway Exit N l to or from:
(a) A point 0.8 mile west of the

Thruway exit along Dingens Street.
(h) A point 0.45 mile from the 

Thruway exit via Dingens Street 
and James E. Casey Drive.

(2) Thruway Exit N5 to or from a 
point approximately 1.0 miles south 
of the Thru way via Louisiana Street 
and South Street.

(3) Thruway Exit N15 to or from a 
point 0.5 mile southeast of the 
Thraway via NY 325 (Sheridan 
Drive) and Kenmore Avenue.

(4) Thruway Exit N17 to or from:
(a) A point 1.5 miles north of the 

Thraway on NY 266 (River Road).
(b) A point approximately 0.4 mile 

south of the Thraway on NY 266 
(River Road).

Tandem trailer combinations in 
which neither trailing unit exceeds
28.5 feet in length are restricted to 
the Designated Qualifying and 
Access Highway System.

ROUTES: For tandem trailer 
combinations with either trailer more 
than 28,5 feet long, but not more than 
48 feet long, the following routes are 
available:

From To
1-87 (New Bronx/West- Thruway Exit

York Chester 24.
Thruway). County

Line.
1-90 (New Pennsylvania. Thruway Exit

York
Thruway).

24.

1-90 (New Thruway Exit Nlassachu-
York
Thruway

B-1. setts.

Berkshire
Section).

1-190 (New Thruway Exit Infl Border -
York 53. with Can-
Thruway ada.
Niagara
Section).

NY912M Thruway Exit Thruway Exit
(Berkshire 
Connection 
of foe New 
York
Thruway).

21A. B-1.

Tandem trailer combinations in 
which neither trailing unit exceeds 28.5 
feet in length may operate on all NN 
Highways.

LEGAL CITATIONS:
Public Authorities Law—Title 9, sec. 

350, et. seq. (section 361 is most 
relevant)

New York State Thraway Authority 
Rules & Regulations, sections 100.6, 
100.8, and 103.13

New York State Vehicle & Traffic Law,
sections 385 and 1630

STATE: NORTH DAKOTA
COMBINATION: Track tractor and 2 
trailing units—LCV
LENGTH OF THE CARGO-CARRYING 
UNITS: 103 feet
MAXIMUM ALLOWABLE GROSS 
WEIGHT: 105,500 pounds
OPERATIONAL CONDITIONS:
, WEIGHT: The Gross Vehicle Weight 
(GVW) of any vehicle or combination of 
vehicles is determined by the Federal 
Bridge Formula, including the exception 
for two sets of tandems spaced 36 feet 
apart.

No single axle shall carry a gross 
weight in excess of 20,000 pounds. 
Axles spaced 40 inches or less apart are 
considered one axle. Axles spaced 8 feet 
or more apart are considered as 
individual axles. The gross weight of 
two individual axles may be restricted 
by the weight formula. Spacing between 
axles shall be measured from axle center 
to axle center.

Axles spaced over 40 inches but less 
than 8 feet apart shall not carry a gross 
weight in excess of 17,000 pounds per 
axle. The gross weight of three or more 
axles in a grouping is determined by the 
measurement between the extreme axle 
centers. During the spring breakup 
season or on otherwise posted 
highways, reductions in the above axle 
weights may be specified.

The weight in pounds on any one 
wheel shall not exceed one-half the 
allowable axle weight. Dual tires are 
considered one, wheel.

The weight per inch of tire width 
shall not exceed 550 pounds. The width 
of tire shall be the manufacturer’s rating.

DRIVER: The driver must have a 
commercial driver’s license with the 
appropriate endorsement.

VEHICLE: The cargo length of a two 
trailing unit combination may not 
exceed 100 feet (when the power unit is 
a truck tractor) or 103 feet (when the 
power unit is a truck) when traveling on 
the NN or local highways designated by 
local 'authorities.

All hitches must be of a load-bearing 
capacity capable of bearing the weight 
of the towed vehicles. The towing 
vehicle must have a hitch commonly 
described as a fifth wheel or gooseneck 
design, or one that is attached to the 
frame.

The hitch on the rear of the vehicle 
connected to the towing vehicle must be 
attached to the frame of the towed 
vehicle. All hitches, other than a fifth 
wheel or gooseneck, must be of a ball
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and socket type with a locking device or 
a pintle hook.

The drawn vehicles shall be equipped 
with brakes and safety chains adequate 
to control the movement of, and to stop 
and hold, such vehicles. When the 
drawn vehicle is of a fifth wheel or 
gooseneck design, safety chains are not 
required.

In any truck or truck tractor and two 
trailer combination, the lighter trailer 
must always be operated as the rear 
trailer, except when the gross weight 
differential with the other trailer does 
not exceed 5,000 pounds.

The power unit shall have adequate 
power and traction to maintain a 
minimum speed of 15 miles per hour on 
all grades.

PERMIT: No permits are required for 
GVW of 80,000 pounds or less. Single- - 
trip permits are required for GVW 
exceeding 80,000 pounds. Weather 
restrictions (37-06-04-06, NDAC), 
weight distribution on trailers (37-06- 
04, NDAC), and signing requirements 
(37-06-04-05, NDAC) are applicable.

Movements of LCV’s are prohibited 
when:

1. Road surfaces, due to ice, snow, 
slush, or frost present a slippery 
condition which may be hazardous to 
the operation of the unit or to other 
highway users;

2. Wind or other conditions may 
cause the unit or any part thereof to 
swerve, whip, sway, or fail to follow 
substantially in the path of the towing 
vehicle; or

3. Visibility is reduced due to snow, 
ice, sleet, fog, mist, rain, dust, or smoke.

The North Dakota Highway Patrol 
may restrict or prohibit operations 
during periods when in its judgment 
traffic, weather, or other safety 
conditions make travel unsafe.

The last trailer in any combination 
must have a “LONG LOAD” sign 
mounted on the rear. It must be a 
minimum of 12 inches in height and 60 
inches in length. The lettering must be 
8 inches in height with 1-inch brush 
strokes. The letters must be black on a 
yellow background.

Legal width—8 feet 6 inches on all 
highways.

Legal height—13 feet 6 inches.
ACCESS: Access for vehicles with 

cargo-carrying length of 68 feet or more 
is 10 miles off the NN. Vehicles with a 
cargo-carrying length less than 68 feet 
may travel on all highways in North 
Dakota.

ROUTES: All NN routes.
LEGAL CITATIONS: North Dakota 

Century Code, section 38-12-04; North 
Dakota Administrative Code, article 37-
06.

ST A TE:NORTH DAKOTA
COMBINATION: Truck tractor and 3 
trailing units—LCV
LENGTH OF THE CARGO-CARRYING 
UNITS: 100 feet
MAXIMUM ALLOWABLE GROSS 
WEIGHT: 105,500 pounds
OPERATIONAL CONDITIONS:

WEIGHT, DRIVER, PERMIT, and 
ACCESS: Same as the ND-TT2 
combination.

VEHICLE: Same as the ND-TT2 
combination, and in addition, in any 
combination with three trailing units 
the lightest trailer must always be 
operated as the rear trailer. For the first 
two trailing units the lighter trailer must 
always be second except when the gross 
weight differential with the other trailer 
does not exceed 5,000 pounds.
ROUTES: Same as the ND-TT2 
combination.
LEGAL CITATIONS: Same as the ND- 
TT2 combination.
STATE: NORTH DAKOTA
COMBINATION: Truck-trailer, and 
Truck-trailer-trailer
LENGTH OF THE CARGO-CARRYING 
UNITS: 103 feet
OPERATIONAL CONDITIONS:

WEIGHT: This combination must 
operate in compliance with State laws 
and regulations. Because it is not an 
LCV, it is not subject to the ISTEA 
freeze as it applies to maximum weight.

DRIVER. VEHICLE, PERMIT, and  
ACCESS: Same as the ND-TT2 
combination.
ROUTES: Same as the ND-TT2 
combination.
LEGAL CITATIONS: Same as the ND- 
TT2 combination.
STATE: OHIO
COMBINATION: Truck tractor and 2 
trailing units—LCV
LENGTH OF THE CARGO-CARRYING 
UNITS: 102 feet
MAXIMUM ALLOWABLE GROSS 
WEIGHT: 127,400 pounds

OPERATIONAL CONDITIONS: Long 
double combination vehicles are only 
allowed on that portion of Ohio’s 
Interstate System which is under the 
jurisdiction of the Ohio Turnpike 
Commission (OTC). These same 
vehicles are not allowed on any portion 
of the Interstate System under the 
jurisdiction of the Ohio DOT.

WEIGHT: The OTC has established 
the following provisions for operation:

Maximum Weight: Single axle =
21,000 pounds; tandem axle spaced 4 
feet or less apart = 24,000 pounds; 
tandem axle spaced more than 4 feet but 
less than 8 feet apart = 34,000 pounds; 
gross weight for doubles 90 feet or less 
in length = 90,000 pounds; gross weight 
for doubles over 90 feet but less than 
112 feet in length = 127,400 pounds.

DRIVER: The driver must nave a 
commercial driver’s license with the 
appropriate endorsement, be over 26 
years of age, in good health, and shall 
have not less than 5 years of experience 
driving tractor-trailer or tractor-short 
double trailer motor vehicles. Such 
driving experience shall include 
experience throughout the four seasons. 
Drivers must comply with the 
applicable current requirements of the 
Federal Motor Carrier Safety 
Regulations, Federal Hazardous 
Materials Regulations, and the 
Economic and Safety regulations of the 
Ohio Public Utility Commission.

VEHICLE: Vehicles being operated 
under permit at night must be equipped 
with all lights and reflectors required by 
the Ohio Public Utilities Commission 
and the Federal Motor Carrier Safety 
Regulations, except that the trailer shall 
be equipped with two red tail lights and 
two red or amber stop lights mounted 
with one set on each side. Trailer and 
semitrailer length for doubles cannot 
exceed 48 feet, and mixed trailer length 
combinations are not allowed for 
combination vehicles over 90 feet in 
length. Combined cargo-carrying length, 
including the trailer hitch, cannot be 
less than 80 feet or more than 102 feet. 
The number of axles on a double shall 
be a minimum of five and a maximum 
of nine. A tractor used in the operation 
of a double shall be capable of hauling 
the maximum weight at a speed of not 
less than 40 miles per hour on all 
portions of the Turnpike.

PERMIT: A special permit is required 
if the vehicle is over 102 inches wide,
14 feet high, or 65 feet in length 
including overhang. Tractor-semitrailer- 
semitrailer combinations require a 
permit if over 75 feet in length, 
excluding an allowed 3-foot front 
overhang and a 4-foot rear overhang. For 
vehicles over 120 inches wide, 14 feet 
high, or 80 feet long or if any unit of the 
combination vehicle is over 60 feet in 
length, travel is restricted to daylight 
hours Monday through noon Saturday, 
except holidays and the day before and 
after holidays. Operators are restricted 
to daylight driving if the load overhang 
is more than 4 feet. A “Long Double 
Trailer Permit” issued by the OTC is 
required for operation of doubles in 
excess of 90 feet in length. Towing units 
and coupling devices shall have
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sufficient structural strength to ensure 
safe operation. Vehicles and coupling 
devices shall be so designed, 
constructed, and installed in a double as 
to ensure that any towed vehicles when 
traveling on a level, smooth paved 
surface will follow in the path of the 
towing vehicle without shifting or 
swerving more than 3 inches to either 
side of the path of the towing vehicle 
when the latter is moving in a straight 
line. Vehicle coupling devices and 
brakes shall meet the requireménts of 
the Ohio Public Utilities Commission 
and Federal Motor Carrier Safety 
Regulations. The distance between the 
rearmost axle of a semitrailer and the 
front axle of the next semitrailer in a 
coupled double unit shall not exceed 12 
feet 6 inches. In no event shall the 
distance between the semitrailers 
coupled in a double exceed 9 feet. 
Double and triple trailer combinations 
must be equipped with adequate, 
properly maintained spray-suppressant 
mud flaps on all axles except the 
steering axle. In the event that the gross 
weights of the trailers vary by more than 
20 percent, they shall be coupled 
according to their gross weights with the 
heavier trailer forward. A minimum 
distance of 500 feet shall be maintained 
between double units and/or triple units 
except when overtaking and passing 
another vehicle. A double shall remain 
in the right-hand, outside lane except 
when passing or when emergency or 
work-zone conditions exist. When, in 
the opinion of the OTC, the weather 
conditions are such that operation of a 
double is inadvisable, the OTC will 
notify the permittee that travel is 
prohibited for a certain period of time.

Class A and B explosives; Class A 
poisons; and Class 1, 2, and 3 
radioactive material cannot be 
transported in double trailer 
combinations. Other hazardous 
materials may be transported in one 
trailer of a double. The hazardous 
materials should be placed in the front 
trailer unless doing so will result in the 
second trailer weighing more than the 
first trailer.

shall be assembled and disassembled 
only in designated areas located at Exits 
4, 7 ,1 0 ,1 1 ,1 3 ,1 4 , and 16. ,

R o u t e s

From To

1-76 Ohio Turnpike Exit Pennsylvania.
Turnpike. 15.

1-80 Ohio Turnpike Exit Turnpike Exit
Turnpike. 8A. 15.

1-80/90 Ohio Indiana ......... Turnpike Exit
Turnpike. 8A.

LEGAL CITATIONS: Statutory 
authority, as contained in Chapter 5537 
of the Ohio Revised Code, to regulate 
the dimensions and weights of vehicles 
using the Turnpike.
STATE: OHIO
COMBINATION: Truck tractor and 3 
trailing units—LCV
LENGTH OF THE CARGO-CARRYING 
UNITS: 95 feet
MAXIMUM ALLOWABLE GROSS 
WEIGHT: 115,000 pounds

OPERATIONAL CONDITIONS: Same 
as the OH—TT2 combination, except as 
follows:

WEIGHT: Gross weight for triples 
with an overall length greater than 90 
feet but not over 105 feet in length =
115,000 pounds.

DRIVER: The driver must have a 
commercial driver’s license with the 
appropriate endorsement, be over 26 
years of age, in good health, and shall 
have not less than 5 years of experience 
driving double trailer combination 
units. Such driving experience shall 
include experience throughout the four 
seasons. Each driver must have special 
training oh triple combinations to be 
provided by the Permittee.

VEHICLE: Triple trailer combination 
vehicles are allowed to operate on the 
Turnpike provided the combination 
vehicle is at least 90 feet long but less 
than 105 feet long and each trailer is not 
more than 28.5 feet in length. The 
minimum number of axles on the triple 
shall be seven and the maximum is 
nine. ■ ■.

PERMIT: A triple trailer permit to 
operate on the Turnpike is required for

triple trailer combinations in excess of 
90 feet in length. There is an annual fee 
for the permit Class A and B explosives; 
Class A poisons; and Class 1 ,2 , and 3 
radioactive material cannot be 
transported in triple trailer 
combinations. Other hazardous 
materials may be transported in two 
trailers of a triple. The hazardous 
materials should be placed in the front 
two trailers unless doing so will result 
in the third trailer weighing more than 
either one of the lead trailers.

ACCESS: With two exceptions, triple 
trailer units shall not leave the Turnpike 
right-of-way and shall be assembled and 
disassembled only in designated areas 
located at Exits 4, 7 ,1 0 ,1 1 ,1 3 ,1 4 , and
16. The first exception is that triple 
trailer combinations are allowed on 
State Route 21 from 1-80 Exit 11 (Ohio 
Turnpike) to a terminal located 
approximately 500 feet to the north in 
the town of Richfield. The second 
exception is for a segment of State Route 
7 from Ohio Turnpike Exit 16 to 1 mile 
south.

Ro u t e s

From To

I-7 6  Ohio Turnpike Exit Pennsylvania.
Turnpike. 15.

I-8 0  Ohio Turnpike Exit Turnpike Exit
Turnpike. 8A. 15.

I-80 /90  Ohio In d ia n a ...... . Turnpike Exit
Turnpike. 8A.

O H -7 ............. Turnpike Exit Extending 1
16. m ile south.

LEGAL CITATIONS: Same as the O H - 
TT2 combination.
STATE: OKLAHOMA 
COMBINATION; Truck tractor and 2 
trailing units—LCV 
LENGTH OF THE CARGO-CARRYING 
UNITS: 110 feet
MAXIMUM ALLOWABLE GROSS 
WEIGHT: 90,000 pounds 
OPERATIONAL CONDITIONS: 

WEIGHT: Single axle -20 ,000  
pounds; tandem axle = 34,000 pounds; 
gross vehicle weight = 90,000 pounds. 
The total weight oft any group of two or 

Tiiore consecutive axles shall not exceed 
the amounts shown in Table 1.

ACCESS: Tandem trailer units shall 
not leave the Turnpike right-of-way and

■: T a b l e  I O k l a h o m a  A l l o w a b l e  A x l e  G r o u p  W e ig h t

Axle Spacing (ft)
Maximum load (lbs) by axle group

2 Axles 3 Axles 4 Axles 5 Axles 6 Axles
4 ................ ...... nnn
5 ......................... nnn
6 ........................... . .. nnn
7 .......................... 34,000

nnn8 ...................... .............
9 ............... ............ nnn

i o ................... ..................... 40,000 43,500
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Table 1.—O klahoma Allowable Axle Group Weight—Continued

Axle Spacing (ft)
Maximum  load (lbs) by axle group

2 Axles 3 Axles 4 Axles 5 Axles 6 Axles

11 ... 
12 .. 
13 ..
14..
15 ..
16 ..
17 ..
18 -
19..
20.. 
21 .. 
22..
23 ..
24 ..
25 ..
26 .. 
27 .. 
28. 
29.
30 .
31 .
32 .
33 .
34 .
35.
36.
37.
38 .
39 .
40 .
41 .
42 .
43 .
44 .
45 .
46 .
47 .
48 .
49 .
50 ,
51
52
53
54
55
56
57
58
59
60

44.000
45.000
45.500
46.500
47.000
48.000
48.500
49.500
50.000
51.000
51.500
52.500
53.000
54.000
54.500
56.000
57.500
59.000
60.500
62.000
63.500 
64,000

50.000
50.500
51.500
52.000
52.500
53.500
54.000
54.500
55.500
56.000
56.500
57.500
58.000
58.500
59.500
60.000
60.500
61.500 
62,000
63.500
64.000
64.500
65.000
66.000 
68,000 
68,000
69.000
70.000
71.000
72.000
73.000
73.280
73.280
73.280
73.280
73.500
74.000
74.500
75.500
76.000
76.500
77.500
78.000
78.500
79.500
80.000

58.000
58.500
59.000
60.000 
60;500 
61,000
61.500
62.500
63.000
63.500
64.000
65.000
65.500
66.000
66.500
67.000
68.000
68.500
69.000
70.000
70.500
71.000
72.000
72.500
73.000
73.500
74.000
75.000
75.500
76.000
76.500
77.500
78.000 
78*500
79.000
80.000
80.500 
81,000
81.500
82.500
83.000
83.500
84.000
85.000
85.500

66,000
66.500
67.000
68.000
68.500
69.000
69.500
70.000
71.000
71.500
72.000
72.500
73.500
74.000
74.500 
75,000"
75.500
76.000
77.000
77.500
78.000
78.500
79.000
80.000
80.500 
81,000
81.500 
82,000 
82,000
83.500
84.000
84.500
85.000
86.000
86.500
87.000
87.500
88.000
89.000
89.500
90.000

DRIVER: All drivers must have a 
commercial driver’s license with the 
appropriate endorsement and must meet 
the requirements of the Federal Motor 
Carrier Safety Regulations (49 CFR parts 
390-397). State requirements more 
stringent and not in conflict with 
Federal requirements take precedence.

VEHICLE: All vehicles must meet the 
requirements of applicable Federal and 
State statutes, rules, and regulations. 
Vehicle and load shall not exceed 102 
inches in width on the Interstate System 
and four-lane divided highways. 
Maximum semitrailer length is 59.5 feet.

Multiple trailer combinations must be 
stable at all times during braking and 
normal operation. A multiple trailer 
combination when traveling on a level, 
smooth paved surface must follow in 
the path of the towing vehicle without 
shifting or swerving more than 3 inches 
to either side when the towing vehicle 
is moving in a straight line. Heavier 
trailers are to be placed to the front in 
multiple trailer combinations.

PERMIT: An annual special 
authorization permit is required for 
tandem trailer vehicles operating on the 
Interstate System having a gross weight

of more than 80,000 pounds. A fee is 
charged for the special authorization 
permit.

ACCESS: Access is allowed from 
legally available routes (listed below) to 
service facilities and terminals within a 
5-mile radius.

From To

1-40 B u s ....... 1-40 E xit 119 US 81 El 
Reno.

US 60 ....... . 1-35 Exit 214 US 177 
Ponca C ity.

US 62 ............ US 69 OK 80 Ft.
M uskogee. G ibson.
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From To

US 62 ..... I—44 Exit 39A OK 115
Lawton. Cache.

US 6 4 ............. I-3 5  Exit 186 
Perry.

US 77 Perry.

US 64 ........ . I—40  Exit 325 
Roland.

Arkansas.

US 70 ........ OK 76 W ilson 1-35 Exits 
31A-B Ard-
more.

US 77 ........ ... I-3 5  Exit 141 3.5 m i. W  of
Edmond. 1-35.

US 81 ........... OK 51 y 11.5 m i. N of

US 169 .........
Hennessey. US 412.

OK 51 Tulsa OK 20 Col
linsville .

US 270 ......... OK 9 Tecurn- 
seh.

I-4 0  Exit 181.

US 412 ......... OK 58 I—35 Exits
Ringwood. 194A-B.

US 412 ....... . US 69 
Chouteau.

OK 412 B.

OK 3 .............. I-4 4  Exit 123 O klahom a/
Canadian
County
Line.

OK 7 ............. I—44 Exits OK 65 Pump-
36A-B. kin Center.

OK 7 ....... ...... I-3 5  Exit 55 . US 177 Sul
phur.

OK 7 .............. South in ter- 7.5 m i. E o f
section US 
81 Duncan.

US 81.

OK 9 .............. I-3 5  Exit US 77 Nor-
108A. man.

OK 11 ............ I-3 5  Exit 222 US 177 
B lackw ell.

OK 3 3 ......... . US 77 G uth- 1-35 Exit 157
rie. G uthrie.

OK 51 ...... I—35 Exit 174 US 177 S till
water.

OK 1 6 5 ......... US 64/Bus. Muskogee
US 64 
M uskogee.

Tpk.

ROUTES: Doubles with 29-foot 
trailers may use any route on the NN. 
Doubles which include a grandfathered 
59.5-foot semitrailer or trailer are 
limited to Interstate and four-lane 
divided highways as shown below:

From To

1-35 ........ . Texas ..... Kansas.
Arkansas.
M issouri.

1-40 .............. . Texas ...
1-44 ............... Texas ..
It235 .......... E ntire  length

1-240 .............

1-244 .............

in Okla
homa C ity. 

Entire length
in O kla
homa C ity. 

Entire length ; 
in  Tulsa..

1-444 ............

US 64 ..........

Entire length 
in  Tulsa.. 

C im arron i-244 /T u lsa .

US 69 ...........
Turnpike. 

Texas ...... . 1—44  (W ill
Rogers 
Tpk.) E xit
282.

From To

us 75. ; ........ 1-40 Exits 1-244 Exit 2

US 75 ........ .

240A-B
Henryetta.

Tulsa.

,1-44 Exits 
6A-B Tulsa.

Dewey.

US 81 ............ 1-44 (Bailey South In ter-
Tpk.) Exit section OK

US 270 .........
80. 7 Duncan.

Indian Nation US 69

US 271
Tpk. Exit 4. M cAlester.

T e x a s ....... . Indian Nation 
Tpk. Hugo.

US 412 ......... 1—44 Exit 241 
Catoosa.

US 69.

O K 3 A  ........... OK 3 O kla- 1-44 Exit

OK 11 Tulsa .

homa C ity. 125B O kla
homa C ity.

US 75 Tulsa . 1-244 Exit 
12B.

OK 51 ............ I-4 4  Exit 231 Muskogee
Tulsa. Tpk. Bro

ken Arrow .
OK 1 6 5 ......... Connecting 

tw o sec
tions o f the 
Muskogee 
Turnpike at 
Muskogee.

Cim arron Tpk i-3 5  Exit 194 US 64.
Cim arron US 177 S till- C im arron

Tpk. Conn. water. Tpk.
Indian N ation US 70/271 I—40 Exits

Turnpike. Hugo. 240A -B
Henryetta.

Muskogee OK 51 Bro- US 62/OK
Tpk. ken Arrow. 165

M uskogee.
Muskogee OK 165 I—40 Exit 286

Tpk. M uskogee. W ebber’s
Falls.

LEGAL CITATIONS:
Title 47 1981 O.S. 14-101 
Title 47 1990 O.S. 14-103, -109, and 

-116
DPS Size and Weight Permit Manual 

595:30.

STA TE: OKLAHOMA

COMBINATION: Truck tractor and 3 
trailing units—LCV
LENGTH OF THE CARGO-CARRYING 
UNITS: 95 feet
MAXIMUM ALLOWABLE GROSS 
WEIGHT : 90,000 pounds
OPERATIONAL CONDITIONS:

W EIGHT a n d  A C CESS: Same as the 
OK-TT2 combination.

D RIVER: Same as the OK-TT2 
combination except that in additionna 
driver of a three trailing unit 
combination must have had at least 2 
years of experience driving tractor- 
trailer combinations.

VEHICLE: All vehicles must meet the 
requirements of applicable Federal and 
State statutes, rules, and regulations. 
Vehicle and load shall not exceed 102 
inches in width on the Interstate System

and other four-lane divided highways. 
Maximum unit length of triple trailers is 
29 feet. Truck tractors pulling triple 
trailers must have sufficient horsepower 
to maintain a minimum speed of 40 
miles per hour on the level and 20 miles 
per hour on grades under normal 
operation conditions. Heavy-duty fifth 
wheels, pick-up plates equal in strength 
to the fifth wheel, solid kingpins, no
slack hitch connections, mud flaps and 
splash guards, and full-width axles are 
required on triple trailer combinations. 
All braking systems must comply with 
State and Federal requirements.

Multiple trailer combinations must be 
stable at all times during braking and 
normal operation. A multiple trailer 
combination when traveling on a level, 
smooth paved surface must follow in 
the path of the towing vehicle without 
shifting or swerving more than 3 inches 
to either side when the towing vehicle 
is moving in a straight line. Heavier 
trailers are to be placed to the front in 
multiple trailer combinations.

PERM IT: An annual special 
authorization permit is required for 
triple trailer combination vehicles 
operating on the Interstate System 
having a gross weight of more than 
80,000 pounds. A special vehicle 
combination permit is required for the 
operation of triple trailers on the 
Interstate System and on other four-lane 
divided primary highways. The permit 
holder must certify that the driver of a 
triple trailer combination is qualified. 
Operators of triples must maintain a 
500-foot following distance and must 
drive in the right lane except when 
passing or in an emergency.

Speed shall be reduced and extreme 
caution exercised when operating 
triples under hazardous conditions such 
as those caused by snow, wind, ice, 
sleet, fog, mist, rain, dust, or smoke. 
When conditions become sufficiently 
dangerous as determined by the 
company or driver, operations shall be 
discontinued and shall not resume until 
the vehicle can be safely operated. The 
State may restrict or prohibit operations 
during periods when, in the State’s 
judgment, traffic, weather, or other 
safety conditions make such operations 
unsafe or inadvisable.

Class A and B explosives; Class A 
poisons; and Class 1 ,2 , and 3 
radioactive material or any other 
material deemed to be unduly 
hazardous by the U.S. DOT cannot be 
transported in triple trailer 
combinations.

Permit movements are limited to 
travel from one-half hour before sunrise 
to one-half hour after sunset, 7 days a 
week except on specified holidays, 
beginning at noon the day preceding the
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holiday. Specified holidays are: New 
Year’s Day, Memorial Day, 
Independence Day, Thanksgiving Day, 
and Christmas Day.

A fee is charged for both the special 
authorization and triple trailer 
combination permits.

ROUTES: Same as the OK-TT2 
combination.

LEGAL CITATIONS:

Title 471981 O.S. 14-101 
Title 47 1990 O.S. 14-109, -116 , -121 
DPS Size and Weight Permit Manual 
■ 595:30. A . v £*£^*3«

STATE: OREGON

COMBINATION: Truck tractor and 2 
trailing units—LCV
LENGTH OF THE CARGO-CARRYING 
UNITS: 68 feet
MAXIMUM ALLOWABLE GROSS 
WEIGHT: 105,500 pounds
OPERATIONAL CONDITIONS:

WEIGHT: Maximum allowable 
weights are as follows: single wheel— 
10,000 pounds, single axle—20,000 
pounds, tandem axle—34,000 pounds 
Gross vehicle weights over 80,000 
pounds must follow the Oregon 
extended weight table, with a maximum 
of 105,500 pounds. Weight is also 
limited to 600 pounds per inch of tire 
width,.

EXTENDED WEIGHT TABLE
Gross weights over 80,000 pounds are 

authorized only when operating under 
the authority of a Special Transportation 
Permit.
MAXIMUM ALLOWABLE WEIGHTS

1. The maximum allowable weights 
for single axles and tandem axles shall 
not exceed those specified under ORS
818.010.

2. The maximum allowable weight for 
groups of axles spaced at 46 feet or less 
apart shall not exceed those specified 
under ORS 818.010.

3. The maximum weights for groups 
of axles spaced at 47 feet or more and 
the gross combined weight for any 
combination of vehicles shall not 
exceed those set forth in the following 
table:

Axle spacmg in feet

4 7  ......... ..................
48 ...........
49 
,50
51
52
53 .... .....:
54 ........ ................
55 .... .
56
57 ..
58 .........
59 -...Jm
60 . .........
61
6 2 ... .
63 ......... .
64 
.65
66 ............
6 7 1 .......
68
69
70 1 .1 1
71 l J M
72
73

. 74
75 . .......1
76
77
78 ........

Maximum gross weight in pounds on

5 Axles 6 Axles 7 Axles
8 or 
More 
axles

77,500 81,000 81,000 81,000
78,000 82,000 82,000 82.000
78,500 83,000 83,000 83,000
79,000 84,000 84,000 84,000
80,000 84,500 85,000 85,000
80,500 85,000 86,000 86,000
81,000 86,000 87,000 87,000
81,500 86,500 88,000 91,000
82,500 87,000 89,000 92,000
83,000 87,500 90,000 93,000
83,500 88,000 91,000 94,000
84,000 89,000 92,000 95,000
85,000 89,500 93,000 96,000
85,500 90,000 94,000 97,T)00
86,000 90,500 95,000 98,000
87,000 91,000 96,000 99,000
87,500 92,000 97,000 100,000
88,000 92,500 97,500 101,000
88,500 93,000 98,000 102,000
89,000 93,500 98,500 103,000
90,000 94,000 99,000 104,000
90,000 95,000 99,500 105,000
90,000 95,500 100,000 105,500
90,000 96,000 101,000 105,500
90,000 96,500 101,500 105,000
90,000 96,500 102,000 105,500
90,000 96.500 102,500 105,500
90,000 96,500 103,000 105,500
90,000 96,500 104,000 105,500
90,000 96,500 104,500 105,500
90,000 96,500 105,000 105,500
90,000 96,500 105,500■ 105,500

Distance measured to nearest foot; 
when exactly one-half foot, take next 
larger number. , • ;

DRIVER:;The driver must have a 
commercial driyer’slicense with the 
appropriate endorsement.

VEHICLE: For a combination which 
includes a truck tractor and two trailing 

■ units, the lead trailing unit (semitrailer) 
pay be up to 40 feet long. The second

trailing unit may be up to 35 feet long. 
However, the primary control is the 
total cargo-carrying distance which has 
a maximum length of 68 feet. Any 

: towed vehicles in a combination must 
be equipped with safety chains or cables 
to prevent the towbar from dropping to 
the ground in the event the coupling 
fails. The chains or cables must have 
sufficient strength to control the towed

vehicle in the event the coupling device 
fails and must be attached with no more 
slack than necessary to permit proper 
turning. However, this requirement does 
not apply to a fifth-wheel coupling if the 
upper and lower halves of the fifth 
wheel must be manually released before 
they cab be separated.

PERMIT: A permit is required for 
operation if the gross combination
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weight exceeds £0,000 pounds. A fee is 
chained. Permitted movements must 
have the lighter trailing unit placed to 
the rear, and use splash and spray 
devices when operating in rainy 
weather. Movement is not allowed 
when road surfaces are hazardous due 
to ice cur snow, or when other 
atmospheric conditions make travel 
unsafe.

ACCESS: As allowed by the Oregon 
DOT.

ROUTES: All NN routes.
LEGAL CITATIONS: ORS 810.010, 

ORS 810.030 through 810.060, and ORS 
818.010 through 818.235.
STATE: OREGON
COMBINATION: Truck tractor and 3 
trailing units—LCV
LENGTH OF THE CARGO-CARRYING 
UNITS: 96 feet
MAXIMUM ALLOWABLE GROSS 
WEIGHT: 105,500 pounds
OPERATIONAL CONDITIONS:

WEIGHT, DRIVER, PERMIT, an d  
ACCESS: Same as the OR-TT2 
combination.

VEHICLE: Trailing units -must be of 
equal length. The overall length of the 
combination is limited to 105 feeL Any 
towed vehicles in a combination must 
be equipped with safety chains or cables 
to prevent die towbar from dropping to 
the ground in the event the coupling 
fails. The chains or cables must have 
sufficient strength to control the towed 
vehicle in the event the coupling device 
foils and must be attached with no more 
slack than necessary to permit proper 
turning. However, this requirement does 
not apply to a fifth-wheel coupling if the 
upper and lower halves of the fifth 
wheel must be manually released before 
they can be separated.

ROUTES: The following NN routes 
are also open to truck tractor and three 
trailing unit combinations.

From To

1 -5 ________
1-105 __

C a lifo rn ia ___
E ntire  length 

in  h e  £ u - 
gene- 
Springfield 
area.

W ashington.

1 -2 0 5 ______ :
1-405 ____

Je t. J-S i 

E ntire  length 
in  Portland, i

W ashington.

M 2 -________] W a s h in g to n ..! Jet. 1—84.
1-84 ______ 1 Jdt. 1-5 ..........1 Idaho.
US 2 0 ______ Jet O B  22 / 

O B 126.
U S  26  Valte 

Sarttiam  
Junction.

US 20 ______| East Jet O B 
99E A lbany.

1-5 E xit 233.

Prora T o

- US 26 „1 ____ U S 101 C an- O R  126
non Beach 
Junction.

Prineuffle.

US 20/26 ___ Vate „  ... Idaho.
US 3 0 ............ US to t 1-405 E x its

Astoria. Portland.
US 9 5 ______ Nevada ...... Idaho.
SPUR US 95 OR 201 __ ... Idaho.
US 9 7 ______ C aftfom ia ...... W ashington.
US 1 0 1 _____ U S 30 U S 2 6  C an-

Astoria . non Beach
■Jot

US 101 .. O R 18 O tis  ... U S  20  New
p o rt

US 101 ......... Sandon ____ N orth city 
lim it C oos 
Bay.

; US 1 9 7 ___ _ 1-84 E x* 87 
The Dalles.

W ashington.

, US 3 9 5 _____ 1-82 E xit 1 1-84 E xit 188
Um atilla. S tanfield.

US 395 .......... US 26 John OR 140
Day. Lakeview .

US 730 ......... 1-84 Exit 168 W ashington.
OR 6 .............. US 101 US 26 near

T illam ook. Banks.
O R  8  ............ O R 47 fo re s t O R 217 B ea-

G rove. verton.
O R 11 ......u ... W ash ing ton .. M ission C u t

o ff-near 
Pendleton.

O R  18 ...... .. U S  101 O tis  . O R 99W
D ayton.

O R  1 9 ........ . 1-84 E x it 137 S outh 2.5 
m iles.

O R 2 2 ............' OR 18 near 1 0 R 9 9 E
W ülam ena. ¡ Salem .

O R 22 ............ 1-5 E x it 253 Jet U S 20/OR 
126
Santiam
Jet.

OR 31 ; US 97 La U S 3 9 5 V a fl-
P ine. ley fa n s .

OR 3 4 ___ .....) Jdt US 207OR ‘ 
99W  C or
vallis.

1-5 E xit 228.

OR 3 5  ............ | 1-84 E xit 64 A M t. Hood 
H ood 
R iver.

OR 3 9 ..........5 OR 140 E ast - 
o f K lam ath 
fa n s .

C alifornia.

OR 58 ' 1-5 E xit 188 U S 97 near
G oshen. C hem ult.

OR 6 2 ______' OR 99 M ed- ' OR 140
ford. W hite  C ity. :

OR 78  ____ ...: Jet US 2 0 / ' US 95  Burns I
US 395 j 
Bum s.

Junction, i

OR 9 9 ............ l-5 E x it5 8 1 -5  Exit 48
G rants j Rogue
Pass. R iver.

OR 99  — __„  ! 1-5 E xit 132 J o to a s 9 e  ’
Eugene. O R 99W

Junction

O R 99E  ........ '
City.

1-5 E x it 307 1-205 E x it 9

O R 9 9 E ___™j

Portland. | O regon
City-

l-S Exit 233 T angent
\ Albany.

From To

O R 99E  ..... O R  228 H al- Harrisburg.

OR 99W
sey.

Jet US 20/O R 1-5 E xit 294
34 CorvaF Borland,

OR 1 2 6 ......... US 20 S isters US .26

OR 1 3 8 ........ . I-5  B u t 136
■Prtoeville. 

East 2  .irles

OR 140 ..........
Sutherlin. 

O R  62 W hite : Je t US 97,OR
C ity . 66 Klamath

OR 2 0 1 __ .... J c tU S  20/US
fans.

SPUR US 95
26. C airo June-

OR 207 ...... . 1-84 Exit 182
V tion .
OR 74 Lex-

OR 207/OR
ington.

Jet OR 207/ Jet OR 2071
74. ‘ OR 74 Lex- OR 74/OR

ington. 206

OR 212 ..........
Heppner.

I-205  Exit 12 US 26 Bor-

OR 214 .......... 1-5 Exit 271
ing.

OR 99E
W oodbum . , Woodbum.

O R  217 .........j 1-5 E x it 292 I US 26 Bea-
Tigard. verton.

O R 224 ....__ | O R 99E 1-205 Exit 13.
M ifwaukie. }

LEGAL CITATIONS: Same as the OR- 
TT2 combination.

STATE: SOUTH DAKOTA
COMBINATION: Truck tractor and 2 
trailing units—LCV
LENGTH OF CARGO-CARRYING 
UNITS: 100 feet
MAXIMUM ALLOWABLE GROSS 
WEIGHT: 129000 pounds
OPERATIONAL CONDITIONS:

WEIGHT: For all combinations, the 
maximum gross weight on two or more 
consecutive axles is limited by the 
Federal Bridge Formula but cannot 
exceed 129000 pounds. The weight on 
single axles or tandem axles spaced 49 
inches or less apart may not exceed 
20000 pounds. Tandem axles spaced 
more than 40 inches hut 96 inches or 
less may not exceed 34000 pounds. 
Two consecutive sets of tandem axles 
may carry a gross load of34000 pounds 

j each, provided the overall distance 
between the first and last axles of the 
tandems is 36 feet or more. The weight 
on the steering axle may hot exceed 600 

■; pounds per inch of tire width.
. For combinations with a casgo- 
carrying length greater than 81.5 feet the 
following additional regulations also 
apply. The weight on all axles (other 
than the steering axle} inay not exceed 
500 pounds per inch of tire width. Lift 
axles mid belly axles are not considered 
load-carrying axles and will not count
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when determining allowable vehicle 
weight.

DRIVER: The driver must have a 
commercial driver’s license with the 
appropriate endorsement.

VEHICLE: For all combinations, a 
semitrailer or trailer may neither be 
longer than nor weigh 3.000 pounds 
more than the trailer located 
immediately in front of it. Towbars 
longer than 19 feet must be flagged 
during daylight hours and lighted at 
night. .

For combinations with a cargo- 
carrying length of 81.5 feet or less, 
neither trailer may exceed 45 feet, 
including load overhang. Vehicles may 
be 12 feet wide when hauling baled feed 
during daylight hours.

For combinations with a cargo- 
carrying length over 81.5 feet long, 
neither trailer may exceed 48 feet, 
including load overhang. Loading the 
rear of the trailer heavier thfrn the front 
is not allowed. All axles except the 
steering axle require dual tires. Axles 
spaced 8 feet or less apart must weigh 
within 500 pounds of each other. The 
trailer hitch offset may not exceed 6 
feet. The maximum effective rear trailer 
overhang may not exceed 35 percent of 
the trailer’s wheelbase. The power unit 
must have sufficient power to maintain 
40 miles per hour. A “LONG LOAD” 
sign measuring 18 inches high by 7 feet 
long with black on yellow lettering 10 
inches high is required on the rear. 
Qfftracking is limited to 8.75 feet for a 
turning radius of 161 feet.

Offtracking Formula = 61-(1612 -  L i2 -  - 
L2 2+l3 2 -  l4 2 -  Ls 2+ U 2 -  L7 2 -  L8 2) 1 '2

Note: Li through Ls are measurements 
between points of articulation or vehicle 
pivot points. Squared dimensions to stinger 
steer points of articulation are negative. For 
two broiling unit combinations where at least 
one trailer is 45 feet long or longer, all the 
dimensions used to calculate offtracking 
must be written in the “Permit Restriction” 
area of the permit along with the offtracking 
value derived from the calculation.

PERMITt For combinations with a 
cargo-carrying length of 81.5 feet or less, 
a single-trip permit is required for 
movement on the Interstate System if 
the gross vehicle weight exceeds 80,000 
pounds. An annual or single-trip permit 
is required for hauling baled feed over 
102 inches wide. ,

For combinations with a cargo- 
tarrying length greater than 81.5 feet, á 
single-trip permit is required for all 
movements. Operations must be 
discontinued when roads are slippery 
due to moisture, visibility must be good; 
and wind conditions must not cause 
trailer whip or sway.

i  For all combinations, a fee is charged 
[for any permit V '. ;
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ACCESS: For combinations with a 
cargo-carrying length of 81.5 feet or less, 
access is Statewide off the NN unless 
restricted by the South Dakota DOT.

For combinations with a cargo
carrying length greater than 81.5 feet, 
access to operating routes must be 
approved by the South Dakota DOT.

ROUTES: Combinations with a cargo- 
carrying length of 81.5 feet or less may 
use all NN routes. Combinations with a • 
cargo-carrying length over 81.5 feet, are 
restricted to the Interstate System and:

From To

US 14 .... ...... W. Jet. US So. Jet. US
14 Bypass 14 and US
and US 14 
Brookings.

281.

Bypass US I-2 9  Exit 133 W. Jet. US
14. Brookings. 14 Bypass 

and US 14 
Brookings.

US 85 ..; ....... I-9 0  Exit 10 
Spearfish

North Dakota.

US 2 8 1 ....... I-9 0  Exit 310. So. Jet. US 
14 and US
281.

US 281 .......... 8th Ave. Ab
erdeen

North Dakota.

SO 50 ..;.......... Burleigh
Street

I—29 Exit 26.

Yankton.

LEGAL CITATIONS: SDCL 32-22-8.1. 
-38, -39. -41, —42, and -52; and 
Administrative Rules 70:03:01:37, :47, 
:48, and :6Q through :70.

STA TE: SO UTH  DAKOTA

COMBINATION: Truck tractor and 3 
trailing units—LCV
LENGTH OF CARGO-CARRYING 
UNITS: 100 feet
MAXIMUM ALLOWABLE GROSS 
WEIGHT: 129,000 pounds
OPERATIONAL CONDITIONS:

W EIGHT, DRIVER, PERMIT, and  
A C CESS: Same as the SD-TT2 
combination.

VEHICLE: Same as the SD-TT2 
combination, except trailer lengths are 
limited to 28.5 feet, including load 
overhang, and the overall length cannot 
exceed 110 feet, including load 
overhang.

ROUTES: Same as the SD-TT2 
combination with a cargo-carrying 
length over 81.5 feet.

LEGAL CITATIONS: SDCL 32-22- 
1 4 .1 4 ,-3 8 ,-3 9 ,-4 2 , and-52; and 
Administrative Rules 70:03:01:60 
through :70.
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STA TE: SO U TH  DAKOTA

COMBINATION: Truck-Trailer
LENGTH OF CARGO-CARRYING 
UNITS: 73 feet
OPERATIONAL CONDITIONS:

W EIGHT: This combination must 
operate in compliance with State laws 
and regulations. Because it is not an 
LCV, it is not subject to the ISTEA 
freeze as it applies to maximum weight.

DRIVER, a n d  PERM IT: Same as the 
SD-TT2 combination.

VEHICLE: Same as the SD-TT2 
combination except that in addition, the 
overall length including load overhang 
is limited to 80 feet. Trailer length is not 
limited.

A C CESS: Same as the access 
provisions for the SD-TT2 combination 
with a cargo-carrying length of 81.5 feet 
or less.

ROUTES: Same as the route 
provisions for the SD-TT2 combination 
with a cargo-carrying length of 81.5 feet 
or less.

LEGAL CITATIONS: SDCL 32-22-8 1. 
-38 , -39 , -41, -42 , and -52; and 
Administrative Rules 70:03:01:37, :47. 
and ;48.

ST A T E : SOUTH DAKOTA

COMBINATION: Truck-Trailer
LENGTH OF CARGO-CARRYING 
UNITS: 78 feet
OPERATIONAL CONDITIONS:

W EIGHT: This combination must 
operate in compliance with State laws 
and regulations. Because it is not an 
LCV, it is not subject to the ISTEA 
freeze as it applies to maximum weight .

DRIVER, a n d  PERM IT: Same as the 
SD-TT2 combination.

VEHICLE: Same as the SD-TT2 
combination with a cargo-carrying 
length over 81.5 feett except that in 
addition, the overall length is limited to 
85 feet.

A CCESS: Same as the access 
provisions for the SD-TT2 combination 
with a cargo-carrying length greater than
81.5 feet.

ROUTES: Same as the route 
provisions for the SD-TT2 combination 
with a cargo-carrying length greater than
81.5 feet.

LEGAL CITATIONS: SDCL 32-22-38; 
—39, —42, and -52; ahd Administrative 
Rules 70:03:01:60 through 170,
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STATE: UTAH

COMBINATION: Tnick tractor and 2 
trailiitg unite—LCV
LENGTH OF THE CARGO-CARRYING 
UNITS: 95 feet
MAXIMUM ALLOWABLE GROSS 
WEIGHT: 129,000 pounds
OPERATIONAL CONDITIONS:

WEIGHT: Weight limits are as fellows: 
Single axle; 20,000 pounds 
Tandem axle: 34,000 pounds 
Gross weight: 129000 pounds 
Vehicles must comply with the Federal

Bridge Formula
Tire loading on vehicles requiring an 

overweight or oversize permit shat! not 
exceed 500 pounds per inch o f tire 
width for tires 11 inches wide and 
greater, and 450 pounds par inch of tire 
width for tires less than 11 inches wide 
as designated by the tire manufacturer 
on the side wall of the tire. Tire loading 
on vehicles not requiring an overweight 
or oversize permit .shall not exceed 600 
pounds per inch of tire width as 
designated by the tire manufacturer on 
the sidewall.

DRIVER: The driver must have a 
commercial driver’s  license with the 
appropriate endorsement Gamers must 
certify that their drivers have a safe 
driving record and have passed a road 
test administered by a qualified safety 
supervisor.

VEHICLE: While in transit, no trailer 
shall be positioned ahead of another 
trailer which carries an appreciably 
heavier load. An empty trailer shall not 
precede a loaded trailer. Vehicles shall 
be powered to operate on level terrain 
at speeds compatible with «other traffic. 
They must be able to maintain a 
minimum speed of2 0  miles per hour 
under normal operating conditions on 
any grade of 5 percent or less over 
which the combination is operated and 
be able to resume a speed of 20 miles 
per hoar after stopping on any such 
grade, except in extreme weather 
conditions.

Oversize signs are required on 
vehicles in excess of 75 feet in length on 
two-lane highways,

A heavy-duty fifth wheel is required. 
All fifth wheals must be dean mid 
lubricated with a light-duty grease prior 
to each trip. The fifth wheel must be 
located in a position which provides 
adequate stability. Pick-up plates must 
be of equal strength to the fifth wheel. 
The kingpin must be of a solid type and 
permanently fastened. Screw-out or 
folding-type kingpins are prohibited.

All hitch connections must be of a no- 
slack type, preferably a power-actuated 
ram. Air-actuated hitches which are

isolated from the primary air 
transmission system are recommended.

The drawbar length should be the 
practical minimum consistent with the 
clearances required between trailers for 
turning and backing maneuvers.

Axles must be those designed for the 
width of the body,

All braking systems must comply 
with State and Federal requirements. In 
addition, fast air transmission and 
release valves must be provided on all 
semitrailer and converter-do!ly axles. A 
brake force limiting valve, sometimes 
railed a “slippery road" valve, may be 
provided on the steering axle. Anti-sail 
type mud flaps are recommended.

The use of single tires on any 
combination vehicle requiring an 
overweight or oversize permit shall not 
be allowed on single axles. A single axle 
is defined as one having more than 6 
feet between it and the nearest axle or 
group of axles on the vehicle.

When traveling on a level, smooth 
paved surface, fee trailing units must 
follow in fee path of fee towing vehicle 
without shifting or swerving more than 
3 inches to either side when the towing 
vehicle is moving in a straight line. Each 
combination shall maintain a minimum 
distance of 500 feet from another 
commercial vehicle traveling in the 
same direction on the same highway. 
Loads shall be securely fastened to the 
transporter with material and devices of 
sufficient Strength to prevent the load 
from becoming loose, detached, 
dangerously displaced, or in any 
manner a hazard to other highway users. 
The components of the load shall be 
reinforced or bound securely in advance 
of travel to prevent debris from being 
blown off fee unit and endangering the 
safety of the traveling public. Any 
debris from fee special permit vehicle 
deposited on the highway shall be 
removed by the permittee.

Bodily injury and property damage 
insurance is required before a special 
Transportation Permit will be Issued.

In the event any claim arises against 
the State of Utah, Utah Department of 
Transportation, Utah Highway Patrol, or 
their employees from the operation ,.. 
granted under fee permit, fee permittee 
shall agree to indemnify and hold 
harmless each of them from such claim,

PERMIT: Permits must be purchased. 
The Utah DOT Motor Carrier Safety 
Division will, on submission of an LCV 
permit request, assign an investigator to 
perform an audit on the carrier, which 
must have an established safety program 
that is in compliance with the Federal 
Motor Carrier Safety Regulations (49 
CFR parts 367—399), the Federal 
Hazardous Materials Regulations f49 
CFR parts 171—178), and a

“Satisfactory” safety rating. The request 
must show a travel plan for the 
operation of fee vehicles. Permits are 
subject to Highway Patrol supervision 
and permitted vehicles may be -subject 
to temporary delays or removed from 
the highways when necessary during 
hazardous road, weather, or traffic 
conditions. The permit wilt be cancelled 
without refund if  violated. Expiration 
dates cannot be extended except for 
reasons beyond fee control of the 
permittee, including adverse weather. 
Permits are void if  defaced, modified, or 
obliterated. Lost or destroyed permits 
cannot be duplicated and are not 
transferable. J

A CCESS: Routes approved by the 
Utah DOT plus local delivery 
destination travel on two-lane roads. 
ROUTES: All NN routes, except feat, in 
addition, truck tractor and two trailing 
unit combinations with a cargo-carrying 
length of more than 8 5 feet are restricted 
to:

From To

4-15_____ „J ■ Arizona___ _ Idaho.
4—70 ___ ____. Je t  4-15__  Colorado
G80 ........ Nevada Wyoming
1-84 ............. ! Idaho ____ I JctJ-80
1-215 ..... . Entire length 

in the Salt ’
Lake City 
area. <

UT—201 ...... 4-80 Exit T02 ! 300 West
Lalke fkairtt Street Salt
Je t Lake City.

LEGAL CITATIONS:
Utah Code 27-12-154 and -155; Utah 

Administrative Code, Section R-9G9- 
1 . ■ ;  • - . - ■ '

STATE: UTAH
COMBINATION: Truck tractor and 3 
trailing units—LCV
LENGTH OF THE CARGO-CARRYING 
UNITS: 95 feet
MAXIMUM ALLOWABLE GROSS 
WEIGHT: 129,000 pounds

OPERATIONAL CONDITIONS: Same 
as theXJT—TT2 combination.

ROUTES: Same as the UT-TT2 
combination wife a cargo-carrying 
length greater than 85 feet.

LEGAL CITATIONS: Same as fee UT- 
TT2 combination.
STATE: UTAH
COMBINATION; Truck-trader
LENGTH OF THE CARGO-CARRYING 
UNITS: 88 feet
OPERATIONAL CONDITIONS:

WEIGHT: This combination must 
operate in compliance with State laws
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and regulations. Because it is not an 
LCV, it is not subject to the ISTEA 
freeze as it applies to maximum weight.

D R IV E R ,  V E H I C L E ,  P E R M I T ,  a n d  

A C C E S S : Same as the UT-TT2 
combination.

ROUTES: All truck-trailers with a 
cargo-carrying length of 70 feet or less, 
and truck-trailers used in hauling bulk 
gasoline or LP gas with a cargo-carrying 
length of 78 feet or less, may use all NN 
routes. Truck-trailers with a cargo
carrying length over 70 feet but not over 
78 feet, and those used in hauling bulk 
gasoline or LP gas with a cargo-carrying 
length over 78 feet but not over 88 feet, 
are restricted to the same routes listed 
for the UT—TT2 combination with a 
cargo-carrying length greater than 85 
feet.

LEGAL CITATIONS: Same as the UT— 
TT2 combination.

S T A T E :  U T A H

COMBINATION: Truck-trailer-trailer
LENGTH OF THE CARGO-CARRYING 
UNITS: 88 feet
OPERATIONAL CONDITIONS: Same as 
the Utah truck-trailer combination.

ROUTES: Same as the UT-TT2 
combination with a cargo-carrying 
length greater than 85 feet.

LEGAL CITATIONS: Same as the UT— 
TT2 combination.

S T A T E :  U T A H

COMBINATION: Automobile 
transporter
LENGTH OF THE CARGO-CARRYING 
UNITS: 105 feet
OPERATIONAL CONDITIONS:

W E IG H T , D R IV E R ,  P E R M IT ,  a n d  

A C C E S S : Same as the Utah truck-trailer 
combination.

V E H I C L E : The cargo-carrying length 
of automobile transporters that carry 
vehicles on the power unit is the same 
as the overall length.

ROUTES: Automobile transporters 
with a cargo-carrying length of 92 feet 
or less may use all NN routes.
Automobile transporters with a cargo
carrying length over 92 but not more 
than 105 feet are restricted to the routes 
listed for the UT—TT2 combination with 
a cargo-carrying length greater than 85 
feet..

LEGAL*CITATIONS: Same as the UT- 
TT2 combination.

S T A T E :  W A S H I N G T O N

COMBINATION: Truck tractor and 2 
trailing units—LCV
LENGTH OF THE CARGO-CARRYING 
UNITS: 68 feet
MAXIMUM ALLOWABLE GROSS 
WEIGHT: 105,500 pounds
OPERATIONAL CONDITIONS:

W E I G H T :  Single axle limit=20,0Q0 
pounds; tandem axle limit=34,000 
pounds; gross weight must comply with 
the Federal Bridge Formula.

D R I V E R :  The ariver must have a 
commercial driver’s  license with the 
appropriate endorsement.

V E H I C L E :  Operating conditions are 
the same for permitted doubles as for 
STA A of 1982 doubles.

P E R M I T :  Combinations with a cargo- 
carrying length over 60 feet in length 
but not exceeding 68 feet must obtain an 
annual overlength permit to operate. A 
fee is charged.

A C C E S S : All State routes except SR 
410 and SR 123 in or adjacent to Mt. 
Rainier National Park. In addition, 
restrictions may be imposed by local 
governments having maintenance 
responsibilities for local highways.

ROUTES: All NN routes except SR 
410 and SR 123 in the vicinity of Mt. 
Rainier National Park.

LEGAL CITATIONS:
RCW 46.37, 46.44.030, .037(3), .041, and 

.0941.
S T A T E :  W A S H I N G T O N

COMBINATION: Truck-trailer
LENGTH OF THE CARGO-CARRYING 
UNITS: 68 feet
OPERATIONAL CONDITIONS:

W E I G H T :  This combination must 
operate in compliance with State laws 
and regulations. Because it is not an 
LCV, it is not subject to the ISTEA 
freeze as it applies to maximum weight.

D R IV E R ,  P E R M I T ,  a n d  A C C E S S : Same 
as the WA-TT2 combination.

V E H I C L E :  Overall length limited to 75 
feet.

ROUTES: Same as the WA-TT2 
combination.

LEGAL CITATIONS: Same as the 
WA-TT2 combination.
S T A T E :  W Y O M IN G

COMBINATION: Truck tractor and 2 
trailing units—LCV
LENGTH OF THE CARGO-CARRYING 
UNITS: 81 feet
MAXIMUM ALLOWABLE GROSS 
WEIGHT: 117,000 pounds
OPERATIONAL CONDITIONS:

W E IG H T : No single axle shall carry a 
load in excess of 20,000 pounds. No

tandem axle shall carry a load in excess 
of 36,000 pounds. No triple axle, 
consisting of three consecuti ve load- 
bearing axles that articulate from an 
attachment to the vehicle including a 
connecting mechanism to equalize the 
load between axles having a spacing 
between the first and third axle of at 
least 96 inches and not more than 108 
inches, shall carry a load in excess of
42,500 pounds. No vehicles operated on 
the Interstate System shall exceed the 
maximum weight allowed by 
application of Federal Bridge Weight 
Formula B.

No wheel shall carry a load in excess 
of 10,000 pounds. No tire on a steering 
axle shall carry a load in excess of 750 
pounds per inch of tire width and no 
other tire on a vehicle shall carry a load 
in excess of 600 pounds per inch of tire 
width. “Tire width” means the width 
stamped on the tire by the 
manufacturer.

Dummy axles may not be considered 
in the determination of allowable 
weights.

D R I V E R :  The driver must have a 
commercial driver’s license with the 
appropriate endorsement

V E H I C L E :  The lead semitrailer ban be 
up to 48 feet long with the trailing unit 
up to 40 feet long. In a truck tractor- 
semitrailer-trailer combination, the 
heavier towed vehicle shall be directly 
behind the truck-tractor and the lighter 
towed vehicle shall be last if the weight 
difference between consecutive towed 
vehicles exceeds 5,000 pounds.

P E R M I T S :  No permits required.
A C C E S S : Unlimited access off the NN 

to terminals.
ROUTES: All NN routes.
LEGAL CITATIONS:

WS 31-5-1001, -1002, -1004, -1008,
and WS 31-17-1-1  through 31-17-
117.

S T A T E :  W Y O M IN G

COMBINATION: Truck-trailer
LENGTH OF THE CARGO-CARRYING 
UNITS: 78 feet
OPERATIONAL CONDITIONS:

W E I G H T :  This combination must 
operate in compliance with State laws 
and regulations. Because it is not an 
LCV, it is not subject to the ISTEA 
freeze as it applies to maximum weight.

D R I V E R ,  P E R M I T ,  a n d  A C C E S S : Same 
as the WY—TT2 combination.

V E H I C L E :  No single vehicle shall 
exceed 60 feet in length within an 
overall limit of 85 feet.

ROUTES: Same as the WY-TT2 
combination.

LEGAL CITATIONS:
WS 31-5-1002
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STA TE: WYOMING

COMBINATION: Automobile/Boat 
Transporter
LENGTH OF CARGO CARRYING 
UNITS: 85 feet
OPERATIONAL CONDITIONS:

W EIGHT: This combination must 
operate in compliance with State laws 
and regulations. Because it is not an 
LCV, it is not subject to the ISTEA 
freeze as it applies to maximum weight.

DRIVER, PERM IT, a n d  A C CESS: Same 
as the WY-TT2 combination.

VEHICLE: The cargo-carrying length 
of automobile transporters that carry 
vehicles on the power unit is the same 
as the overall length. No single vehicle 
shall exceed 60 feet in length within an 
overall limit of 85 feet.

ROUTES: Same as the WY-TT2 
combination.

LEGAL CITATIONS: Same as the 
WY-TT2 combination.
STA TE: WYOMING

COMBINATION: Saddlemount 
Combination
LENGTH OF CARGO CARRYING 
UNITS: 85 feet

W EIGHT: This combination must 
operate in compliance with State laws 
and regulations. Because it is not an 
LCV, it is not subject to the ISTEA 
freeze as it applies to maximum weight.

DRIVER, PERM IT, a n d  A C C ESS: Same 
as the WY—TT2 combination.

VEHICLE: The cargo-carrying length 
of saddlemount combinations that carry 
vehicles on the power unit is the same 
as the overall length. No single vehicle

shall exceed 60 feet in length within an 
overall limit of 85 feet.

No more than three saddlemounts 
may be used in any combination, except 
additional vehicles may be transported 
when safely loaded upon the frame of a 
vehicle in a properly assembled 
saddlemount combination.

Towed vehicles in a triple 
saddlemount combination shall have 
brakes acting on all wheels which are in 
nontact with the roadway.

All applicable State and Federal rules 
on coupling devices shall be observed 
and complied with.

ROUTES: Same as the WY-TT2 
combination.

LEGAL CITATIONS: Same as the 
WY-TT2 combination.
[FR Doc. 94-13774 Filed 6-10-94; 8:45 ami 
BILLING CODE 4910-22-P
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ENVIRONMENTAL PROTECTION 
AGENCY

40 CFR Parts 280 and 281 

[F R L-4895-3 ]

RIN 2050-AD 67

Underground Storage Tanks—Lender 
Liability

AGENCY: Environmental Protection 
Agency.
ACTION: Proposed rule.

SUMMARY: The Environmental Protection 
Agency (EPA) is proposing this rule 
under the Resource Conservation and 
Recovery Act (RCRA), Subtitle I— 
Regulation of Underground Storage 
Tanks, 42 U.S.C. 6901 et seq., to limit 
the regulatory obligations of persons 
maintaining indicia of ownership in a 
petroleum underground storage tank 
(UST) or UST system primarily to 
protect a security interest. The rule is 
proposed in response to petitions 
received by the Agency in connection 
with the rulemaking related to lender 
liability under the Comprehensive 
Environmental Response,
Compensation, and Liability Act 
(CERCLA), 42 U.S.C. 9601 et seq. (See 
57 FR 18349).

The Agency is proposing conditions 
under which certain security interest 
holders may be exempted from the 
RCRA Subtitle I corrective action, 
technical, and financial responsibility 
regulatory requirements that apply to an 
UST owner and operator. (See 40 CFR 
part 280.)
DATES: Written comments on this 
proposed rule must be submitted on or 
before August 12,1994.
ADDRESSES: Written comments on 
today’s proposal should be addressed to 
the docket clerk at the following 
address: U.S. Environmental Protection 
Agency, OUST Docket (5405), 401 M 
Street, SW., Washington, DC 20460. The 
Docket is located at 401 M Street, SW., 
Room 2616. One original and two copies 
of comments should be sent and 
identified by regulatory docket reference 
number UST 3-16. The docket is open 
from 9 a.m. to 4 p.m., Monday through 
Friday, excluding Federal holidays. 
Docket materials may be reviewed by 
appointment by calling (202) 260-9720. 
Copies of docket materials may be made 
at a cost of $0.15 per page.
FOR FURTHER INFORMATION CONTACT: For 
further information about this proposal, 
contact the RCRA/Superfund Hotline, 
U.S. Environmental Protection Agency, 
Washington, DC. 20460, (800) 424-9346 
(toll-free) or (703) 412-9810 (local). For

the hearing impaired, the number is 
(300) 553-7672 (toll-free), or (703) 412- 
3323 (local). For technical information 
on this proposal, contact Shelley Fudge 
in the EPA Office of Underground 
Storage Tanks at (703) 308-8886. 
SUPPLEMENTARY INFORMATION: The 
contents of today’s proposed preamble 
are listed in the following outline:
I. Background
II. Description of the UST Regulatory

Program
A. UST Technical Standards
1. Leak Prevention
2. Leak Detection
3. Release Reporting
4. Closure
5. Notification, Reporting, and 

Recordkeeping
B. Corrective Action Requirements
C. Financial Responsibility Requirements
D. State Program Approval Regulations
E. Scope of the UST Program

III. The UST Security Interest Exemption and
Intent of Today’s Proposed Rule

A. Overview
B. Legal Authority
C. Liability of a Holder as an Owner of an 

Underground Storage Tank or 
Underground Storage Tank System

1. Petroleum Production, Refining, and 
Marketing

2. Indicia of Ownership
3. Primarily to Protect a Security Interest
4. “Holder” of Ownership Indicia
5. Participating in Management
D. Liability of a Holder as an Operator of 

an Underground Storage Tank or 
Underground Storage Tank System

1. Pre-Foreclosure Operation
2. Post-Foreclosure Operation
3. Lenders in Foreclosure Upon the 

Effective Date of the Rule
4. Release Reporting Requirements 

Following Foreclosure
E. Actions Taken to Protect Human Health 

and the Environment
IV. Financial Responsibility Requirements
V. State Program Approval
VI. Economic Analysis
VII. Regulatory Assessment Requirements

A. Executive Order 12866
B. Regulatory Flexibility Act
C. Paperwork Reduction Act

I. Background
EPA is proposing to establish 

regulatory criteria specifying which 
RCRA Subtitle I requirements are 
applicable to a secured creditor. Section 
9003(h)(9) of RCRA exempts from the 

-  definition of “owner,” for purposes of 
section 9003(h)—EPA R esponse 
Program fo r  Petroleum , those persons 
who, without participating in the 
management of the UST or UST system, 
and who are not otherwise engaged in 
petroleum production, refining, and 
marketing, maintain indicia of 
ownership in an UST or UST system 
primarily to protect a security interest. 
Those most affected by this “security 
interest exemption” include private

lending institutions or other persons 
that guarantee loans secured by real 
estate containing an UST or UST 
system, or that acquire title to, or other 
indicia of ownership in, a contaminated 
UST or UST system.1 However, the 
security interest exemption is not 
limited solely to lending institutions; it 
potentially applies to any person whose 
indicia of ownership in an UST or UST 
system is maintained primarily to 
protect a security interest.

The RCRA subtitle I security interest 
exemption not only affects secured 
creditors but also UST and UST system 
owners who seek capital through the 
private lending market. Today’s 
proposed rule will provide a regulatory 
exemption from corrective action 
regulatory requirements for those 
persons who provide secured financing 
to UST and UST system owners. EPA 
expects this rule, in conjunction with 
the statutory exemption in section 
section 9003(h)(9), to encourage the 
extension of credit to credit-worthy UST 
owners. At present, EPA believes that 
concerns over environmental liability 
are making a significant number of 
lenders reluctant to make loans to 
otherwise credit-worthy owners and 
operators of USTs. The free flow of 
credit to UST owners (many of whom 
are small entities that may rely on 
secured financing mechanisms for 
capital) is expected to assist UST 
owners in meeting their obligations to 
upgrade, maintain, or otherwise comply 
with RCRA subtitle I and other 
environmental requirements. 
Conversely, the lack of such capital may 
adversely affect the ability of an UST 
owner to meet its obligations under 
Subtitle I, with concomitant adverse 
environmental impacts from USTs and 
UST systems that are out of compliance 
due to the lack of financing for the UST 
owner and operator. (For a more 
detailed discussion, please refer to the 
Regulatory Background Document for 
this proposed rule, located in the OUST 
Docket at 401 M Street, SW., room 2616, 
Washington, DC 20460.)

The Agency is also concerned that if 
otherwise credit-worthy UST owners 
and operators are unable to obtain 
financing to perform leak detection 
tests, or to upgrade or replace deficient 
tanks, the market for UST equipment 
could be adversely affected, thereby 
limiting the availability and/or affecting

1 Under the laws of somç states, an interest in real 
property may include an interest in USTs or UST 
systems located on that property. See Sunnybrook 
Realty Co. Inc. v. State o f  New York, Kesbec, Inc. 
v. State o f  New York, Claim Nos. 32844, 33125,15 
Mise. 2d 739; 182 N.Y.S. 2d 983, Of course, the loan 
documents may specifically include or exclude 
USTs as collateral securing the obligation.
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the cost of such equipment. In addition, 
a lack of adequate capital could produce 
a ripple effect which would cut across 
other portions of the UST-related 
industrial sector. Based on letters 
received from UST equipment 
manufacturers, EPA believes that this 
sector has suffered as a direct result of 
the capital squeeze on UST owners and 
operators. The Agency is further 
concerned that many UST equipment 
manufacturers may find it increasingly 
difficult to sustain their production of 
UST equipment. Unnecessary 
constrictions on the free flow of capital 
for UST compliance and improvements 
could force companies to abandon their 
production of UST equipment or to 
close altogether, and it may have 
adverse impacts on the environment by 
making the investment or development 
of new UST technological innovations 
more difficult.

The preamble to this proposed rule is 
structured as follows: The following 
section briefly describes the UST 
program. This section is followed by a 
discussion of this proposed rule, which 
includes a description of the various 
options lenders may exercise both pre- 
and post-foreclosure with respect to 
regulatory compliance for a secured 
UST or UST system. Proposed 
regulatory text concludes this proposed 
rule. ■
II. Description of the UST Regulatory 
Program

Based on the Agency’s study of the 
banking community’s lending practices 
and discussions with representatives of 
both lenders and borrowers, EPA 
believes that the lending community in 
general is not particularly familiar with 
the UST statutory scheme and 
regulatory program. Because UST and 
UST systems are likely to be used as 
collateral in securing loans to 
borrowers, the Agency believes that it is 
appropriate and useful to briefly 
describe the UST program in the 
preamble of this proposed rule. The 
following discussion is general in nature 
and is intended to provide a framework 
for lenders or others to better 
understand the scope and intent of the 
program; it is not intended to be a 
substitute for the regulations 
themselves. ' -

Under the Hazardous and Solid Waste 
Amendments of 1984, Congress 
responded to the increasing threat to 
groundwater posed by leaking 
underground storage tanks by adding 
subtitle I to the Resource Conservation 
and Recovery Act. Subtitle I required 
EPA to develop a comprehensive 
regulatory program for USTs storing 
petroleum or hazardous substances.

Congress directed the Agency to publish 
regulations that would require owners 
and operators of new tanks and tanks 
already in the ground to prevent and 
detect leaks, cleanup leaks, and 
demonstrate that they are financially 
capable of cleaning up leaks and 
compensating third parties for resulting 
damages.

EPA’s UST regulations, 40 CFR parts 
280 and 281, apply to any person who 
owns or operates an UST or UST 
system. The term “owner” is defined in 
the statute generally to mean any person 
who owns an UST used for the storage, 
use, or dispensing of substances 
regulated under subtitle I of RCRA 
(which includes both petroleum and 
hazardous substances) (section 9001(3); 
42 U.S.C. 6991(3)), Owners are 
responsible for complying with the 
“technical requirements,” “financial 
responsibility requirements,” and 
“corrective action requirements” 
specified in the statute and regulations. 
These requirements are intended to 
ensure that USTs are managed and 
maintained safely, so that they will not 
leak or otherwise cause harm to human 
health and the environment. In 
addition, should a leak occur, the 
requirements provide that the owner is 
responsible for addressing the problem.

These same requirements apply to any 
person who “operates” an UST system. 
The term “operator” is very broad and 
means “any person in control of, or 
having responsibility for, the daily 
operation of the underground storage 
tank” (section 9001(4), 42 U.S.C. 
6991(4)). As with owners, there may be 
more than one operator of a tank at a 
given time. Each owner and operator 
has obligations under the statute and 
regulations. In this respect, it is 
important to understand that a person 
may have obligations under subtitle I 
either as an owner or as an operator, or 
both.

The following subsections describe 
briefly each of the major components of 
the UST regulatory program applicable 
to persons who own or operate USTs 
and UST systems.
A. UST T echnical Standards

The technical standards of 40 CFR 
part 280 referred to here include:
Subpart B—UST systems: Design, 
Construction, Installation, and 
Notification (including performance 
standards for new UST systems, 
upgrading of existing UST systems, and 
notification requirements); Subpart C— 
General Operating Requirements 
(including spill and overfill control, 
corrosion protection, reporting and 
recordkeeping); Subpart D—Release 
Detection; § 280.50 (reporting of

suspected releases) of Subpart E— 
Release Reporting, Investigation, and 
Confirmation; and Subpart G—Out of 
Service UST Systems (including 
temporary and permanent closure). 
These regulations impose obligations 
upon UST owners and operators, 
separate from the subtitle I corrective 
action requirements discussed in 
Section II. B of this preamble.
1. Leak Prevention

Before EPA regulations were issued, 
most tanks were constructed of bare 
steel and were not equipped with 
release prevention or detection features. 
40 CFR 280.21 requires UST owners and 
operators to ensure that their tanks are 
protected against corrosion and 
equipped with devices that prevent 
spills and overfills no later than 
December 22,1998. Tanks installed 
before December 22,1988 must be 
replaced or upgraded by fitting them 
with corrosion protection and spill and 
overfill prevention devices to bring 
them up to new-tank standards. USTs 
installed after December 22,1988 must 
be fiberglass-reinforced plastic, 
corrosion-protected steel, a composite of 
these materials, or determined by the 
implementing agency to be no less 
protective of human health and the 
environment and must be designed, 
constructed, and installed in accordance 
with a code of practice developed by a 
nationally recognized association or 
independent testing laboratory. Piping 
installed after December 22,1988 
generally must be protected against 
corrosion in accordance with a national 
code of practice. All owners and 
operators must also ensure that releases 
due to spilling or overfilling do not 
occur during product transfer and that 
all steel systems with corrosion 
protection are maintained, inspected, 
and tested in accordance with § 280.31.
2 . Leak Detection

In addition to meeting the leak 
prevention requirements, owners and 
operators of USTs must use a method 
fisted in §§ 280.43 through 280.44 for 
detecting leaks from portions of both 
tanks and piping that routinely contain 
product. Deadlines for compliance with 
the leak detection requirements have 
been phased in based on the tank’s age: 
The oldest tanks, which are most likely 
to leak, had the earliest compliance 
deadlines.
3. Release Reporting

UST owners and operators must, in 
accordance with § 280.50, report to the 
implementing agency within 24 hours, 
or another reasonable time period 
specified by the implementing agency,



3 0 4 5 0 Federal Register / Vol. 59, No. 112 / Monday, June 13, 1994 / Proposed Rules

the discovery of any released regulated 
UST substances, or any suspected 
release. Unusual operating conditions or 
monitoring results indicating a release 
must also be reported to the 
implementing agency.

4. Closure

Owners or operators who would like 
to take tanks out of operation must 
either temporarily or permanently close 
them in accordance with 40 CFR part 
280, subpart G—Out-of-Service UST 
Systems and Closure. When UST 
systems are temporarily closed, owners 
and operators must continue operation 
and maintenance of corrosion protection 
and, unless all USTs have been emptied, 
release detection. If temporarily closed 
for three months or more, the UST 
system’s vent lines must be left open 
and functioning, and all other lines, 
pumps, manways, find ancillary 
equipment must be capped and secured. 
After 12 months, tanks that do not meet 
either the performance standards for 
new UST systems or the upgrading 
requirements (excluding spill and 
overfill device requirements) must be 
permanently closed, unless a site 
assessment is performed by the owner 
or operator and an extension is obtained 
from the implementing agency. To close 
a tank permanently, an owner or 
operator generally must: Notify the 
regulatory authority 30 days before 
closing (or another reasonable time 
period determined by the implementing 
agency); determine if the tank has 
leaked and, if so, take appropriate 
notification and corrective action; 
empty and clean the UST; and either 
remove the UST from the ground or 
leave it in the ground filled with an 
inert, solid material.

5. Notification, Reporting, and 
Recordkeeping

UST owners who bring an UST 
system into use after May 8,1986 must 
notify state or local authorities of the 
existence of the UST and certify 
compliance with certain technical and 
other requirements, as specified in 
§ 280.22. Owners and operators must 
also notify the implementing agency at 
least 30 days (or another reasonable 
time period determined by the 
implementing agency) prior to the 
permanent closure of an UST. In 
addition, owners and operators must 
keep records of testing results for the 
cathodic protection system, if one is 
used; leak detection performance and 
upkeep; repairs; and site assessment 
results at permanent closure (which 
must be kept for at least three years).

B. Corrective Action Requirem ents
Owners and operators of UST systems 

containing petroleum or hazardous 
substances must investigate, confirm, 
and respond to confirmed releases, as 
specified in §§ 280.51 through 280.67. 
These requirements include, where 
appropriate: Performing a release 
investigation when a release is 
suspected or to determine if the UST 
system is the source of an off-site impact 
(investigation and confirmation steps 
include conducting tests to determine if 
a leak exists in the UST or UST system 
and conducting a site check if tests 
indicate that a leak does not exist but 
contamination is present); notifying the 
appropriate agencies of the release 
within a specified period of time; taking 
immediate action to prevent any further 
release (such as removing product from 
the UST system); containing and 
immediately cleaning up spills or 
overfills; monitoring and preventing the 
spread of contamination into the soil 
and/or groundwater; assembling 
detailed information about the site and 
the nature of the release; removing free 
product to the maximum extent 
practicable; investigating soil and 
groundwater contamination; and, in 
some cases, outlining and implementing 
a detailed corrective action plan for 
remediation.
C. F inancial Responsibility  
Requirem ents

The financial responsibility 
regulations (40 CFR part 280, subpart H) 
require that UST owners or operators 
demonstrate the ability to pay the costs 
of corrective action and to compensate 
third parties for injuries or damages 
resulting from the release of petroleum 
from USTs. The regulations require all 
owners or operators of petroleum USTs 
to maintain an annual aggregate of 
financial assurance of $1 million or $2 
million, depending on the number of 
USTs owned. Financial assurance 
options available to owners and 
operators include: Purchasing 
commercial environmental impairment 
liability insurance; demonstrating self- 
insurance; obtaining guarantees, surety 
bonds, or letters of credit; placing the 
required amount into a trust fund 
administered by a third party; or relying 
on coverage provided by a state 
assurance fund.
D. State Program A pproval Regulations

Subtitle I of RCRA allows state UST 
programs approved by EPA to operate in 
lieu of the federal program. EPA’s state 
program approval regulations under 40 
CFR part 281 set standards for state 
programs to meet.

E. S cope o f  the UST Program

There are certain types or classes of 
tanks that are exempt from all or part of 
subtitle I’s requirements. Specifically 
excluded by statute are: Farm and 
residential tanks of 1,100 gallons or less 
capacity used for storing motor fuel for 
noncommercial purposes; tanks used for 
storing heating oil for consumptive use 
on the premises where stored; tanks 
stored on or above the floor of 
underground areas (such as basements 
or tunnels); septic tanks; systems for 
collecting stormwater or wastewater; 
flow-through process tanks; emergency 
spill and overfill tanks that are 
expeditiously emptied after use; and 
tanks holding 110 gallons or less (42 
U.S.C. 6991(1)).

In addition, and of particular 
importance to today’s proposal, the 
statute excludes one type of potential 
“owner” from the corrective action 
requirements applicable to owners. 
Specifically, the statute excludes from 
the definition of owner any person 
“who, without participating in the 
management of an UST, and otherwise 
not engaged in petroleum production, 
refining, and marketing, holds indicia of 
ownership primarily to protect the 
owner’s security interest in the tank” 
(RCRA section 9003(h)(9), 42 U.S.C. 
6991b(h)(9)). This statutory provision is 
intended to exempt from cleanup 
responsibility a person whose only 
connection with a tank is as the holder 
of a security interest; i.e., a bank or 
other secured creditor who has 
extended credit to a borrower 
(commonly the tank’s owner) and who 
has in return secured the loan or other 
obligation by taking a security interest 
in the tank. EPA has promulgated 
regulations governing corrective action 
under subtitle I. (See 40 CFR part 280,
§§ 280.51 through 280.67.) The 
regulation proposed today addresses the 
requirements of subtitle I that are 
applicable to a person who holds a 
security interest in a tank (a “security 
holder” or merely “holder”) from the 
time that the person extends the credit 
up through and including foreclosure 
and re-sale. As described in this 
proposed rule, & holder may face 
obligations either as an owner or as an 
operator, depending upon the specific 
activities undertaken by the holder.
III. The UST Security Interest 
Exemption and Intent of Today’s 
Proposed Rule
A. Overview

The security interest exemption under 
subtitle I, section 9003(h)(9) of RCRA,
42 U.S.C. 6991b(h)(9), provides:
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As used in this subsection, the term 
“owner” does not include any person who, 
without participating in the management of 
an underground storage tank and otherwise 
not engaged in petroleum production, 
refining, and marketing, holds indicia of 
ownership primarily to protect the owner’s 
security interest in the tank.

Limited legislative history exists 
concerning the RCRA subtitle I security 
interest exemption. No guidance or 
other indication is available concerning 
the types of activities that Congress 
considered to be consistent with the 
subtitle I security interest exemption, or 
about the types of activities that 
Congress considered to be 
impermissible participation in an UST 
or UST system’s management.

The statutory exemption is limited to 
liability for corrective action at 
petroleum-contaminated sites. Since the 
subtitle I security interest exemption 
applies only to the corrective action 
requirements for petroleum—Part 280 
Subpart F and portions of subpart E, one 
interpretation of the statute could hold 
that the holder is not exempt from 
complying with other portions of the 
statute and regulations applicable to an 
“owner” of a tank. These other parts 
include 40 CFR part 280, subparts B, Q, 
D, E (§ 280.50 only), and G (hereafter 
referred to as the “UST technical 
standards” for purposes of this rule), 
and Subpart H—Financial 
Responsibility. However, the statute is 
silent with respect to a holder’s liability 
for these requirements solely as a 
consequence of having ownership rights 
in a tank primarily to protect a security 
interest. The Agency does not believe 
that these limited ownership rights rise 
to the level of full “ownership” 
sufficient to make the holder an 
“owner” of the tank, as that term is used 
in section 9001(3) of RCRA subtitle I. 
Therefore, EPA is proposing, under its 
broad rulemaking authority in section 
9003, that a holder who meets the 
criteria specified in this proposed rule 
(i.e.i whose only connection with the 
tank is as the bona fide holder of a 
security interest in the UST or UST 
system) is not subject to the UST 
technical standards and financial 
responsibility requirements otherwise 
applicable to a tank owner. EPA 
believes that this is both appropriate 
under the Agency’s rulemaking 
authority and consistent with 
Congressional intent in providing the 
section 9003(h)(9) exemption for those 
persons who provide only financing to 
owners of a tank. Accordingly , a 
qualifying holder will not be required to 
comply with the full panoply of EPA 
regulations implementing subtitle I that 
apply to tank owners prior to or

following foreclosure, provided that the 
requirements of today’s proposed rule 
are satisfied,

With respect to a holder’s potential to 
be an “operator” of a tank prior to 
foreclosure, consistent with the 
provisions of this proposed rule, the 
holder typically will not be involved in 
the day-to-day operations of the tank, 
and will therefore not incur liability as 
an “operator.” 2 By foreclosing, 
however, the holder takes affirmative 
action with respect to the tank and 
displaces the borrower; therefore, by 
necessity, the holder has taken “control 
o f. . . [and] responsibility for. . .’’ the 
tank, and is therefore a tank operator 
under the definition at 42 U.S.C. 
6991(4), However, under today’s 
proposed rule, a foreclosing holder’s 
responsibility for corrective action as an 
operator is limited in certain 
circumstances: In general, a holder’s 
obligations would be limited under the 
provisions of this rule where the 
foreclosed-on tank is no longer storing 
petroleum, or where the holder itself 
empties the tank within a certain Jime 
period. In these circumstances, while a 
holder is an operator and therefore 
subject to the UST program’s technical 
requirements and other obligations, a 
holder may remain exempt from the 
corrective action requirements mid 
Satisfy the technical requirements by 
exercising one of the options for 
compliance described in Section III. D.
2 of this preamble; These options allow 
a holder to satisfy its regulatory 
obligations as an “operator” by 
undertaking specified minimally 
burdensome and environmentally 
protective actions to secure and protect 
the UST or UST system. On the other 
hand, a holder who operates a tank by , 
for example, storing or dispensing 
product following foreclosure will be 
subject to the full range of requirements 
applicable to any person operating a 
tank (including corrective action 
requirements).

In developing today’s proposal, EPA 
examined the potential obligations 
under subtitle I of government entities 
that act as conservators or receivers of 
assets acquired from failed lending and 
depository institutions, such as the 
Federal Deposit Insurance Corporation 
(FDIC) and Resolution Trust

2 Of course, a lender which has control of or 
responsibility for the daily operation of a tank 
would be an “operator” under section 9001(4), and 
therefore subject to all requirements applicable to 
an operator of a tank, including corrective action. 
Similarly, such acts may also constitute 
“participation in the management” of the tank, 
which would void the section 9003(h)(9) exemption 
and obligate the lender to comply with these same 
technical, financial, and corrective action 
requirements as an owner.

Corporation (RTC). Where a government 
entity or its designee is acting as a 
conservator or receiver, EPA interprets 
the security interest exemption in RCRA 
subtitle I section 9003(h)(9) to preclude 
the imposition of the insolvent estate’s 
liabilities against the government entity 
acting as the conservator or receiver, 
and considers the liabilities of the 
institution being administered to be 
limited to the institution’s assets. The 
situation of a conservator or receiver of 
a failed or insolvent lending institution 
is analogous to that of a trustee 
(particularly a trustee in bankruptcy) 
that is administering an insolvent’s 
estate and, in accordance with those 
principles, the insolvent’s liabilities are 
to be satisfied from the estate being 
administered and not from the assets of 
the conservator or receiver. Therefore, 
satisfaction of an estate’s debts or 
liabilities would not reach the general 
assets of the FDIC, the RTC, those of any 
other government entity acting in a 
similar capacity, or those of a private 
person acting on behalf of the 
government conservator or receiver.
B. Legal Authority

The legal basis for this proposed rule 
is the Agency’s broad authority to issue 
regulations interpreting and 
implementing the provisions of RCRA 
subtitle I at issue in this proposal. 
Section 9003(b), 42 U.S.C. 6991b(b) 
provides EPA with authority to 
“promulgate release detection, 
prevention, and correction regulations 
applicable to all owners and operators 
of underground storage tanks, as may be 
necessary to protect human health and 
the environment. ” 3

The Agency is proposing to define the 
regulatory terms under which a secured 
creditor may, Consistent with the 
statutory exemption, avoid 
responsibility for corrective action as an 
owner and operator of an underground 
storage tank, as well as proposing an 
exemption from certain financial 
responsibility requirements. As 
discussed elsewhere in this preamble 
(See Section III.D), the statutory 
exemption from corrective action

3 The recent decision by the U S. Court of Appeals 
for the D.C. Circuit in Kelley, et at. v. EPA, No. 9 3 -  
1312 (Feb, 4 ,1 9 9 4 ) does not apply to or affect the 
rule the Agency is proposing today. The Kelley 
decision vacated the Agency’s rule on lender 
liability under CERCLA, which interpreted a ' 
statutory exemption under CERCLA which is 
similar to that under RCRA Subtitle Ï, because “EPA 
lackled] statutory authority to restrict by regulation 
private rights of àétion arising under the 
statute. ” Kelley, slip op. at 3. As noted above,
§ 9003 expressly confers upon EPA a broad 
rulemaking authority; to the extent that the grants 
of rulemaking authority were not sufficiently 
explicit under CERCLA, such is not the case tinder 
RCRA Subtitle I.
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liability addresses only owners of 
underground storage tanks, while the 
statute and EPA’s implementing 
regulations extend liability to both 
owners and operators. The Agency 
believes that without promulgating a 
rule under EPA’s broad grant of 
rulemaking authority applying the 
protection found in the statutory 
security interest exemption to operators 
as well as owners, the statutory 
exemption may be rendered virtually 
meaningless, since an owner of an UST 
is also typically an UST operator. EPA 
does not believe that Congress, in 
creating section 9003(h)(9), intended for 
an otherwise exempt holder of a 
security interest to nonetheless fall 
subject to corrective action obligations 
as an operator. As such, EPA’s exercise 
of its rulemaking authority in the 
proposed rule is appropriate and, 
perhaps, needed to fully effectuate the 
purpose of the statute.

In addition, the Agency has explicit 
rulemaking authority to, in its 
discretion, exempt certain classes of 
owners and operators from corrective 
action obligations (i.e., holders of 
security interests as described in this 
proposal). Section 9003(b) permits the 
Agency, in promulgating regulations 
under subtitle I, to make distinctions in 
its UST regulations between types or 
classes of tanks, based upon, inter alia, 
“the technical capability of the owners 
and operators.” Because security 
interest holders are typically not as a 
general matter engaged in the operation 
and maintenance of USTs (and thus do 
not possess the technical capacity of 
most UST owners and operators), EPA 
does not believe that requiring them to 
comply with highly detailed technical 
requirements is appropriate where 
requiring them to do so is not necessary 
for protection of human health and the 
environment. Furthermore, the Agency 
believes an exemption from these 
regulatory requirements is appropriate 
in the context of this proposed rule, 
where an exemption will serve, albeit 
indirectly, to advance the goals of 
subtitle I by making credit more 
available and thus aiding in the 
implementation of tank upgrade 
requirements.

However, this authority is not open- 
ended, as section 9003(a) requires EPA 
to promulgate regulations that are 
protective of human health and the 
environment. Without compromising 
the level of protectiveness established 
by the UST program, EPA previously 
relied on its section 9003(b) authority 
when it excluded a group of owners and 
operators from RCRA subtitle I 
requirements in the final Financial 
Responsibility Rule (53 FR 43322, Oct.

26,1988). (In relevant part, the 
preamble to the final Financial 
Responsibility Rule states: “The Agency 
does not interpret the Congressional 
intent of subtitle I to preclude 
exempting any class of USTs from 
otherwise applicable requirements 
when the Agency has determined that 
such requirements are not necessary to 
protect human health or the 
environment.”) That rule exempted 
states and the federal government from 
the UST financial responsibility 
requirements since those entities were, 
as a class, able to satisfy the purpose of 
the financial responsibility 
requirements in the absence of 
regulation.

Similarly, for purposes of this 
proposal, EPA believes that it is 
reasonable, in light of the purposes 
behind this proposal, to exempt a holder 
from RCRA subtitle I corrective action 
requirements as an operator if its USTs 
are empty and secure (as would be 
required under today’s proposal) or if 
the holder chooses to also engage in 
environmentally beneficial activities (as 
discussed in Section III. E of this 
preamble). Because of the requirements 
a holder must meet before enjoying this 
proposed exemption, EPA’s UST 
regulations will satisfy the statutory 
requirement that they be protective of 
human health and the environment.
C. Liability o f  a H older as an Owner o f  
an Underground Storage Tank or 
Underground Storage Tank System

The following sections describe the 
key terms used in this proposed rule.
For the most part, these are also terms 
used in the section 9003(h)(9) security 
interest exemption. This section 
specifies the activities that are not 
“participating in the management” of a 
tank and which a holder may under 
today’s proposal, engage in consistent 
with subtitle I regulatory requirements.
1. Petroleum Production, Refining, and 
Marketing

“Production of petroleum” includes, 
but is not limited to, activities involved 
in the production of crude oil or other 
forms of petroleum, as well as the 
production of petroleum products from 
purchased materials, either domestically 
or abroad, “Refining” includes the 
processes of cracking, distillation, 
separation, conversion, upgrading, and 
finishing of refined petroleum or 
petroleum products. “Marketing” 
includes the distribution, transfer, or 
sale of petroleum or petroleum products 
for wholesale or retail purposes. A 
holder who stores petroleum products 
in USTs for on-site consumption only, 
such as to provide heat to an office

building or to refuel its own vehicles, is 
not considered to be engaged in 
petroleum production, refining, or 
marketing for the purposes of die UST 
regulatory program.
2. Indicia of Ownership

EPA is proposing that “indicia of 
ownership” means ownership or 
evidence of an ownership interest in a 
petroleum UST or UST system. EPA is 
not proposing to limit or qualify type, 
quality, or quantity of ownership indicia 
that may be held by a person for the 
purpose of the regulatory exemption. 
The nature of the ownership interest 
may vary according to the type of 
secured transaction and the .nature of 
the holder’s relationship (such as that of 
a guarantor or surety). Accordingly, 
indicia of ownership may be evidence of 
any ownership interest or right to an 
UST or UST system, such as a security 
interest, an interest in a security 
interest, or any other interest in an UST 
or UST system. For purposes of this 
proposed rule, examples of such indicia 
include, but are not limited to, a 
mortgage, deed of trust, or legal or 
equitable title obtained pursuant to 
foreclosure or its equivalents, a surety 
bond, guarantee of an obligation, or an 
assignment, lien, pledge, or other right 
to or form of encumbrance against an 
UST or UST system. Accordingly, it is 
not necessary for a person to hold actual 
title or a security interest in order to 
maintain some indicia or evidence of 
ownership in an UST or UST system.
3. Primarily To Protect a Security 
Interest

EPA is proposing that the term 
“primarily to protect a security interest’’ 
as used in this proposed regulation 
means a holder’s indicia of ownership 
are held primarily for the purpose of 
securing payment or performance of an 
obligation. EPA intends this phrase to 
require that the ownership interest be 
maintained primarily for the purpose of, 
or primarily in connection with, 
securing payment or performance of a 
loan or other obligation (a security 
interest), and not an interest in the UST 
or UST system held for some other 
reason.

A security interest may arise pursuant 
to a variety of statutory or common law 
financing transactions. While a security 
interest is ordinarily created by mutual 
consent, such as a secured transaction 
within the scope of Article 9 of the 
Uniform Commercial Code, there are 
other means by which a security interest 
may be created, some of which may or 
may not be the result of a consensual 
arrangement between the parties to the 
transaction. In general, a transaction
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that gives rise to a security interest 
within the ambit of this proposed rule 
is one that provides the holder with 
recourse against an UST or UST system 
of the person pledging the security; the 
purpose of the interest is to secure the 
repayment of money, the performance of 
a duty, or of some other obligation. See 
generally J. White & R. Summers, 
Handbook on the Uniform Com m ercial 
Code § 22 (2d Ed. 1980); Restatem ent o f  
Security (1941).

As a matter of general law, security 
interests may arise from transactions in 
which an interest in an UST or UST 
system is created or established for the 
purpose of securing a loan or other 
obligation, and includes mortgages, 
deeds of trust, liens, and title held 
pursuant to lease financing transactions. 
Security interests may also arise from 
transactions such as sale-and- 
leasebacks, conditional sales, 
installment sales, trust receipt 
transactions, certain assignments, 
factoring agreements or accounts 
receivable financing agreements, 
consignments, among others, provided 
that the transaction creates or 
establishes an interest in an UST or UST 
system for the purpose of securing a 
loan or other obligation.

In contrast, “indicia of ownership” 
held “primarily to protect [a] security 
interest” do not include evidence of 
interests in the nature of an investm ent 
in the UST or UST.system, or an 
ownership interest held primarily for 
any reason other than as protection for 
a security interest. The person holding 
ownership indicia to protect a security 
interest may have additional, secondary 
reasons for maintaining the indicia in 
addition to protecting a security 
interest; maintaining indicia for reasons 
in addition to protecting a security 
interest may be consistent with the 
exemption and this proposed rule, 
However, any such additional reasons 
must be secondary to protecting a 
security interest in the secured UST or 
UST system. EPA recognizes that 
lending institutions have revenue 
interests in the loan transactions that 
create security interests; such revenue 
interests are not considered to be 
investment interests, but are considered 
secured transactions falling within the 
proposed security interest regulatory 
exemption.

4. Holder” of Ownership Indicia
A ‘holder” as used in this proposed 

regulation is a person who maintains 
ownership indicia primarily to protect 
security interest, however acquired or 
held. The term “holder” includes the 
initial holder (such as the loan 
originator) and any subsequent holder,

a

such as a successor-in-interest, 
subsequent purchaser on the secondary 
market, loan guarantor, surety, or other 
person who maintains indicia of 
ownership primarily to protect a 
security interest. The term also includes 
any person acting on behalf of or for the 
benefit of the holder, such as a court- 
appointed receiver or a holder’s agent, 
employee, or representative.

Finally, it should be noted that 
lending institutions, which typically 
hold a large number of security 
interests, may also act in some trustee, 
fiduciary, or other capacity with respect 
to an UST or UST system. However, this 
rule does not address circumstances in 
which a lending institution or any 
person acts as a trustee, or in a non
lending capacity, or has any interest in 
an UST or UST system other than as 
provided in this rule. Because this 
proposed regulation, as well as the 
exemption in section 9003(h)(9), 
addresses only persons who maintain a 
“security interest,” any discussion of 
persons with other interests or 
involvement in an UST or UST system 
is beyond the scope of this proposed 
rule. Of course, a trustee or other 
fiduciary with respect to an UST or UST 
system (or any person who independent 
of the status as trustee or fiduciary) who 
holds indicia of ownership in the UST 
or UST system primarily to protect a 
security interest may fall within this 
proposed security interest regulatory 
exemption.
5. Participating in Management

EPA proposes that, as used in this 
proposed rule, “participation in the 
management of an UST or UST system” 
means the actual involvement in the 
management or control of 
decisionmaking related to the UST or 
UST system by the holder. Participation 
in management does not include the 
mere capacity or unexercised right or 
ability to influence UST or UST system 
operations. This proposal contains a list 
of activities that is not all-inclusive, but 
which generally describes activities that 
are not considered to be evidence that 
a holder is participating in the 
management of an UST or UST system. 
In addition, to address those other 
activities not specifically listed, a 
general test of management 
participation is proposed. The general 
test specifies that a holder is considered 
to be participating in management, 
within the scope of this proposed 
regulatory exemption, when it exercises 
decisionmaking control over the 
borrower’s UST or UST system, or 
where the holder assumes overall 
management responsibility 
encompassing decisionmaking authority

over the enterprise that includes day-to- 
day operation of the UST or UST 
system.

Under the proposed rule, activities 
that are evidence that a holder is 
participating in the management of an 
UST or UST system, and thus acting 
outside the scope of this proposed 
regulatory exemption, include: 
Exercising management control or 
decisionmaking authority over 
operational aspects of an UST or UST 
system, or securing a lease agreement, 
contractual arrangement, or employee 
relationship with any other person to 
manage or operate the UST or UST 
system. Such activities indicate that a 
holder is involved in or exercising 
decisionmaking control of operations of 
the UST. or UST system in which the 
holder has a security interest.

For purposes of this proposed rule, a 
holder performing the functions of a 
plant manager, operations manager, 
chief operating officer, chief executive 
officer, end the like, of the facility or 
business at which the UST is located is 
considered to be exercising management 
control or decisionmaking authority 
over the operational aspects of the UST 
or UST system and therefore, 
participating in management, unless the 
responsibilities for the position 
specifically exclude all UST 
responsibilities. Control over the 
operational aspects of management 
should not be confused, however, with 
those activities which constitute 
administrative or financial management 
or involvement in non-operational 
activities. Such activities may be 
engaged in by a holder in the course of 
managing a loan portfolio and do not 
exceed the boundaries of the security 
intere'st exemption. Such activities may 
include providing financial or other 
assistance, environmental investigations 
or monitoring of the borrower’s business 
and collateral, engaging in “loan work 
out” activities, foreclosing on a secured 
UST or UST system, winding down 
operations following foreclosure or its 
equivalents, or divesting itself of the 
foreclosed-on property containing an 
UST or UST system. These, as well as 
other actions related to a holder’s 
financial and administrative obligations, 
are discussed in more detail in the 
following section.

a. General Test o f  M anagement 
Participation. It is not possible to 
specifically cover in this proposed rule 
or any regulation every conceivable 
situation in which a holder might act, or 
to make specific provisions for every 
action, that a holder might undertake 
that might make it ineligible for the 
protection of the proposed security '¡s 
interest regulatory exemption, voiding
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the security interest exemption. A 
general test or standard of participation 
in an UST or UST system’s management 
has therefore been formulated to 
provide a framework within which to 
assess the consistency of a holder’s 
actions with the limitations of the 
proposed regulatory exemption.

Tnis proposal’s two-prong test or 
standard of management participation 
provides that while the borrower is still 
in possession of an UST or UST system 
(i.e., pre-foreclosure), a holder 
participates in the management of an 
UST or UST system only where the 
holder either exercises decisionmaking 
control over the UST or UST system, or, 
where the holder’s actions manifest ot 
assume responsibility for the overall 
management of the UST or UST 
system’s day-to-day operations. The 
general test adopts a functional 
approach which focuses on thé holder’s 
actual decisionmaking involvement in 
the operational (as opposed to the 
financial or administrative) affairs of the 
borrower’s UST or UST system. The first 
prong looks to whether the holder has 
exercised decisionmaking control over 
the borrower’s environmental 
compliance. If so, the holder is 
“participating in the management” of 
the UST or UST system as defined in 
the proposed rule. Similarly, the second 
prong looks to where the holder is 
functioning as the overall manager by 
exercising management at a level 
encompassing the borrower’s 
environmental obligations, or over all or 
substantially all of the operational 
aspects of the borrower’s enterprise, 
regardless of whether decisionmaking 
control over compliance with the 
regulations governing the UST or UST 
system has been explicitly assumed or 
not. This level of actual involvement in 
the management of the UST or UST 
system is sufficient to constitute 
management participation for purposes 
of this proposed regulatory exemption.

Under the first prong of the general 
test, a holder cannot remain within the 
scope of the exemption if it controls the 
borrower’s environmental compliance 
activities associated with the UST or 
UST system. Under the second prong of 
the general test, the ability to carve out 
environmental compliance 
responsibilities from other operational 
aspects of the borrower’s business or 
enterprise demonstrates that the holder 
has manifested or assumed operational 
responsibility at a management level 
that includes environmental matters, 
and in doing so is considered to be 
participating in the UST or UST 
system’s management.

However, management participation 
does not include the unexercised right

to become involved in operational UST 
or UST system decisionmaking. In other 
words, if the holder does not exercise its 
rights to participate in the management 
of the UST or UST system, it still may 
qualify for the security interest 
exemption. Whether the exercise of 
rights that a holder might have— 
whether under contract or other 
agreement (if any) or otherwise, 
including the enforcement of loan terms 
and covenants or other rights—rises to 
the level of participation in the UST or 
UST system’s management is measured 
by reference to the general test.

b. A ctions that are not participation  
in m anagem ent. Participation in the 
following activities will not exclusively, 
in themselves, exceed the bounds of this 
proposed regulatory exemption:
Policing the loan, undertaking financial 
work out with a borrower where the 
obligation is in default or in threat of 
default, undertaking foreclosing and 
winding up operations (as described 
later in this proposal), or preparing the 
UST or UST system for sale or 
liquidation. In addition, the holder is 
not considered to be participating in the 
management of the UST or UST system 
by monitoring the borrower’s business; 
by requiring or conducting on-site 
investigations, including site 
assessments, inspections, and audits, of 
the environmental condition of the UST 
or UST system or the borrower’s 
financial condition; by monitoring other 
aspects of the UST or UST system 
considered relevant or necessary by the 
holder; by requiring certification of 
financial information or compliance 
with applicable duties, laws, or 
regulations, or by requiring other similar 
actions, provided that the holder does 
not otherwise participate in the 
management or operation of the UST or 
UST system, as provided in this 
proposed regulation. Such oversight and 
obligations of compliance imposed by 
the holder are not considered part of the 
management of an UST or UST system. 
Although such requirements and 
oversight may inform and perhaps 
strongly influence the borrower’s 
management of an UST or UST system, 
the holder is not considered to be 
participating in management where the 
borrower continues to make operational 
decisions concerning the UST or UST 
system.

The protected activities of a holder 
that are specifically identified in this 

• rule are consistent with the language of 
RCRA section 9003(h)(9) and the overall 
purpose of subtitle I. Judicial decisions 
construing the substantially similar 
language of CERCLA section 101(20)(A) 
have addressed the issue of the 
appropriate degree of a holder’s

involvement at a facility in which it 
held a security interest (i.e., the 
standard of “participation in 
management”). Although the cases 
articulated the CERCLA standard using 
different language, these cases generally 
held that the exemption is abrogated 
once a holder has divested the borrower 
or debtor of its management authority 
prior to foreclosure, such as when the 
holder becomes involved in the 
facility’s day-to-day operations, where it 
becomes overly entangled in the affairs 
of the facility, or where its involvement 
otherwise affects a facility’s hazardous 
waste practices. See United States v. 
M aryland Bank & Trust Co., 632 F. 
Supp. 573 (D. Md. 1986); United States 
v. M irabile, 15 Envtl. L. Rep. (Envtl. L. 
Inst.) 20994 (E.D. Pa. 1985) 
(participation in financial management 
insufficient to void the security interest 
exception to owner liability); United 
States v. F leet Factors Corp., 901 F.2d 
1550 (11th Cir. 1990), cert, denied, 111-
S.Ct. 752 (1991).

Other cases interpreting the 
provisions of CERCLA established that a 
holder’s involvement in financially 
related matters—such as periodic 
monitoring or inspections of secured 
property, loan refinancing and 
restructuring, financial advice, and 
similar activities—will not void the 
exemption. See G uidice v. BFG 
Electroplating and M anufacturing Co., . 
732 F. Supp. 556 (W.D. Pa. 1989); 
United States v. N icolet, 29 Envtl. Rep. 
Cas. (BNA) 1851 (E.D. Pa. 1989); United 
States v. M irabile, 15 Envtl. L. Rep. 
(Envtl. L. Inst.) 20994 (E.D. Pa. 1985) 
(participation in financial management 
insufficient to void the security interest 
exception to owner liability). The 
variations in thé courts’ articulations of 
the standard, however, left unclear the 
precise degree of involvement that 
could be undertaken without voiding 
the CERCLA exemption. See, e.g., Fleet 
Factors Corp., 901 F.2d at 1557 (secured 
creditor may incur CERCLA liability by 
participating in the financial 
management of a facility to a degree 
indicating a capacity to influence the 
corporation’s treatment of hazardous 
waste); In re Bergsoe M etal Corp., 910
F.2d 668 (9th Cir. 1990) (“there must be 
some actual management of the facility 
before a secured creditor will fall 
outside the exception [found in 
CERCLA section 101(20)(A)}”). 
However, more recent cases under 
CERCLA have articulated a standard of 
management participation that is 
substantially similar to that in this 
proposed rule. See United States v. 
McLamb, 5 F. 3d 69 (4th Cir. 1993); 
W atetville Industries, Inc. v. Finance
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Authority o f  M aine, 984 F 2d. 549 (1st 
Cir. 1993).

While the cases listed above describe 
particular activities and draw a line 
between the actions of a holder that are 
and are not evidence of management 
participation for purposes of CERCLA, 
there remains uncertainty about the 
effect of activities commonly or 
routinely undertaken by a holder in the 
course of managing a loan secured by an 
UST or UST system. EPA believes that 
the uncertainty created for holders 
examining their potential for liability 
under CERCLA also exist when holders 
assess their potential obligations under 
RCRA subtitle I. Therefore, this 
proposed rule is intended to specify the 
compliance obligations for lenders 
when conducting normal business 
activities and to define with greater 
precision the point at which a holder’s 
actions pass from loan oversight and 
advice to actual UST or UST system 
management.

The following sections discuss and 
describe the specific activities of a 
holder that the proposed rule defines as 
either activities that indicate the 
holder’s participation in the 
management of an UST or UST system 
or those that are not instances of 
participation in the management of an 
UST or UST system by a person holding 
indicia of ownership primarily to 
protect a security interest in the UST or 
UST system.

It bears repeating, however, that the 
activities identified in this proposed 
rule do not specify the only activities 
that may be undertaken by a holder 
without losing the protection of the 
proposed security interest regulatory 
exemption, and one should not infer 
that activities not specifically 
mentioned in this rule are automatically 
considered evidence of participation in 
an UST or UST system’s management— 
those must be addressed on a case-by
case basis based on the general test 
provided in this rule.

(1) Actions at the inception o f the 
loan or other transaction giving rise to 
a security interest. Actions undertaken 
by a holder prior to the inception of a 
transaction in which indicia of 
ownership are held primarily to protect 
a security interest are irrelevant with 
respect to the general test of 
participation in management, and thus 
are not considered evidence of 
participation in the management of the 
UST or UST system. Thus, consultation 
and negotiation concerning the structure 
and terms of the loan or other 
obligation, the payment of interest, the 
payment period, and specific or general 
financial or other advice, suggestions, 
counseling, guidance, or other actions at

or prior to the time that indicia of 
ownership are first held are not 
considered evidence of participation in 
the management of the UST or UST 
system for purposes of this proposed 
rule. Activities that take place prior to 
holding indicia of ownership are not 
relevant for determining whether the 
holder has participated in the 
management of the UST or UST system 
after the time that the holder acquires 
indicia of ownership.

In addition to such pre-loan 
involvement, a holder may determine 
(whether for risk management or any 
other business purpose) to undertake or 
require an environmental investigation 
(which could include a site assessment, 
inspection, and/or audit) of an UST or 
UST system securing the loan or other 
obligation. Such environmental 
investigation may be undertaken by the 
holder, for example, or the holder may 
require one to be conducted by another 
party (such as the borrower) as a 
condition of the loan or other 
transaction. Neither RCRA Subtitle I nor 
this proposed rule require that such an 
environmental investigation be 
undertaken to qualify for the security 
interest exemption, and the obligations 
of a holder seeking to avail itself of the 
exemption cannot be based on or 
affected by the holder’s not conducting 
or not requiring an environmental 
investigation in connection with the 
security interest. Similarly, a holder is 
not engaged in management 
participation solely as a result of 
undertaking or requiring an 
environmental investigation, and 
nothing in this proposed rule should be 
understood to discourage a holder from 
undertaking or requiring such an 
environmental investigation in 
circumstances deemed appropriate by 
the holder. Because lender-conducted or 
-required investigations of a borrower’s 
business or collateral are information
gathering in nature, such activities 
cannot, alone, be considered to be 
management participation by a holder.

In tne event that a pre-loan 
environmental investigation of a UST or 
UST system reveals contamination, the 
holder may undertake any one of a 
variety of responses that it deems 
appropriate: For example, the holder 
may refuse to extend credit or to follow 
through with the transaction or instead 
maintain indicia of ownership in other, 
non-contaminated property as 
protection for the security interest. 
Alternatively, a holder may determine 
that the risk of default is sufficiently 
slight (or that the extent of 
contamination is minimal and does not 
significantly affect the value of the UST 
or UST system as collateral) to proceed

to extend credit and maintain indicia of 
ownership in the UST or UST system. * 
Additionally, the holder may require the 
borrower to clean up the contamination 
as a condition for extending the loan. 
Such activities are not considered 
participation in the UST or UST 
system’s management, and a holder that 
knowingly takes a security interest in 
contaminated collateral is not subject to 
compliance with the RCRA Subtitle I 
corrective action regulatory program 
solely on this basis.

(2) Policing the security interest or 
loan. A holder may undertake actions 
that are consistent with holding 
ownership indicia primarily to protect a 
security interest which include, but are 
not limited to, a requirement that the 
borrower clean up a release from the 
UST or UST system which may have 
occurred prior to or during the life of 
the loan or security interest (as 
described in the last section); a 
requirement of assurance of the 
borrower’s compliance with applicable 
federal, state, and local environmental 
or other laws and regulations during the 
life of the loan or security interest; 
securing authority or permission for the 
holder to periodically or regularly 
monitor or inspect the UST or UST 
system in which the holder possesses 
indicia of ownership, or the borrower’s 
business or financial cbndition, or both; 
or to comply with legal requirements to 
which the holder is subject; or other 
requirements or conditions by which 
the holder is able to police adequately 
the loan or security interest, provided 
that the exercise by the holder of such 
other loan policing activities are not 
considered evidence of management 
participation as provided in the 
proposed rule’s “general test” of 
management participation.

The authority for the holder to take 
such actions may be contained in 
contractual (e.g., loan) documents or 
other relevant documents specifying 
requirements for financial, 
environmental, and other warranties, 
covenants, and representations or 
promises from the borrower. While the 
regulatory exemption in this proposed 
rule requires that the actions undertaken 
by a holder in overseeing or managing 
the loan or other obligation be 
consistent with those of a person whose 
indicia of ownership in an UST or UST 
system is held primarily to protect a 
security interest, a holder is not 
expected to be an insurer or guarantor 
of environmental safety or quality at a 
secured UST or UST system. The 
inclusion of environmental warranties 
and covenants is not considered to be 
evidence of a holder’s acting as an 
insurer or guarantor, and a finding of
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“management participation” cannot be 
premised solely on the existence of such 
terms or upon the holder’s actions that 
ensure that the UST or UST system is 
managed in an environmentally sound 
manner. Since these actions are 
consistent with holding indicia of 
ownership primarily to protect a 
security interest, they are not 
considered to be participation in 
management in this proposed rule.

(3) Loan work out. The holder may 
determine that actions need to be taken 
with respect to the UST or UST system 
to safeguard the security interest from 
loss. These actions may be necessary 
when, for example, a loan is in default 
or threat of default, and are commonly 
referred to as “loan work out” activities. 
“Loan work out” is largely an undefined 
term but is generally understood in the 
financial community to mean those 
activities undertaken to prevent, 
mitigate, or cure a default by the obligor 
or to preserve or prevent the diminution 
of the value of the security. Loan work 
out activities are recognized by EPA as
a common lender undertaking and, as 
such, these actions will not take a 
holder outside of the scope of the 
security interest exemption provided for 
in this proposed rule, provided that 
such actions are consistent with the 
proposed general test of management 
participation.

When the holder undertakes loan 
work out activities, provides financial or 
other advice, or similar support to a 
financially distressed borrower, the 
holder will remain within the scope of 
the proposed security interest regulatory 
exemption only so long as the holder 
does not participate in management as 
provided by this proposed rule’s general 
test. Loan work out actions that are not 
evidence of “participation in 
management” include, but are not 
limited to: Restructuring or 
renegotiating the terms of the security 
interest; requiring payment of additional 
rent or interest; exercising forbearance 
with regard to the security interest; 
requiring or exercising rights pursuant 
to an assignment of accounts or other 
amounts owing to an obligor; requiring 
or exercising rights pursuant to an 
escrow agreement pertaining to amounts 
owing to an obligor; providing specific 
or general financial or other advice, 
suggestions, counseling, or guidance; 
and exercising any right or remedy the 
holder is entitled to by law or under any 
warranties, covenants, conditions, 
representations, or promises from the 
borrower. :

(4) Foreclosure and sa le or 
liquidation. Foreclosure and possession 
of property for purposes of sale or 
liquidation are often the only remedy

the holder may have to secure 
performance of an obligation. The 
process of foreclosure and sale or 
liquidation of a foreclosed-on UST or 
UST system often results in the 
exclusive possession of the UST or UST 
system by the holder and may require or 
result in the holder’s taking record title 
to the UST or UST system under the 
laws of some states. For purposes of this 
proposed rule, the term “foreclosure or 
its equivalents” includes foreclosure, 
purchase at foreclosure sale, acquisition 
or assignment of title in lieu of 
foreclosure, acquisition of a right to 
* possession or title, or other agreement in 
settlement of the loan obligation, or any 
other formal or informal manner by 
which the holder acquires possession of 
the borrower’s collateral for subsequent 
disposition in partial or full satisfaction 
of the underlying obligation. These 
actions are considered to fall within the 
scope of the proposed regulatory 
exemption as necessary incidents to 
holding ownership indicia primarily to 
protect a security interest. However, a 
holder is under the coverage of the 
proposed rule and is not considered an 
“owner” of a UST or UST system only 
so long as the holder’s acquisition 
pursuant to foreclosure is reasonably 
necessary to ensure satisfaction or 
performance of the obligation, is 
temporary in nature, and occurs while 
the holder is actively seeking to sell or 
otherwise divest the foreclosed-on UST 
or UST system.

To meet the requirements of the 
proposed rule’s exemption from 
regulatory compliance as an “owner” 
following foreclosure, a holder must be 
acting consistently with the security 
interest exemption’s requirement that 
the ownership indicia maintained by 
the holder continue to be held primarily 
to protect the security interest. Where a 
holder’s actions indicate that it is not 
seeking to sell or liquidate the secured 
assets, the exemption is voided because 
such actions are akin to holding the 
asset for investment purposes. This 
proposed regulation describes 
circumstances under which a holder 
may avoid being considered an “owner” 
of property on which it forecloses for 
purposes of certain Subtitle I 
regulations. It is only by complying with 
the provisions of this proposed rule that 
the limited ownership rights of a 
security holder do not rise to the level 
of full “ownership” sufficient to make 
the security holder an “owner” of the 
tank, as that term is used in EPA’s UST 
regulations. The proposed rule first 
provides a set of general criteria for 
offering an UST or UST system for sale, 
and when and unddr what

circumstances an offer of purchase may 
or may not be rejected. In addition, even 
though a holder is permitted to use 
whatever means are appropriate and 
available to sell or otherwise divest 
itself of foreclosed-on property, as a 
measure of certainty this proposed rule 
contains an objective test that, if 
followed by a holder, establishes that 
the holder is meeting the general 
obligation to divest itself of a foreclosed- 
on UST or UST system in a reasonably 
expeditious manner. EPA believes that 
this aspect of the proposed rule is 
consistent with the RCRA Subtitle I 
security interest exemption.

In general, under this proposal, a 
foreclosing holder must, in order to 
maintain consistency with the security 
interest exemption, seek to sell or 
otherwise divest itself of foreclosed-on 
property in a reasonably expeditious 
manner using whatever commercially 
reasonable means are available or 
appropriate, taking all facts and 
circumstances into account. A holder 
cannot, under the terms of the proposed 
rule, reject or refuse offers for the 
property that represent fair 
consideration for the asset and remain 
within the proposed regulatory 
exemption. A holder that outbids or 
refuses offers from parties offering fair 
consideration for the property 
establishes that the property is no longer 
being held primarily to protect a 
security interest. The terms of the bid 
are relevant for this purpose, and a 
holder is not required to accept offers 
that would require it to breach duties 
owed to other holders, the borrower, or 
other persons with interests ih the 
property that are owed a legal duty. In 
addition, the term “fair consideration” 
refers to an all cash offer, which is 
intended to ensure that this proposed 
rule would not require a holder to 
accept a bid that contains unacceptable 
conditions, such as requirements for 
indemnification agreements, non-cash 
offers, “bundled” offers, etc. This 
proposed provision should not be read 
to require that a holder may accept only 
cash offers, however; a holder is always 
free to accept any offer satisfactory to 
the holder. The exact requirement that 
would be imposed by this proposed 
regulation is that a holder may not reject 
a cash offer of fair consideration for the 
foreclosed-on property. If it does, or if 
it outbids others offering fair 
consideration, then the holder would, 
under today’s proposal, be considered to 
be an owner of the UST or UST system 
in the same manner as any other 
purchaser.

This proposed rule’s provisions 
defining “fair consideration” and 
specifying when the foreclosing holder
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may reject or outbid offers for the 
property are formulated to reflect the 
amount that the holder may bid at the 
foreclosure sale, or not reject during the 
foreclosure sale or thereafter, in order to 
recover on its loan or other obligation.
In addition, there may be multiple 
security interests in a borrower’s 
property held by secured creditors, 
which the definition of “fair 
consideration” must account for. 
Therefore, for a senior creditor, the term 
“fair consideration” is proposed to 
mean a cash amount that represents a 
value equal to or greater than the 
outstanding obligation owed to the 
holder (including the fees, penalties, 
and other charges incurred by the 
holder in connection with the property). 
“Fair consideration” is further proposed 
to indicate that the amount that will 
recover the holder’s “security interest” 
in the property may vary depending on 
the seniority of the loan or other 
obligation that is being foreclosed upon.
I Specifically, a junior creditor may be 
required to outbid senior creditors in 
order to recover the value of its loan or 
other obligation. The definition of fair 
consideration therefore distinguishes 
between what junior or senior creditors 
may bid or not reject for purposes of 
maintaining the exemption. In addition, 
in order to avoid liability under law (for 
example, to the borrower), the 
foreclosing holder-may be required to 

¡seek an amount at the foreclosure sale 
that is greater than the outstanding 
obligation owed to the foreclosing 
holder, or to sell the property in a 
different manner; therefore, the 
proposed rule does not require a holder 
to accept an offer of “fair consideration” 
if to do so would subject the holder to 
liability under federal or state law.

In this way the proposed rule’s 
provisions with respect to the sale or 
disposition of property will not conflict 
with the manner in which such sales are 
required to be conducted under general 
principles of law applicable to the 
holder and the disposition of the 
property including the UST. For 
purposes of this proposed rule, the 
definition of “fair consideration” is an 
objective, “bright-line” test to determine 
whether the foreclosing holder has an 
investment or other interest in the 
property that is not within the 
exemption, or whether the holder’s 
post-foreclosure activities indicate that 
it continues to maintain its ownership 
indicia in the property primarily to 
protect a security interest, and is 
therefore within the protective ambit of 
the proposed rule.

While a holder may use whatever 
means are reasonable and appropriate 
for marketing foreclosed-on property to

establish that it is seeking to divest itself 
of property in an expeditious manner, 
this proposed rule also provides a 
mechanism by which a holder can 
definitely establish that it continues to 
hold indicia of ownership primarily to 
protect a security interest and is not an 
“owner,” for purposes of complying 
with the UST regulatory program, of 
foreclosed-on property. This mechanism 
is intended to act as another “bright 
line” to provide clear and unambiguous 
evidence that a holder is not the UST or 
UST system’s “owner” following 
foreclosure: A holder choosing to-avail 
itself of this bright line test must, within 
12 months following the acquisition of 
marketable title, list the property with a 
broker, dealer, or agent who deals with 
the type of property in question, or 
advertise the property as being for sale 
or disposition on at least a monthly 
basis in either a real estate publication 
or a trade or other publication suitable 
for the property in question, or a 
newspaper of general circulation 
(defined as one with a circulation over
10,000, or one suitable under any 
applicable federal, state, or local rules of 
court for publication required by court 
order or rules of civil procedure) 
covering the area where the property is 
located. If the holder satisfies these 
criteria, the holder is considered to have 
complied with, the requirement in the 
proposed rule that it is seeking to sell 
or otherwise divest the property in an 
expeditious manner.

EPA also recognizes that market 
conditions, the condition of the 
property, and other factors may mean 
that despite reasonable efforts to 
expeditiously sell or divest foreclosed- 
on property, the property may not be 
quickly sold. Therefore, this regulation 
does not impose a time requirement for 
the ultimate disposition of foreclosed-on 
property. Provided that the property is 
being actively offered for sale by the 
holder and no offers of fair 
consideration are ignored, outbid, or 
rejected, foreclosed-on property may 
continue to be held by the holder 
without the holder being considered an 
"owner” of the UST or UST system for 
purposes of complying with the UST 
regulatory program, as detailed in this 
proposed rule.

Regardless of the manner in which the 
foreclosing holder chooses to market the 
property, if at any time after six months 
following the acquisition of marketable 
title the holder rejects, or does not act 
upon within 90 days of receipt of, a 
written, bona fid e , firm offer of fair 
consideration for the property, the 
holder will lose the protection of the 
proposed rule. Under this proposal, a 
“written, bona fid e, firm offer” is a

legally enforceable, commercially 
reasonable, offer, including all material 
terms of the transaction, from a ready, 
willing, and able purchaser who 
demonstrates to the holder’s satisfaction 
the ability to perform. Where a holder 
outbids, rejects, or fails to act upon an 
offer of fair consideration, the holder is 
considered, for the purpose of the 
proposed regulatory exemption, to be 
maintaining its indicia of ownership in 
the property as protection for 
investment purposes, and not as 
security for the obligation.

The proposed exemption from 
regulatory compliance would also 
permit a foreclosing holder to undertake 
actions with respect to the UST or UST 
system to protect or preserve the value 
of the seemed asset. For example, a 
holder may determine that it needs to 
take certain actions with respect to an 
UST or UST system’s operations in 
order to preserve the value of the 
foreclosed-on assets or to prevent a 
future release (such as by the removal of 
an UST or UST system’s contents as 
described below), or to otherwise 
prepare property for safe public access 
incident to sale or liquidation of assets. 
Precisely because a holder in charge of 
an UST or UST system may heed to take 
affirmative action with respect to the 
UST or UST system incident to 
foreclosure and with respect to any 
petroleum products that are known to 
be present, the proposal provides that 
such actions of dominion and control 
over the UST or UST system are 
considered necessary components of 
holding ownership indicia primarily to 
protect a security interest, provided 
such actions are undertaken to protect 
the asset’s value and are not undertaken 
for investment purposes. Therefore, 
under this proposed rule, such 
mitigative or preventative measures are 
considered to be actions that are 
consistent with holding ownership 
indicia primarily to protect the security 
interest in the UST or UST system.

(5) Winding up operations after 
foreclosure. In addition, in the post
foreclosure context, this proposed rule 
provides that a holder that forecloses on 
an UST or UST system with ongoing 
operations may wind up the UST or 
UST system’s operations without also 
being considered to be participating in 
management. Winding up is considered 
a protected activity by a foreclosing 
holder because, without such 
protection, foreclosure would not be 
possible where practical or commercial 
necessity dictates that the foreclosing 
holder undertake such actions,
“Winding up” in the post-foreclosure 
context includes those actions that are 
necessary to close down an UST or UST
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system’s operations, secure the site, and 
otherwise protect the value of the 
foreclosed assets for subsequent sale or 
liquidation. In winding up an UST or 
UST system, a holder may undertake all 
necessary security measures or take 
other actions that protect and preserve 
an UST or UST system’s assets, 
including steps taken to prevent or 
minimize the risk of a release or threat 
of release of the UST or UST system’s 
contents.
D. Liability o f a H older as an O perator 
o f an Underground Storage Tank or 
Underground Storage Tank System

Although this proposed rule would be 
promulgated under authority to write 
regulations governing UST activities, 
EPA intends that it be consistent with 
and further the purposes of the statutory 
security interest exemption found at 
Section 9003(h)(9). One critical aspect 
of the RCRA subtitle I statutory security 
interest exemption is that while it 
excludes a holder from the definition of 
“owner” for corrective action purposes, 
the statute does not explicitly address a 
holder’s responsibilities as an UST or 
UST system “operator.” 4 The absence of 
explicit language in the statute 
regarding operators creates a potential 
problem for holders, since EPA’s UST 
corrective action regulations (as 
described in Section II. B of this 
preamble) apply to both owners and 
operators of underground storage tanks. 
Thus, although RCRA subtitle I clearly 
exempts holders from corrective action 
liability as “owners” of USTs, the 
statute does not address whether such 
otherwise exempt persons face 
correction action liability as “operators” 
of USTs. Without clear protection from 
corrective action liability as potential 
operators of USTs, EPA believes that 
lenders will continue to be reluctant to 
make loans to UST-related businesses 
due to continued uncertainty about their 
potential liability for corrective action. 
This regulatory proposal therefore 
addresses a holder’s potential liability 
for RCRA subtitle I corrective action as 
an “operator” of an UST or UST system.
1. Pre-Foreclosure Operation

Prior to foreclosure, a holder who is 
in control of, or has responsibility for, 
the daily operation of an UST or UST

“Under RCRA Subtitle I, being an “operator” is 
not synonymous with “participating in the 
management” of an UST oí UST system. Section 
9001 (3)—Definitions and Exemptions—defines the 
term “operator” to mean “any person in control of, 
or having responsibility For, the daily operation of 
the UST system.” A person may, without being an 
“operator” of an UST or UST system, be sufficiently 
involved so as to be participating in the 
management (as that term is defined elsewhere in 
this proposal) of an UST or UST system.

system is subject to the full range of 
requirements applicable to operators of 
USTs. In addition, a holder may also 
forfeit the protection of the proposed 
regulatory security interest exemption 
from compliance with the UST 
regulatory program as an owner if the 
holder participates in the management 
of an UST or UST system as defined in 
this proposal.

However, a holder will not, as a 
general matter, have control of, or 
responsibility for, the daily operation of 
an UST or UST system prior to 
foreclosure in its capacity as a secured 
creditor who holds indicia of ownership 
primarily to protect a security interest. 
Prior to foreclosure, a holder is 
permitted to conduct those activities 
related to its financial and 
administrative obligations of managing a 
loan portfolio. The holder in this 
position will not lose its ability to take 
advantage of the proposed regulatory 
exemption exclusively as a result of 
engaging in these activities. See Section
III.C.5 of this preamble for a more 
complete discussion of this issue.
2. Post-Foreclosure Operation

If a borrower defaults on its loan 
obligation and the holder, primarily to 
protect its security interest, forecloses 
on the borrower’s UST or UST system, 
the holder is faced with the decision to 
continue or suspend the storage or 
dispensing of product from the UST. As 
with activities prior to foreclosure, a 
holder who operates an UST following 
foreclosure (in any manner other than 
placing the UST in temporary or 
permanent closure as specified in this 
proposal) would, under the current 
regulatory scheme, be an “operator” and 
subject to all subtitle J requirements. If 
the holder complies with the 
requirements of this rule for placing a 
tank into temporary or permanent 
closure, a holder, although nevertheless 
an operator, would be exempt from the 
subtitle I corrective action regulatory 
requirements otherwise applicable to 
operators.

The strategies for complying with the 
UST technical standards described in 
this proposal include emptying tanks, 
leaving vent lines open and functioning, 
capping and securing lines within 15 
days after foreclosure, and performing 
either temporary or permanent closure 
of the UST or UST system. Conversely, 
a foreclosing security holder who 
exercises some other strategy for 
complying with the subtitle I technical 
requirements (or who fails to comply) 
could be an “operator” under the 
subtitle I regulations and would 
therefore be subject to the full panoply 
of subtitle I regulatory obligations

applicable to all operators of tanks 
including the corrective action 
regulations.

As long as an UST or UST system 
continues to store product, future 
releases are possible. Consequently,
EPA believes that the best way to ensure 
that a holder’s tanks will not contribute 
to contamination after the holder has 
taken possession of the UST or UST 
system (particularly if the holder is 
exempted from EPA’s corrective action 
regulations) is to require the holder to 
empty its tanks of all petroleum 
product. An UST or UST system is 
empty—in accordance with § 280.70— 
when all materials have been removed 
using commonly employed practices so 
that no more than 2.5 centimeters (one 
inch) of residue, or 0.3 percent by 
weight, of the total capacity of the UST 
system, remain in the system. To ensure 
that the UST system has been 
adequately secured, vent lines must be 
left open and functioning, and all other 
lines, pumps, manways, and ancillary 
equipment must be capped and secured 
(§ 280.70). Under today’s proposal, 
holders who engage in these activities 
within 15 days after foreclosure will be 
exempted from the corrective action 
requirements applicable to “operators.” 
This is a reasonable condition on which 
to base this exemption since the threat 
of future contamination will have been 
effectively abated for the temporary 
period of time that the property remains 
in foreclosure by emptying the tank and 
complying with the other requirements 
of 40 CFR part 280, as described in this 
proposed rule. Compliance with these 
requirements will also satisfy the 
technical requirements applicable to 
foreclosing holders as “operators” under 
the rule proposed today.

EPA is proposing that 15 days be 
allowed to empty the tank, and cap and 
secure all lines and equipment based on 
its familiarity with companies that 
specialize in providing UST technical 
services and on the Agency’s knowledge 
of the steps required to properly 
complete these tasks. Based on this,
EPA proposes that 15 days is a 
reasonable and adequate time frame that 
limits the period of time during which 
a tank containing petroleum product 
may be left largely unattended. 
However, the Agency is interested in 
receiving comments from any holders 
who feel that a 15-day time frame would 
be inadequate for a holder to arrange for 
the completion of these tasks. EPA 
requests comments and data about the 
adequacy of a 15-day time frame and 
information supporting an alternative 
time frame. Information supporting 
EPA’s proposed time frame is available
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from th e  A gency O U S T  d ocket, 
reference nu m ber U S T  3 -1 6 .

In ad d ition  to em ptying and securing 
the U,ST or U S T  system , a h o ld er w ho 
wishes to  take advantage o f th e  
proposed exem p tion  from  su b title  I 
corrective actio n  regulatory 
requirem ents as an op erator m u st 
comply w ith  the subtitle  I requ irem ents 
for e ith er tem porary or p erm anent 
closure. A  h o ld er w h o  ch o o ses  to 
perm anently c lo se  its  U S T  or U S T  
system, m ust do so in  a cco rd an ce  w ith  
§ § 2 8 0 .7 1  through 2 8 0 .7 4 , Subpart G—  
Out o f Serv ice  U S T  S ystem s and 
Closure. A h old er w ho ch o o ses to 
temporarily c lo se  its  tanks is  required , 
throughout the first 12 m on ths 
following foreclosure, to  m ain ta in  
corrosion p rotection  and  report any 
known or susp ected  releases from  the 
UST system . In acco rd an ce  w ith  
§280 .70 , release d etectio n  is  not 
required as long as th e  U S T  system  is  
empty.

If, after 12 m onths in  tem porary 
closure status, th e  h o ld er p o ssesses an 
UST or U S T  system  that d oes n o t m eet 
either the p erform ance standards in  
§ 280.20 for new  U S T  system s or the 
upgrading requ irem ents in  § 280 .2 1  
(excluding the sp ill and  ov erfill 
equipment requ irem ents), and the 
holder has not su ccessfu lly  d isp osed  o f 
the U ST  or U S T  system , th e  h o ld er m ust 
either perm anently c lo se  th e  U S T  
system in  accord ance w ith  §§  2 8 0 .7 1  
through 2 8 0 .7 4  or perform  a site  
assessment in  acco rd an ce w ith  
§ 280.72(a) and ap p ly for an exten sion  
through the approp riate im p lem enting  
agency.

A holder w ill on ly  n eed  to  perform  a 
site assessm ent i f  it has fa iled  to  sell or 
otherwise divest o f its  U S T  o r U S T  
system property w ith in  12  m o n th s after 
entering tem porary c lo su re  and  only i f  
the tanks it has acquired  hav e n o t been  
upgraded or rep laced  to m eet the 
requirements o f § 2 8 0 .2 0  for n ew  U S T  
systems or § 2 8 0 .2 1  for upgraded 
systems. (U ST  system s th at are 
adequately protected  from  corro sio n  and 
equipped w ith  leak d etectio n  d evices 
pose a significantly  low er threat to 
human health  and th e  en v iro n m en t than 
do substandard tanks.) T h e  site  
assessment requirem ent ca n  a lso  be 
satisfied i f  one o f  the extern al release 
detection m ethods allow ed  in  
§ 280.43(e) or (f) is  operating at the end  
of the 12-m onth period, and  th e  release 
detection m ethod op erating  in d ica tes  
that no release has occurred . F o r those 
who are still in  p ossessio n  o f  tanks 12 
months after foreclosu re , m any are 
expected to possess upgraded o r 
replaced tanks s in ce  m u ch  o f  th e  credit 
that is expected to  b e  extend ed

subsequ ent to  th is  ru le  shou ld  b e u sed  , 
for upgrading or rep lacin g  substandard 
tanks. U nd er these c ircu m stan ces , th e  
h o ld er w ould  b e  allow ed  to  rem ain  in  
tem porary closure in d efin ite ly . 
T h erefore , EPA  b eliev es that few  
situ atio n s should  ca ll for a site  
assessm en t w h ile  the h o ld er is  in  
tem porary closure. F o r th o se  cases  in  
w h ich  a h o ld er w ill find  it  necessary  to 
perform  a site  assessm en t and  ap p ly for 
a tem porary closu re  ex ten sio n , EPA  
does n ot be liev e  that su ch  a requ irem ent 
w ill p ose  a sig n ificant ad d itio n al burden 
up on the holder, s in ce  it is  increasing ly  
a standard b u sin ess  p ractice  for a site  
assessm en t to b e  con d u cted  up on m ost 
transfers o f com m ercia l property . (See  
G u id elin es for an E nv iron m ental R isk  
Program , Fed eral D ep osit Insu rance 
C orp oration , February 2 5 ,1 9 9 3 .)  W h ile  
in  som e cases the requ irem ent m ay 
oblige a h o ld er to perform  a site  
assessm en t soon er (w ith in  12 m on ths 
after foreclosure) rather th an  la ter (upon 
th e date o f sale  or d isp o sitio n  o f the 
U S T  or U S T  system ), EPA  exp ects  that 
in  m ost cases  a site  assessm en t w ill, in  
a ll p rob ab ility , be perform ed  b efore  the 
U S T  or U S T  system  is  transferred  to a 
subsequ ent purchaser.

T h e  pu rpose o f the p ro v isio n  that 
requ ires an U S T  ow ner and  operator to 
perform  a  site  assessm en t in  order to 
ap p ly  for an exten sion  12  m o n th s after > 
en tering  tem porary c lo su re  ( if  a 
substandard  U S T  or U S T  system  has not 
b een  rep laced  or upgraded) w as to  allow  
a v arian ce m echanism  for U S T  ow ners 
to avoid  p erm anent c lo su re  o f  tanks, on 
a case-by-case  basis. T h e  reason  for 
requiring th e  s ite  assessm en t before 
ap p lying for an exten sion  w as based  on 
E P A ’s co n cern s  that p rior con tam in atio n  
cou ld  have occurred  and cou ld  con tin u e 
to  spread from  a tem p orarily  c lo sed  U S T  
system . A lthough a h o ld er w ould  n ot b e 
requ ired  to  com p ly  w ith  E P A ’s U S T  
correctiv e  actio n  regulations i f  
co n tam in atio n  is  d iscovered  (provided, 
o f cou rse , the h o ld er sa tisfies  th e  
req u irem ents o f th is  proposed  ru le), it 
w ould  b e required  to  rep ort ev id en ce  o f 
th e  co n tam in atio n  to  th e  im p lem en tin g  
agency (as d iscu ssed  in  th e  fo llow ing 
su b section ), w ho can  th en  d ecid e  on the 
ap p rop riate cou rse o f  actio n .

Of course, a holder may choose to 
continue to operate the UST by storing , 
or dispensing product after foreclosure, 
or otherwise not exercise either of the 
options described above. The holder 
may determine that its interests will be 
best served by forgoing the security 
interest exemption, continuing 
operation of the UST system, and 
perhaps realizing a greater return of 
capital on the security interest by selling 
the property with the UST system as a

going con cern . In such  cases, th e  tank 
w ould  b e  regulated in  th e  sam e m anner 
as a tan k  operated  by  any other person , 
and  th e h o ld er w ould  b e  fu lly  
resp o n sib le  as an operator for 
co m p lia n ce  w ith  RCRA su b title  I 
regulations, in clu d in g  correctiv e  action , 
th e  U S T  te ch n ica l standards, and 
fin an cia l resp o n sib ility  requ irem ents.

EPA  b eliev es  that th e  env ironm en t is 
ad equ ately  protected  w here a h o ld er 
ch o o ses e ith er o f th e  p ost-foreclosu re 
o p tions d escribed  above for com p lying 
w ith  th e te ch n ica l requ irem ents o f 
S u b title  I. W here th e  tank is  rem oved 
from  serv ice  and  em p tied  o f its  
co n ten ts, th e  threat o f an u n know n or 
u n d etected  leak resu ltin g  in  
en v iro n m en tal co n tam in atio n  is  abated; 
acco rd in g ly , th e  A gency b e liev es  it  is 
ap p rop riate to  exem p t a foreclosin g  
h o ld er from  U S T  correctiv e  actio n  
regulatory requ irem ents u n d er these 
c ircu m stan ces.

3. L enders in  Fo reclo su re  U pon th e  
E ffective  D ate o f th e  R u le

T h e  A gency recognizes that som e 
len d ers m ay already hold  U S T  
p rop erties through foreclosu re  or its  
eq u iv alen ts  at th e  tim e th e  fin a l ru le  is 
prom ulgated . A lthou gh EPA  is  p rim arily  
con cern ed  about th e  future availab ility  
o f  ca p ita l to  U S T  ow ners and  operators, 
ra ther th an  loans that have already been  
exten d ed , th e  A gency recognizes that 
h o ld ers m ay b e  con cern ed  about th eir 
p o ten tia l lia b ility  asso ciated  w ith  
cu rren t h o ld ing s acqu ired  through 
fo reclo su re  or its  eq u iv alen ts affecting  
th e  ex ten sio n  o f future U S T  loans. A 
h o ld er w ho p o ssesses an U S T  property 
at th e  tim e th e  ru le  is  prom ulgated  may 
hav e tanks that s till store product. It 
w ould  b e d ifficu lt to  d eterm ine w hether 
or n o t con tam in atio n  cau sed  by  a 
re lease  from  su ch  tanks had  occurred  
during the tim e that th e  h o ld er had  
p o ssessio n  o f  th e  U S T  property . A  
ho ld er, therefore, cou ld  p o ten tia lly  be 
h e ld  lia b le  as an  U S T  operator i f  h e  has 
p o ssessio n  o f  a tank  at th e  tim e th e final 
ru le  is  prom ulgated.

EPA  requ ests com m en ts on  th is  aspect 
o f  to d ay ’s proposal. W e are in terested  in  
co lle c tin g  data that w ill c larify  w hether 
future U S T  lo an  d ec isio n s  w ould  be 
n egatively  affected  i f  th e  secu rity  
in te re st exem p tio n  is  not extend ed  to 
h o ld ers  p ossessing  U S T  prop erties 
through foreclosu re  or its  equ iv alen ts 
upon prom ulgation  o f  th is  ru le. In 
ad d itio n , EPA  is  in terested  in  com m ents 
ad dressing w hether and how  an  
exem p tio n  from  th e  U S T  regulatory 
req u irem ents cou ld  b e  structured  for 
h o ld ers  o f su ch  tanks. F in a lly , w e are 
a lso  in terested  in  rece iv in g  com m ents 
ad dressing th e exten t to w h ich  su ch  a
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regulatory e xem p tio n  co u ld  im p act 
hu m an h ea lth  and  the enviroiu nent.

4 . R elease  R eporting R equ irem ents 
F o llow in g  F oreclosu re

U nd er today’s  p rop osal, up on  
fo reclo su re , a  h o ld er t alcing advantage o f 
th e  p rop osed  exem p tio n  from  correctiv e  
a ctio n  regulations m u st nev erth eless  
com p ly  w ith  th e  requ irem ent in  
§ 2 8 0 .5 0  th at the d isco v ery  o f  any 
releases from  th e  U S T  b e  reported  to the 
im p lem en tin g  agency. O n ly  th e  
reporting requ irem ent m ust "be follow ed; 
th e  h o ld er n eed  n o t com p ly  w ith  
§ 2 8 0 .5 2 , d espite th e  referen ce  to  that 
p ro v isio n  in  §  2 8 0 .5 0 . T h e  re lease  
reporting requ irem ent o f § 2 8 0 .5 0  is  part 
o f Su b p art E, w h ich  d eta ils  th e  
o b ligations for reporting kn o w n  or 
su sp ected  re leases, investigating  o ff-site  
im p acts, con firm ing that a  re lease  has 
o ccu rred , a n d  c lean in g  u p  s p ills  and 
ov erfills. W h ile  subpart E  generally  
im p lem en ts Su b title  I ’s correctiv e  actio n  
and site  inv estigation  requ irem ents, |p 
from  w h ich  a h o ld er m ay b e  exclu d ed  
u n d er to d ay ’s  proposed  ru le , §  2 8 0 .5 0  
has h is to r ica lly  b een  view ed  by  EPA  as 
part o f th e  U S T  te ch n ica l standards.

A  h o ld er is  resp onsib le , fo llow ing 
fo reclo su re  o r its  eq u iv alen ts , for 
reporting to  th e  im p lem enting  agency, 
any d isco v ery  o f  released  regulated 
su b stan ces, o r  any susp ected  re lease  at 
an  U S T  site  o r  in  th e  surrou nd ing area. 
S u ch  rep orting  is  con sid ered  n ecessary  
to ensu re p ro tectio n  o f  hu m an health  
and  th e  env ironm en t. B y  inform ing the 
im p lem en tin g  agency o f  a re lease , the 
im p lem enting  agen cy  can  then  
d eterm ine th e  approp riate resp onse 
actio n , i f  any.

In th e  ab sen ce  o f  today’s proposed  
ru le , a  h o ld er w ould have to  perform  
re lease  investigation  an d  con firm atio n  
in  acco rd an ce  w ith  § §  2 8 0 .5 1  through 
2 8 0 .5 3 . U nd er today’s p rop osal, a  hold er 
w ho ch o o ses to  take th e  tank(s) ou t o f  
serv ice  as d escribed  in  th is  p roposal is  
requ ired  to fo llow  d ie  p rocedu res 
estab lish ed  in  §  2 8 0 .5 0  but is  not su b ject 
to th e  re lease  investigation  and  
con firm ation  requ irem ents in  §§  2 8 0 .5 1  
through 2 8 0 .5 3 . A  h o ld er w h o e le c ts  to  
keep  th e tank{s) in  op eration  is  
obligated  to  com p ly  w ith  a ll o f  th e  
Subp art E  requ irem ents, in clu d in g  those 
re lated  to  re lease  investigation  and  
con firm atio n , and co rrectiv e  action .

E .  A c t i o n s  T a k e n  t o  P r o t e c t  H u m a n  

H e a l t h  a n d  t h e  E n v i r o n m e n t

B ecau se  o f  th e  sp e c ia l p o sitio n  and  
ro le  p layed  b y  bona fid e ho ld ers, as  has 
b een  recognized  by C ongress in  creating 
the statu tory exem p tion  from  correctiv e  
actio n  lia b ility , th e  A gency b e liev es  that 
it is ap p rop riate to in clu d e  w ith in  the

scop e o f  p ro tected  U S T  or U S T  system  
activ ities  c e r ta in  lend er actio n s w h ich  
protect hu m an  h ealth  and  th e  
environm en t. E P A  believ es  th at there 
are a n u m ber o f  a ctiv ities  in  w h ich  a 
h o ld er m ay engage after foreclosure 
w h ich  ca n  co n trib u te  to th e  p rotection  
o f hu m an h ea lth  and  th e  environm en t 
and in  w h ich  th e  h o ld er m ay engage 
and s till m eet the term s o f th e  proposed 
ru le ’s ex e m p tio n  from  regulatory 
requ irem ents. S u ch  activ ities  in clu d e: 
R elease  resp on se and  co rrectiv e  actio n  
for U S T  system s, p erm anent or 
tem porary c lo su re  o f a n  U S T  or U S T  
system , tan k  upgrades o r rep lacem en ts, 
en v iro n m en tal inv estigations, 
m ain ten an ce  o f  co rro sio n  p rotection , 
and re lea se  reporting. T h e  A gency 
b eliev es th at p ro tec tio n  o f hu m an health  
and th e  env ironm en t c a n  b e  advanced  
by  allow ing a  h o ld er to  p artic ip ate  in  
ac tiv ities  associated  w ith  en v iro n m en tal 
co m p lian ce  e ith e r  p rior to  o r  fo llow ing 
foreclosu re  o n  a n  U S T  or U S T  system . 
E nv iron m ental co m p lia n ce  a c tiv itie s  are 
generally  con sid ered  to  b e  in tegral to 
th e  d a ily  o p eratio n s o f  a n  U S T  o r U S T  
system , an d  a p erson  w ho p artic ip ates 
in  th o se  a c tiv ities  w ould  ty p ica lly  b e  
con sid ered  an  operator. H ow ever, a 
reasonable  h o ld er m ay a lso  undertake 
su ch  a c tiv ities  in  th e  cou rse  o f  
m ain ta in ing  its  in d ic ia  o f  ow nersh ip  in  
the tan k  to  p ro tect its  secu rity  in terest. 
T h erefore , th e  A gency be lie v e s  that it  is 
ap p rop riate to  propose th at 
env ironm en tal co m p lian ce  a ctiv ities , i f  
u ndertaken  b y  a ho ld er, w ill  
n ev erth eless  a llo w  th e  h o ld er to  take 
advantage o f the proposed  exem p tion  
from  regulatory requirem ents. T h e  
A gency is  not prop osing th at these  
activ ities  b e  required  o f  a  h o ld er as a 
con d itio n  foT obtain ing th e secu rity  
in terest exem p tio n  as an  U S T  ow ner, 
b u t that ho ld ers  b e  ab le to  p artic ip ate  in  
th ese  a c tiv ities  w ithout losing  the 
p ro tectio n  o f th e  proposed  exem p tion .

P rior to  foreclosu re , th erefo re , and 
w here th e  h o ld er is  o therw ise 
perrrfitted,5 a holdeT m ay requ ire the 
borrow er to  com p ly , or i t s e lf  undertake 
to en su re  co m p lian ce , w ith  th e  su btitle  
I regulations ap p licab le  to  th e  tan k  
ow ner and  operator (typ ically , th e  
borrow er), w ithou t b e in g  deem ed an 
“ o p erato r" un d er the p rov ision s o f th is 
proposed  ru le. E PA  b e liev es  that a 
h o ld er w ho is  ensuring that a tank  is 
operated  as sp ecified  in  4 0  C F R  part 280  
(even i f  th e  h o ld er is  itse lf  perform ing 
the a c tiv ities  authorized  or requ ired  by 
part 2 80) is  acting  b oth  to  p reserve the 
co lla tera l (and  therefore acting

5 For example, where the lender is permitted 
pursuant to the loan document or under applicable, 
state laws.

con sisten t w ith  its  ca p a city  as a  security  
in terest ho lder) and  to  p ro tect hu m an 
h ea lth  and  th e  environm ent. It is  
ap p rop riate for a h o ld er to  in tervene in 
su ch  c ircu m stan ces  in  w h ich  h u m an 
h ea lth  and  th e  environm en t are 
threatened  by  a n  U S T  ow ner or 
operator’s  im p rop er m anagem ent or 
op eration  o f  its  tankfs). H ow ever, 
undertaking activ ities  th at bring  th e  
tank(s) in to  co m p lia n ce  (i.e ., regulatory 
co m p lian ce  ac tio n s  su ch  as ta n k  testing, 
leak  d etectio n , upgrading, e tc .)  w ill not 
exem p t a h o ld e r from  com p ly ing  w ith 
th e  U S T  correctiv e  actio n  regulatory 
req u irem ents i f  th e  h o ld er i s  otherw ise 
inv olv ed  in  th e  day-to-day operation  of 
th e  tank(s). A ll o ther acts  o f  operation 
u n dertaken  b y  a h o ld er (su ch  as filling 
th e  tankfs) w ith  p roduct, se llin g  and/or 
d isp ensin g  tan k  product, perform ing 
ov erall m anagem ent fu n ctio n s, etc.) are 
n o t sh ield ed  a c tiv itie s  u n d er th is  
proposed  ru le  b ecau se  b y  d oing  so the 
h o ld er d isp laces  th e  borrow er as the 
prim ary operator o f th e  tank(s).

Fu rtherm ore, fo llow ing foreclosure, 
w here th e  h o ld er ch o o ses  to  take 
advantage o f th e  con d itio n a l exem ption 
from  th e  co rrectiv e  actio n  regulations by 
em ptying and  rem oving th e  tank  from 
op eration , as sp ecified  above, the 
A gency p rop oses that the h o ld er may— 
w ith ou t lo sin g  the p rotection  o f  the 
proposed  ru le— undertake cleanu p  
a ctiv ities  c o n sis te n t w ith  th e  corrective 
actio n  req u irem en ts o f  40  C FR part 280, 
subpart F  a t o r  in  co n n ectio n  w ith  the 
U S T  or U S T  system . EPA  sp ecifica lly  
requ ests com m en ts on th is  a sp ect o f 
today’s proposal.

IV . F in a n c ia l  R esp o n sib ility  
R eq u irem en ts

RCRA  sectio n  9003(d ), as 
im p lem ented  b y  EPA  at 4 0  CFR part 
2 8 0 , subp art H— F in a n cia l 
R esp o n sib ility , requ ires ow ners or 
operators o f  petroleum  U ST s to 
dem onstrate fin a n cia l resp onsib ility  for 
taking correctiv e  action  and  for 
com p ensatin g  th ird  p arties for bodily 
in ju ry  and property dam age caused  by 
accid en ta l U S T  releases. A s d iscussed  
earlier u n d er S e ctio n  III. A  o f  th is 
prop osal, E PA  is  d efin ing , for purposes 
o f its  S u b title  I correctiv e  actio n  and 
te ch n ica l requ irem ents, the term  
“ ow ner” to  m ean that a h o ld er w ho 
m ain ta in s ow nership  rights in  an  UST 
or U S T  system  p rim arily  to protect a 
secu rity  in terest d o es not rise  to  level of 
a fu ll “ o w n er,” and therefore is  not 
su b ject to  co m p lia n ce  w ith  those 
regulatory requ irem ents. A s described  
earlier, th is  proposed  rev ision  o f  EPA’s 
correctiv e  a c tio n  regulatory program is 
con sisten t w ith  the S u b title  I statutory 
secu rity  in terest exem p tion . S im ilarly,
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die A gency b e liev es  th a t a  h o ld er is  n ot 
subject to  th e  fin a n cia l resp o n sib ility  
requirem ents a s  a n  U S T  ow ner. T h e  
Agency i& also proposing to  exem p t a 
holder a s  a n  U S T  op erator from  th e  
financial re sp o n sib ility  requirem ents.

Before a h o ld er takes p o ssession  o f  an  
U ST or U S T  sy stem , a hold er is  not 
considered a n  U S T  operator, for 
purposes o f  E P A ’s  te ch n ica l and  
financial resp o n sib ility  regulations, i f  i t  
is acting m erely  a s  a  h o ld er and  is  n o t 
in control o f  th e  d aily  operation o f  the 
UST or U S T  system . T herefore, a  h o ld e r 
typically is  n o t su b je c t to  th e  U ST  
financial re sp o n sib ility  requ irem ents o f  
40 CFR p art 2 8 0 , subpart H as  an 
operator p rior to  foreclosure. EPA  is  
today proposing th at a  h o ld er be 
exem pted from  co rrectiv e  ac tio n  as an 
operator a fter foreclosu re  i f  it en su res 
that its  tanks n o  longer store p etroleum  
and it co m p lies  w ith  th e  tem porary o r  
perm anent c lo su re  requ irem ents 
specified in  th is  ru le. (S e e  S ectio n  111. D. 
2 o f th is pream ble}. In  these situ atio n s, 
where th e tank s a re  em p ty  and  pose 
little threat o f  re lease , it w ould  serve no 
useful pu rpose to  requ ire a  h o ld er to 
dem onstrate c o m p lia n ce  w ith  th e  
financial resp o n sib ility  requ irem ents fo r  
corrective actio n . T herefore, the A gency 
is proposing to  exem p t h o ld ers w ho 
satisfy a ll the other requ irem ents in  th is  
proposed ru le  from  dem onstrating 
Subtitle 1 fin a n c ia l resp o n sib ility  for 
UST corrective actiofi.

A h old er’s resp o n sib ility  for 
dem onstrating U S T  fin an cia l 
responsibility fo r th ird -p arty  b o d ily  
injury and p rop erty  dam age 
com pensation p o ses  a  d ifferent issu e . 
W hile RCRA S u b title  I does n o t in c lu d e  
provisions that actu a lly  im pose third- 
party liab ility  u p on  U S T  ow ners and  
operators, it  does requ ire U S T  ow ners 
and operators to  d em onstrate th e ir  
ability to com p en sate  th ird  p arties  for 
bodily in ju ry  and  property dam age 
caused by  a cc id e n ta l releases arising  
from the op eration  o f  an U S T  o r  U S T  
system. T h e  A gen cy  believ es that a  
holder w ho co m p lie s  w ith  a l l  the 
conditions s e t  forth  in  tod ay’s  proposal 
should not b e  req u ired  to co m p ly  w ith  
any o f the U S T  fin an cia l resp o n sib ility  
requirem ents as  a n  ow ner or operator, 
including those for both  corrective 
action and th ird -p arty  lia b ility  coverage. 
EPA has ch o sen  to  propose th is 
exem ption based  on  th e  statutory 
authority p rovided  in  section  9 0 9 3 . T h e  
proposed exem p tion  is  con sisten t w ith  
the in terpretation  o f th a t language 
adopted in  th e p ream ble to  th e  U S T  
financial resp o n sib ility  final ro le  (5 3  FR  
43323). In that ru le , EPA exem p ted  
tanks taken o u t o f  operation p rior to  th e  
effective date o f  th e  ru le from  U S T

fin an cia l resp o n sib ility  co m p lia n ce . In  
the p ream ble to  th e  final ro le , EPA  
recognized  that “ in su ran ce  p roviders 
w ould  b e  e x trem ely  re lu ctan t to  assure 
tanks tak en  ou t o f  op eration  b ecau se  o f 
th e  p erceiv ed  greater u n certa in ty  
associated  w ith  th em ” (53 F R  4 3 3 2 7 ) . In 
p articu lar, insu rers have in d ica ted  that 
in  the c a se  o f  fo reclo sed  U S T s, they  
w ould  b e  co n cern ed  about vand alism  
and other threats to  U S T s  at n o n - 
op erational, u n atten d ed  gas sta tio n s  o r 
s im ila r lo ca tio n s  w ith  p u b lic  access.
T h e  p ream ble a lso  states th at “e v en  i f  
providers o f  assu ran ce  w ould  assure 
these tanks, it  is  u n lik e ly  th at they  
w ould  co v e r  leaks w h ich  o ccu rred  
before th e  e ffectiv e  d ate o f  the p o licy ” 
(53 F R  4 3 3 2 7 ).

A  s im ilar s itu atio n  e x ists  for h o ld ers 
w ho em p ty th e ir  tanks and  enter 
tem porary o r p erm anent c lo su re  after 
foreclosure. EPA  h a s  d iscovered  that it 
is  p ra ctica lly  im p o ssib le  to o b ta in  third- 
party en v iro n m en tal in su ran ce  coverage 
for a  n e w  ow n er o f  em p ty  tanks. 
Provid ers o f  fin a n c ia l assu rance are  very 
re lu ctan t tq  p ro v id e  an y  coverage for 
tanks that n o  longer store p etro leum  
product. Fu rth er, p rovid ers are  re lu ctan t 
to p rovide coverage for dam ages that 
oocur a fter th e  e ffectiv e  date o f  the 
p o licy  for re le a se s  that m ight have 
occurred  p rior to  th e  e ffectiv e  d ate  o f  
th e  p o licy . U nd er th is  proposed  ro le  a  
h o ld er is  requ ired  to  em pty its  tanks in  
order to  b e  exem p t from  correctiv e  
actio n  regulatory requ irem ents. S in ce  
providers are  u n lik e ly  to provide any 
coverage For em p ty tanks at n on - 
op erational fa c ilit ie s  or for re leases that 
occurred  p rio r to  foreclosure, and s in ce  
third-party dam ages w ould b e  extrem ely  
u n lik e ly  to  stem  from  releases occurring  
after th e  h o ld e r fo reclo ses on and  
em p ties its  tanks, th e  A gency b e liev es  it 
is  u n n ecessary  to requ ire third-party 
lia b ility  coverage for su ch  tanks.

RCRA sectio n  9 0 0 3 (c )(6 ) supports th is 
proposed  exem p tio n . T h a t p rovision  
em p h asizes th e  co n n ectio n  betw een  th e  
U S T  fin a n cia l resp o n sib ility  
req u irem en t an d  a ta n k ’s operational 
status; “ T h e  reg u lations prom ulgated 
pursuant to th is  sec tio n  shall 
in clu d e : . . .  (6) requ irem ents for 
m ain ta in ing  ev id en ce  o f fin an cia l 
resp o n sib ility  for taking co rrectiv e  
actio n  and  com p ensatin g  th ird  p arties 
for b o d ily  in ju ry  an d  property  dam age 
cau sed  b y  su d d en  and nonsu d d en  
accid en ta l re le a se s  arising  from  
o p e r a t i n g  a n  underground  storage ta n k .” 
[em phasis ad ded .) T h e  A gency b e liev es  
that s in ce  a h o ld er m u st dem onstrate 
that its  tanks a re  em p ty  and  that i t  is  
com p lying w ith  th e  U S T  tem porary or 
p erm anent c lo su re  requ irem ents in  
order to  avoid  co rre ctiv e  action  lia b ility

as an op erator, th ere  should  be no need  
for a h o ld er w h o m eets  th ese  
requ irem ents to dem onstrate fin an cia l 
resp o n sib ility  for correctiv e  actio n  or 
third-party dam ages. By requ iring th e  
ho ld er to em pty th e  tan k  in  order to  be 
exem pt from  co rrectiv e  actio n  
requ irem ents, E PA  is  ensuring that 
dam ages cau sed  b y  future re leases  from  
that tank  w ill b e  m in im ized  i f  not 
avoided altogether. A s a resu lt, EPA  is  
proposing th at h o ld ers  w ho a ct in  
accord ance w ith  th e  requirem ents 
described  in  th is  proposed  ro le  b e  
exem pt from  a ll su b title  I fin an cia l 
resp o n sib ility  requ irem ents.

V . S ta te  P ro gram  A p p roval

RCRA su b title  I section  9 0 0 4 , as 
im p lem ented  by 4 0  C FR  part 2 8 1 , 
provides sta tes  th e  ab ility  to  operate an  
U S T  regulatory program  in  lieu  o f  th e  
federal program  if  th ey  first su b m it the 
program fo r rev iew  a n d  rece iv e  app roval 
from EPA . EPA  ap p rov al o f a  state 
program  m ean s th at th e  requ irem ents in  
the s ta te ’s  law s an d  regulations w ill  be 
in  effect rather th a n  the federal 
requ irem ents. Program  approval en su res 
that a s in g le  se t o f  requ irem ents (the 
sta te ’s) w ill b e  en forced  in  that state, 
thu s e lim in atin g  th e  d u p licatio n  and 
con fu sio n  that c a n  resu lt from  having 
separate sta te  an d  federal requ irem ents. 
EPA  con sid ers  state program  ap proval to 
b e  an in tegral part o f  the U S T  regulatory 
program.

E P A ’s approval rev iew  focuses 
p rim arily  on  th e  b a s ic  state  au th orities 
(law s and regulations) need ed  to 
ach iev e th e  un derly in g  o b jectiv es o f th e  
federal reg u lations covering th e  U S T  
te ch n ica l stan d ard s, correctiv e  a c tio n , 
and fin an cia l resp o n sib ility  
requirem ents. T h e  U S T  state program  
approval p ro cess  is  also based  up on a 
p erform ance-orien ted  approach. T he 
statu tory test fo r a n  approvable state 
program  is  th at it  b e  “no less strin g en t” 
than  the federal req u irem en ts and  
in clu d e as m any categ o ries  o f  U S T  
system s (or b e  as broad  in  scop e) as  the 
federal requ irem ents. EPA  rev iew s the 
state ’s  sp e c ific  statu tory  and regulatory 
p rovisions as w ell a s  th eir in terp retation  
by the attorney  gen eral o f  the state .

T o d ay ’s p ro p o sed  ro le  is  not in ten d ed  
to present a b arrier for states to  rece iv e  
state program  approval. A sta te  is  not 
required  to hav e en acted  a secu rity  
in terest exem p tio n  in  order to  rece iv e  
approval o f its  program  from  EPA , s in ce  
failure to .h ave su ch  a p rovision  w ould  
m erely  m ake th e  state  program  broad er 
in  scop e than  th e  fed eral one. H ow ever, 
EPA  encou rages states to  adopt statu tory 
and /or regulatory p ro v isio n s 
com p arable to  th e  fin a l federal U S T  
lender lia b ility  ro le  so that cred it-
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w orthy U S T  ow ners and operators w ill 
have access  to funds to upgrade or 
rep lace  th e ir  tanks.

I f  a  state program  in clu d es an  U S T  
security  in terest exem p tion , E PA  w ill 
evaluate it  against the criteria  in  
§ 2 8 1 .3 9 , as proposed  in  th is  n o tice . 
T h ese  criteria  stem  from  th e key 
com p onents con tain ed  in  th is  proposed  
ru le. A  state program  that exem p ts a 
h o ld er from  U S T  correctiv e  a c tio n , 
fin an cia l resp o n sib ility , and  te ch n ica l 
requ irem ents as an ow ner m ay he 
approved if: T h e  h o ld er is  m ain ta in in g  
in d ic ia  o f ow nership  p rim arily  to  
protect a secu rity  in terest in  a petro leum  
U S T  or U S T  system ; the h o ld er d oes not 
p articip ate  in  th e  m anagem ent o f the 
U S T  or U S T  system ; and d ie  h o ld er 
does n ot engage in  petroleum  
p rod uction , refin ing , and m arketing. In 
ad d ition , a  state program  m ay b e  
approved i f  it  exem p ts a h o ld er from  
correctiv e  a ctio n  and  fin an cia l 
resp o n sib ility  as an operator and if, in  
ad dition  to  th e  three  previous crite r ia , it  
requ ires the h o ld er to d em onstrate that 
its  tanks have b een  em ptied  and  
secured , and  that it  has e ith er 
p erm anently  or tem porarily  c lo sed  the 
U S T  or U S T  system .

T h e sta te ’s program  ap p lica tio n  
should  address th e  issue o f  U S T  len d er 
lia b ility  in  th e  “ S co p e ” sectio n  o f  its  
state program  d escrip tion , u n d er 
§ 281 .2 1 (a )(3 ) o f th e  State Program  
A pproval regulations.

V I. E co n o m ic  A n aly sis

A s d iscu ssed  elsew here in  th is  
proposal, EPA  b eliev es that co n cern s  
over env ironm en tal liab ility  are m aking 
a sig n ifican t nu m ber o f len d ers re lu ctan t 
to m ake lo an s to  otherw ise credit^ 
w orthy ow ners and  operators o f U ST s.
A m ore an a ly tica l approach to 
d escrib ing  th e curren t len d in g  c lim a te  
and th e  p o ten tia l e ffects asso ciated  w ith  
today’s p rop osal is  through a d iscu ssio n  
o f lending rates that U S T  ow ners are 
currently  faced  w ith , in  com p arison  to 
those that m ay p revail after 
prom ulgation  o f  a final ru le.

In an a ly tica l term s, p rior to  final 
prom ulgation o f tod ay ’s proposed  ru le , 
the rate th at lend ers charge now  w hen  
con sid erin g  m aking an U ST -related  loan  
can  b e  d escribed  as:

f  market ~  i=rb"He
w here:
rmarket=Prevailing in terest rate on U ST - 

related  loans 
i=R isk -free  rate q f return 
rb=Risk prem ium  banks charge for loans 

to sm all b u sin esses. (T h is factor 
in c lu d es  th e  fin an cia l risk  for a 
b u sin ess w ith  certa in  assets that is  
unable to repay its  loan.)

re= R isk  prem ium  charged  for U S T  
ow ners. (T h is  facto r in c lu d es  th e  
fin an cia l r isk  that a len d er m ay 
have to  p ay for co n tam in atio n , or 
un certa in ty  regarding th e  tru e Value 
o f co lla tera l, in  the even t o f 
con tam in ation .)

Due to th e  cu rren t un certa in ty  
regarding a h o ld e r’s ob ligations to 
com p ly  w ith  th e  U S T  regulatory 
requ irem ents, th e  risk  prem ium  “r e” 
that banks hav e to  charge in  order to  b e  
adequately com p ensated  for th e ir  r isk  in  
an U ST -related  loan  m ay often b e  so 
high that it e ffectiv ely  p reclu d es lend ers 
from  m aking lo an s at th is  level. A 
related  b arrier to  lending  is  that s in ce  a ll 
U S T  ow ners b ear a system atic  risk  
im posed  by  governm ent reg u lations, 
lenders can n o t d iversify  to  su b stan tia lly  
red uce or e lim in ate  the U ST -rela ted  risk  
prem ium , re, b y  h o ld in g  a p o rtfo lio  o f 
U ST -related  lo an s w ith  d ifferent 
ch aracteristics  and  risks. S in ce  m ost 
U S T  ow ners and  operators are sm a ll 
b u sin esses that cannot s e lf  fin an ce , th ey  
w ill e ith er forego or d elay U S T  fa c ility  
im provem ents. W h ile  m any U ST -rela ted  
loans are exp ected  to  b e  u sed  for 
financin g  tan k  upgrades or 
rep lacem en ts, th ese  loans m ay a lso  b e  
used to  provide ad dition al serv ices  at 
the fac ility  (e.g ., an  expanded  area for 
food item s at a co n v en ien ce  store). If  
lenders are p reclu d ed  from  m aking 
U ST -related  loans, both  en v iro n m en tal 
p rotection  and eco n o m ic  grow th m ay 
suffer. . .

B y  providing th e  exem p tion  for 
holders from  U S T  regulatory 
requ irem ents con tain ed  in  th is  proposed  
ru le and thu s red u cin g  the u n certa in ty  
associated  w ith  m aking an  U ST -related  
loan , th e  risk  prem ium  is  exp ected  to  b e  
sig n ifican tly  red uced . T h e  in terest rate 
re lation sh ip  after final p rom ulgation  o f 
tod ay’s'p rop osed  ru le  can  b e  d escribed  
as:
Tmarket (post ru le )= i+ rb+ re (post ru le) 
w here:
Tmarket (post ru le)=P rev aiIin g  in terest on  

U ST -related  lo an s after final 
prom ulgation o f tod ay’s p rop osed  
ru le

re (post ru le )= R isk  prem ium  charged  for 
U S T  ow ners after final 
p rom ulgation  o f today ’s proposed  
ru le

A lthough re (post ru le) w ill s till  ex ist, 
it  is  exp ected  to  b e  sig n ifican tly  less  
than  re. T h e  resu lt w ould  b e the 
red uction  o f  th e  p revailing in terest rate 
o n  U ST -related  loans to a lev el, rmarke« 
(post ru le), th a t is  both  adequate to 
com p ensate  len d ers for th e ir  p erceiv ed  
risk  and at th e  sam e tim e afford able for 
credit-w orthy  U S T  ow ners.

T h ere  are so c ia l costs  associated  w ith 
ow ners’ and  op erators’ in ab ility  to  use 
th e  least co stly  fin an cia l m ech an ism  to 
com p ly  w ith  th e  ex istin g  U S T  
regulations. B y  red u cin g  the risk  
prem ium  to  a lev e l a t w h ich  lend ers are 
b o th  w illin g  and  ab le to  m ake U S T - 
related  lo an s, th is  proposed  regulation 
is  exp ected  to  in crease  the ab ility  o f 
U S T  ow ners and  operators to  com ply 
w ith  su btitle  I regulations, thereby 
red u cin g  th ese  so c ia l costs. T o  th e  
exten t that loans are m ade for 
environm en tal com p lian ce  purposes, 
socia l co sts  w ould  a lso  b e  red uced  by 
d ecreasing th e  num ber and severity of 
releases from  old  U S T s  that m ight 
otherw ise o ccu r in  th e  ab sen ce o f 
upgrading or rep lacin g  tanks.

T h e  A gency is  in terested  in  obtaining 
com m ents on how  th is  proposed  rule 
m ight a llo w  U S T  ow ners and operators 
to  Use less  costly  fin an cia l m echanism s 
to  com p ly  w ith  U S T  regulations. 
S p ecifica lly , the A gency requ ests 
in form ation  from  lenders on the current 
in terest rate charged  for loans w hen 
property w ith  one or m ore U S T s is used 
as co lla tera l. T h e  A gency a lso  requests 
in form ation  from  fen d ers regarding the 
exten t to  w h ich  cred it m ight have been 
extend ed  to  U S T  ow ners and operators 
in  the p ast had  th is  proposed ru le been 
in  effect.

F u rther in form ation  and a m ore 
d eta iled  d iscu ssio n  o f the costs and 
b en efits  asso cia ted  w ith  today’s 
proposal is  con ta in ed  in  th e  “Regulatory 
Background D ocum en t” for th is 
prop osed  ru le , located  in  the O U ST 
D ocket at 40 1  M  Street, SW .; room  2616; 
W ashington , DC 2 0 4 6 0 .

V II. R egu latory  A ssessm ent 
R eq u irem en ts

A .  E x e c u t i v e  O r d e r  1 2 8 6 6

U nder E xecu tiv e  O rder 1 2 8 6 6  (58 FR 
5 1 ,7 3 5  (O ctober 4 ,1 9 9 3 ) ) ,  the Agency 
m ust d eterm ine w hether the regulatory 
actio n  is  “s ig n ifica n t” and therefore 
su b ject to  rev iew  by  th e U .S . O ffice of 
M anagem ent and Budget (OM B) and the 
requ irem ents o f th e  E xecu tive Order. 
T h e  O rd er d efines “significant 
regulatory a c tio n ” as  one that is  likely 
to resu lt in  a ru le  that may:

(1) Have an  ann ual effect on the
econom y o f  $ 1 0 0  m illio n  or m ore or 
adversely affect in  a m aterial way the 
econom y, a secto r o f th e  econom y, 
p rod uctiv ity , com p etition , jobs, the 
environm en t, p u b lic  health  or safety, or 
state, lo ca l, or tribal governm ents or 
com m u n ities; V

(2) Create a seriou s in con sisten cy  or 
otherw ise in terfere  w ith  an action  taken 
or p lanned  by  another agency;
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(3) M ateria lly  alter th e  bud getary 
impact o f  en titlem en ts , grants, u se r  fees,

. or loan program s o r  th e  rights and  
obligations o f  rec ip ien ts  thereof, o r

(4) R aise n o v e l legal or p o licy  issues 
arising out o f  legal m an dates, d ie  
President’s  p riorities, or th e  p rin c ip les  
set forth in  th e  E xecu tiv e  O rder.

Pursuant to  th e  term s o f E xecu tiv e  
Order 1 2 8 6 6 , i t  h as  b een  d eterm ined  
that th is prop osed  ru le  is  a  “sig n ifica n t 
regulatory a c tio n ” becau se i t  ra ises 
policy issu es. A s su ch , th is  a c tio n  w as 
submitted to  O M B fo r rev iew . C hanges 
made in  resp o n se  to  O M B  suggestions or 
recom m endations w ill b e  d ocu m ented  
in the p u blic  record .

B .  R e g u l a t o r y  F l e x i b i l i t y  A c t

In acco rd an ce  w ith  the Regulatory 
Flexibility A ct o f 1 9 8 0 , agen cies m u st 
evaluate th e  e ffects o f  a  reg u lation  on 
small entities. I f  th e  ru le  is  lik e ly  to 
have a “sig n ificant im p a ct o n  a  
substantial nu m ber o f  sm a ll e n titie s  ,** 
then a Regulatory F le x ib ility  A nalysis 
must be perform ed. B ecau se th is  
proposed ru le  m ay actu a lly  resu lt in  
cost savings fo r sm a ll e n titie s  th at hold  
security in terests  in  U S T s  o r  U S T  
systems, EPA  certifies  th at to d a y ’s 
proposed ru le w ould  n o t hav e a  
significant im p act o n  a su b stan tia l 
number o f  sm a ll en tities .

C. P a p e r w o r k  Reduction A ct

This proposed  ru le  does n o t con tain  
any new  inform ation  co llectio n  
requirements un d er th e  p rov ision  o f th e  
P a p e r w o r k  R e d u c t i o n  A c t ,  44  U SC  3501  
et seq,

To the e x ten t that th is  proposed  ru le  
discusses any in form ation  c o lle c tio n  
requirements im posed  u n d er e x istin g  
underground storage tank regulations, 
those requirem ents have b een  approved 
by the O M B under th e P a p e r w o r k  

R e d u c t i o n  A c t  and  hav e b een  assign ed  
control num ber 2 0 5 0 -0 0 6 8  (ICR no. 
1360).

List of Subjects in 40 CFR Parts 280 and 
281

Environmental liability, Financial 
institutions, Ground water, Lender 
liability, Oil pollution, Petroleum, State 
program approval. Underground storage 
tanks, Water pollution controL

Dated: June 3 ,1994 .
Carol M. Browner,
Administrator.

For the reasons set out in  th e  
preamble, ch ap ter I, t i t le  I o f  th e  Code 
of Federal R egu lations is  proposed  to  be 
amended as follow s:

PART 280—TECHNICAL STANDARDS 
AND CORRECTIVE ACTION 
REQUIREMENTS FOR OWNERS AND 
OPERATORS OF UNDERGROUND 
STORAGE TANKS (USTs)

1 . T h e  au th ority  c ita tio n  for part 28 0  
con tin u es to  read a s  fo llow s:

Authority: 42 U.S.C. 6912 ,6991a, 6991b, 
6991c, 699ld , €991e, 6991Í, 6991k

2. P art 2 8 0  is  prop osed  to  b e  am ended 
by  ad ding su bp art I con sistin g  o f
§§ 280.200 through 280.250 to read as 
follows:
Subpart I—Lender Liability 
S e c .
280.200 Definitions.
280.210 Participation in management. ' 
280.220 Ownership of an underground

storage tank or underground storage tank 
system .

280.230 Operating an underground storage 
tank or underground storage tank system. 

280.240 Actions taken to protect human 
health and the environment under 40 
CFR part 180.

280.250 Financial responsibility.

Subpartl—Lender liability

§ 280.200 Definitions.
(a) U ST t e c h n i c a l  s t a n d a r d s „ as used 

in  th is  su b  part, refers to  th e  U S T  
p reventative a n d  op erating req u irem ents 
un d er 4 0  C F R  part 2 8 0 , su b p arts B , C ,
D, G, and § 2 8 0 .5 0  o f  subp art E .

(b) P e t r o l e u m  p r o d u c t i o n ,  r e f i n i n g ,  

a n d  m a r k e t i n g . — (1 )  P e t r o l e u m  

p r o d u c t i o n  m ean s th e  p rod u ction  o f  
crud e o il  o r o th er form s o f petroleum  (as 
d efined  in  ■§ 2 8 0 .1 2 ) a s  w e ll a s  th e  
p rod u ction  o f  petroleum  p rod ucts from  
pu rch ased  m aterials.

(2 ) P e t r o l e u m  r e f i n i n g  m e a n s  t h e  

crack in g , d is tilla tio n , sep aration , 
con v ersio n , upgrading, an d  fin ish in g  o f 
refined  p etro leu m  or p etroleum  
products.

(3 ) P e t r o l e u m  m a r k e t i n g  m eans th e  
d istrib u tion , tran sfer, or sa le  o f  
petroleum  ox p etroleum  p rod ucts for 
w h o lesale  o r  re ta il pu rposes.

(c) I n d i c i o  o f  o w n e r s h i p  m ean s 
ev id en ce  o f  a  secu red  in terest, e v id en ce  
o f a n  in te re st in  a  secu rity  in terest, o r 
ev id en ce  o f  a n  in terest in  rea l or 
p ersonal p rop erty  secu rin g  a  lo an  o r 
other ob ligation , in clu d in g  any legal o r  
equitab le  t it le  to  real o r p ersonal 
property acq u ired  in c id e n t to  
foreclosu re  o r  i ts  eq u iv alen ts . E v id en ce  
o f su ch  in terests  in c lu d e , b u t a re  not 
lim ited  to , m ortgages, d eed s o f  tru st, 
lie n s , su rety  b on d s arid, gu arantees o f  
ob ligations, t it le  h e ld  pu rsu ant to  a  lease 
fin an cin g  tran sactio n  in  w h ich  th e  
lesso r does n o t se le c t in itia lly  th e  leased  
property (h e re in a fte r ’“ lease  fin an cin g  
tran sactio n ”), legal o r  eq u itab le  tit le

obtained  p u rsu ant to  foreclosu re , and 
th e ir  eq u iv alen ts. E vid en ce o f su ch  
in terests  also  in c lu d es  assignm ents, 
p ledges, or o th er rights to  or other form s 
o f en cu m b ran ce  against p rop erty  th at 
are h e ld  p rim arily  to protect a  secu rity  
in terest. A  p erso n  is  not requ ired  to  
ho ld  title  or a  secu rity  in terest in  order 
to m ain ta in  in d ic ia  o f ow nership .

(d) A  h o l d e r  i s  a p erson  w ho 
m ain ta in s in d ic ia  o f ow nership  (as 
d efined  in  §  2 8 0 .2 0 0 (c ))  p rim arily  to  
p rotect a secu rity  in terest (as defined  in  
§ 2 8 0 .2 0 0 (f)(1 )) in  a  petro leu m  U S T  or 
U S T  system . A  h o ld er in clu d es th e  
in itia l h o ld er (su ch  as a lo a n  originator); 
any su b seq u e n t h o ld er (such  as a  
su ccesso r-in -in terest o r subsequent 
p u rch aser o f th e  secu rity  in terest on the 
second ary  m arket); a guarantor o f  an 
ob ligation , surety , or any other perso n  
w ho h o ld s  ow nership  in d ic ia  p rim arily  
to  p rotect a  secu rity  in terest; o r  a 
rece iv er or other person w ho acts  on 
b e h a lf or for th e  b en efit o f a  holder.

(e) A  b o r r o w e r ,  d e b t o r ,  o r  o b l i g o r  is  a  
person  w h o se  U S T  or U S T  system  is 
encum bered  b y  a  secu rity  in te re s t  
T h ese  term s m ay b e  used  
in terchangeably .

(f) P r i m a r i l y  t o  p r o t e c t  a  s e c u r i t y  

i n t e r e s t  m ean s th at th e  h o ld e r’s in d ic ia  
o f ow nersh ip  are  h eld  p rim arily  for the 
pu rpose o f  secu rin g  paym ent or 
p erform ance o f  a n  obligation .

(1) S e c u r i t y  i n t e r e s t  m eans an  in terest 
in  a p etro leu m  U S T  or U S T  system  o r 
in  th e  fa c ility  o r  property  o n  w h ich  th e  
U S T  or U S T  system  is  located , created , 
or estab lish ed  for the purpose o f  
secu rin g  a lo an  o r  o th er ob ligation . 
S ecu rity  in terests  in clu d e but are not 
lim ited  to  m ortgages, d eed s o f  tru sts, 
lien s , an d  tit le  pursuant to lease 
fin an cin g  tran sactio n s. S ecu rity  
in terests  m ay a lso  a rise  from  
tran sactio n s s u c h  as sa le  and  leasebacks, 
co n d itio n a l s a le s , in sta llm en t sa les , 
trust rece ip t tran sactio n s, certa in  
assign m ents, factorin g  agreem ents, 
acco u n ts  rece iv ab le  financin g  
arrangem ents, a n d  con sign m en ts, i f  the 
tran sactio n  crea tes  o r estab lish es a n  
in terest in  an U S T  o r U S T  system  or in  
the fa c ility  or prop erty  o n  w h ich  the 
U S T  or U S T  sy stem  is  located , forth©  
p u rp ose o f secu rin g  a  loan or other 
obligation .

(2) P r i m a r i l y  t o  p r o t e c t  a  s e c u r i t y  

i n t e r e s t ,  as u sed  in  th is  subpart, d oes 
not in c lu d e  in d ic ia  o f  ow nersh ip  h eld  
p rim arily  for in v estm en t purposes, n o r  
ow nersh ip  in d ic ia  h e ld  p rim arily  for 
p u rp oses other th a n  a s  p ro tectio n  for a  
secu rity  in terest. A  h old er m ay have 
other, seco n d ary  reasons for 
m ain ta in in g  in d ic ia  o f  o w n ersh ip , but 
th e  prim ary reaso n  w hy any o w nersh ip
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in d ic ia  are h e ld  m u st be as p rotection  
for a secu rity  in terest.

§ 280.210 Participation in management.
T h e  term  p a r t i c i p a t i n g  i n  t h e  

m a n a g e m e n t  o f  a n  U S T  o r  U S T  s y s t e m  

m eans th at th e  h o ld er is  engaging in  acts 
o f petro leum  U S T  or U S T  system  
m anagem ent, as d efined  herein .

(a) A c t i o n s  t h a t  a r e  p a r t i c i p a t i o n  i n  

m a n a g e m e n t  p r e - f o r e c l o s u r e .  

P artic ip atio n  in  th e  m anagem ent o f  an 
U S T  or Ü S T  system  m eans, for purposes 
o f th is  subpart, actu al p artic ip ation  in  
th e m anagem ent o r con tro l o f 
d ecisionm aking related  to th e  U S T  or 
U S T  system  b y  the h o ld er and d oes not 
in clu d e  th e  m ere cap acity  or ab ility  to 
in flu en ce  or th e  u n exercised  right to 
con tro l U S T  or U S T  system  operations.
A h o ld er is  p artic ip ating  in  
m anagem ent, w h ile  th e  borrow er is  s till 
in  p ossessio n  o f  th e  U S T  or U S T  system  
encum bered  by  th e  secu rity  in terest, 
on ly  i f  th e  h o ld er either:

(1) E xercises  d ecisionm aking con tro l 
over th e  b o rro w er’s environm ental 
co m p lian ce , su ch  that the h o ld er has 

.und ertaken  resp o n sib ility  for the 
borrow er’s U S T  or U S T  system  
m anagem ent; or

(2) E x erc ises  con tro l at a level 
com p arable to  th at o f a m anager o f the 
borrow er’s en terp rise , su ch  that the 
h o ld er h as assu m ed  or m anifested  
resp o n sib ility  for th e  overall 
m anagem ent o f  th e  enterp rise 
encom p assing  th e  day-to-day 
d ecisionm aking o f  th e  enterp rise w ith  
resp ect to:

(i) E nv iron m ental com p lian ce ; or
(ii) A ll, or su b stantia lly  a ll, o f  the 

op erational (as opposed  to  fin an cia l or 
ad m in istrative) asp ects  o f the enterp rise  
other than  env ironm en tal com p lian ce. 
O perational asp ects  o f  the enterp rise 
in clu d e fu n ctio n s su ch  as that o f fac ility  
or p lan t m anager, operations m anager, 
c h ie f  operating o fficer, or ch ie f 
execu tiv e  officer. F in a n cia l or 
ad m in istrativ e  asp ects  in c lu d e  fu n ctio n s 
su ch  as that o f cred it m anager, acco u n ts  
p ay ab le/receiv ah le  m anager, personnel 
m anager, con tro lle r , c h ie f  financia l 
officer, or s im ilar fun ctions.

(b) A c t i o n s  t h a t  a r e  n o t  p a r t i c i p a t i o n  

i n  m a n a g e m e n t  p r e - f o r e c l o s u r e .

(1) A c t i o n s  a t  t h e  i n c e p t i o n  o f  t h e  

l o a n  o r  o t h e r  t r a n s a c t i o n .  No act or 
o m ission  p rio r to  th e  tim e that in d ic ia  
o f ow nership  are h eld  prim arily  to 
protect a  secu rity  in terest con stitu tes 
ev id en ce o f  p artic ip atio n  in  
m anagem ent w ith in  the m eaning o f th is  
Subpart. A p ro sp ectiv e  hold er w ho 
undertakes or req u ires  an environm ental 
investigation  (w h ich  cou ld  in clu d e a 
s ite  assessm en t, in sp ectio n , and /or 
audit) o f th e  U S T  o r  U S T  system  in

w h ich  in d ic ia  o f ow nersh ip  are to  be 
h eld  or req u ires a prosp ective  borrow er 
to  c lea n  u p  con tam in atio n  from  th e  U S T  
or U S T  system  or to  com p ly  or com e 
in to  co m p lia n ce  (w hether p rior or 
subsequ ent to  th e  tim e that in d ic ia  o f 
ow nership  are h e ld  p rim arily  to  p rotect 
a secu rity  in terest) w ith  any ap p licab le  
law  or regulation  is  n o t by su ch  actio n  
con sid ered  to  b e  p articip ating  in  the 
U S T ’s or U S T  sy stem ’s m anagem ent.

(2) L o a n  p o l i c i n g  a n d  w o r k o u t .

A ctio n s that are co n sisten t w ith  hold ing  
ow nership  in d ic ia  p rim arily  to  p rotect a 
secu rity  in terest do n o t con stitu te  
p artic ip atio n  in  m anagem ent for 
p u rp oses o f  th is  subpart. T h e  authority  
for th e  h o ld e r to  take su ch  actio n s m ay, 
but n eed  n ot, b e  con tain ed  in  
con tractu al or o th er docu m ents 
sp ecify ing  requ irem ents for fin an cia l, 
env ironm en tal, and  other w arranties, 
cov enan ts, co n d itio n s, rep resentations 
or prom ises from  th e  borrow er. Loan 
p o lic in g  and  w orkout a ctiv ities  cover 
and in c lu d e  a ll su ch  a ctiv ities  up to 
foreclosure  or its  equ iv alen ts, exclu siv e  
o f any a c tiv ities  that con stitu te  
p artic ip atio n  in  m anagem ent.

(i) P o l i c i n g  t h e  s e c u r i t y  i n t e r e s t  o r  

l o a n .  A  h o ld er w ho engages in  p o lic in g  
a ctiv ities  p rior to  foreclosure  w ill 
rem ain  w ith in  th e  exem p tion  provided 
that th e  h o ld er d oes n ot by su ch  actio n s 
p artic ip ate  in  th e  m anagem ent o f the 
U S T  or U S T  system  as provided in
§ 2 8 0 .2 1 0 (a ). S u ch  actio n s in clu d e, but 
are not lim ited  to , requ iring the 
borrow er to  c le a n  u p  con tam ination  
from  th e  U S T  or U S T  system  during the 
term  o f th e  secu rity  in terest; requiring 
th e  borrow er to  com p ly  or com e into  
co m p lian ce  w ith  ap p licab le  federal, 
state, and lo ca l env ironm en tal and other 
law s, ru les, and regulations during the 
term  o f th e  secu rity  in terest; securing or 
exercisin g  auth ority  to  m on itor or 
in sp ect th e  U S T  o r U S T  system  
(inclu d ing  o n-site  in sp ectio n s) in  w h ich  
in d ic ia  o f o w nersh ip  are m ain tained , or 
the borrow er’s b u sin e ss  or fin an cia l 
con d itio n  during th e  term  o f the 
secu rity  in terest; or taking other actio n s 
to ad equ ately  p o lice  th e  loan  or secu rity  
in terest (su ch  as requ iring a borrow er to 
com p ly  w ith  any w arranties, covenan ts, 
co n d itio n s, rep resentation s, or p rom ises 
from  th e  borrow er).

(ii) L o a n  w o r k  o u t .  A  h o ld er w ho 
engages in  w ork out a ctiv ities  p rior to 
foreclosure  or its  eq uivalen ts w ill 
rem ain  w ith in  th e  exem p tion  provided 
that th e  h o ld er d oes not by su ch  action  
p artic ip ate  in  th e  m anagem ent o f the 
U S T  or U S T  system  as provided in
§ 2 8 0 .2 1 0 (a ). F o r  purposes o f th is  ru le, 
w o r k  o u t  refers to  those actio n s by 
w h ich  a h o ld er, at any tim e p rior to 
foreclosure  or its  equivalen ts, seeks to

p revent, cure, or m itigate a default by 
th e  borrow er or obligor; or to  preserve, 
or prevent th e  d im in u tio n  of, th e  value 
o f th e  security . W ork out activ ities  
in c lu d e , but are not lim ited  to , 
restructuring or renegotiating th e terms 
o f  the secu rity  in terest; requiring 
paym ent o f ad d ition al ren t or interest ; 
exercisin g  forbearance; requiring or 
exercisin g  rights pu rsu ant to an 
assignm ent o f acco u n ts  or other 
am ounts ow ing to  an obligor; requiring 
or exercisin g  rights pursuant to  an 
escrow  agreem ent p ertain ing to amounts 
ow ing to  an obligor; providing specific 
o r general fin a n cia l or other advice, 
suggestions, cou n selin g , or guidance; 
and exercisin g  any right or rem edy the 
h o ld er is  en titled  to  by  law  or under any 
w arranties, cov en an ts, con d itio n s, 
rep resentation s, or prom ises from  the 
borrow er.

(c) F o r e c l o s u r e  o n  a n  U S T  o r  U S T  

s y s t e m  a n d  p a r t i c i p a t i o n  i n  

m a n a g e m e n t  a c t i v i t i e s  p o s t -  

f o r e c l o s u r e — ( 1  )  F o r e c l o s u r e .  Indicia of 
ow nership  that are h e ld  prim arily  to 
protect a secu rity  in terest in clu d e legal 
or eq u itab le  title  acquired  through or 
in cid en t to fo reclo su re  or its  
equivalen ts. F o r pu rp oses o f  this 
subpart, th e  term  f o r e c l o s u r e  o r  i t s  

e q u i v a l e n t s  in c lu d es  p u rch ase at 
foreclosure  Sale; acq u isitio n  or 
assignm ent o f title  in  lieu  o f foreclosure; 
term ination  o f a lease  or other 
rep ossession ; acq u isitio n  o f a right to 
tit le  or p ossessio n ; an  agreem ent in 
sa tisfactio n  o f th e  ob ligation ; or any 
other form al or in form al m anner 
(w hether p u rsu ant to  law  or under 
w arranties, cov en an ts, con ditions, 
rep resentation s, or prom ises from the 
borrow er) by  w h ich  th e  h o ld er acquires 
title  to o r p o ssessio n  o f the secured UST 
or U S T  system . T h e  in d ic ia  o f 
ow nership  h e ld  after foreclosure 
con tin u e  to  b e  m ain ta ined  prim arily as 
p ro tectio n  for a secu rity  in terest 
provided  that th e  h o ld er undertakes to 
se ll, re-lease an  U S T  or U S T  system 
h eld  pu rsu ant to  a lease  financing 
tran sactio n  (w hether by  a new  lease 
financin g  tran sactio n  or substitution of 
the lessee), or o therw ise  divest itse lf of 
th e  U S T  or U S T  system  in  a reasonably 
exp ed itio u s m an ner, using w hatever 
com m ercia lly  reaso n ab le  m eans are 
relevant or ap p rop riate  w ith  respect to 
th e  U S T  or U S T  system , taking all facts 
and c ircu m stan ces  in to  consideration, 
and provided  that th e  h o ld er did not 
p articip ate  in  m anagem ent .(as defined 
in  § 2 8 0 .2 1 0 (a )) p rior to  foreclosure or 
its  eq uivalen ts. F o r p u rp oses o f 
estab lish in g  that a h o ld er is  seeking to 
sell, re-lease  an  U S T  or U S T  system 
held  pursuant to  a lease  financing



Federal Register /  V o l. 5 9 ,  N o. 1 1 2  /  M o n d a y , Ju n e  1 3 , 1 9 9 4  /  P ro p o se d  R u le s 3 04 55

transaction (w hether by  a new  lease 
financing tran sactio n  or su bstitu tion  o f 
the lessee), or d ivest an  U S T  or U S T  
system in  a reasonably  exp ed itiou s 
manner, the h o ld er m ay u se w hatever 
com m ercially reasonable  m eans as are 
relevant or approp riate w ith  resp ect to 
the U ST  or U S T  system , or m ay em ploy 
the m eans sp ecified  in  § 2 8 0 .2 1 0 (c )(2 ). A 
holder that outb id s, re jec ts , or fa ils  to 
act upon a w ritten  b o n a  f i d e ,  firm  offer 
of fair con sid eration  for th e  l / S T  or U S T  
system, as p rovided  in  § 2 8 0 .2 1 0 (c )(2 ), is  
not considered to  h o ld  in d ic ia  o f 
ownership prim arily, to  p rotect a 
security interest.

(2) H o l d i n g  f o r e c l o s e d  p r o p e r t y  f o r  

d i s p o s i t i o n  a n d  l i q u i d a t i o n .  A  holder, 
who did not p artic ip ate  in  m anagem ent 
prior to foreclosure o r its  equivalents, 
may sell, re-lease an  U S T  or U S T  system  
held pursuant to  a lease  financin g  
transaction (w hether by  a new  lease 
financing tran sactio n  o r substitu tion  o f 
the lessee), liq u id ate , w in d  up 
operations, and take m easures to 
preserve, protect, or prepare th e  secured  
UST or U ST  system  p rio r to  sa le  or 
other d isposition. T h e  h o ld er m ay 
conduct these ac tiv ities  w ith ou t void ing 
the exem ption, su b ject to  the 
requirements o f th is  subpart.

(i) A holder estab lish es th at the 
ownership in d ic ia  m ain ta in ed  follow ing 
foreclosure or its  equ iv alen ts con tin u e 
to be held p rim arily  to  p rotect a security  
interest by, w ith in  12  m on ths follow ing 
foreclosure, listin g  th e  U S T  or U S T  
system or the fa c ility  or property on 
which the U S T  or U S T  system  is  
located, w ith  a broker, d ealer, or agent 
who deals w ith  th e  typ e o f property in  
question, or by  ad vertising the U S T  or

' UST system as b ein g  for sale  or 
disposition on at least a m on th ly  b asis  
in either a real estate p u b lica tio n  or a 
trade or other p u b lica tio n  su itab le for 
the U ST or U S T  system  in  q uestion , or 
a newspaper o f general c ircu la tio n  
(defined as one w ith  a c ircu la tio n  over
10,000, or one su itab le  un d er any 
applicable federal, state, or lo ca l ru les o f 
court for p u blication  requ ired  by court 
order or ru les o f c iv il procedure) 
covering the area w here th e  U S T  or U S T  
system is located . F o r p u rp oses o f th is 
provision, the 12-m on th  period  begins 
to run from the tim e that the holder 
acquires m arketable title , provided that 
the holder, after th e  exp iratio n  o f any 
redemption or other w aiting period 
provided by law , w as acting  d iligently  . 
to acquire m arketable title . If  the hold er 
fails to act d iligently  to acquire 
marketable title , th e  12-m on th  period 
begins to run on the date o f foreclosure 
or its equivalents.

(ii) A holder that outbid s, re je c ts , or 
fails to act upon an offer o f fair

consideration for the UST or UST 
system or the facility or property on 
which the UST or UST system is located 
establishes by such outbidding, 
rejection, or failure to act, that the 
ownership indicia in the secured UST 
or UST system are not held primarily to 
protect the security interest, unless die 
holder is required, in order to avoid 
liability under federal or state law, to 
make a higher bid, to obtain a higher 
offer, or to seek or obtain an offer in a 
different manner.

(A) F a i r  c o n s i d e r a t i o n ,  in  th e  case  o f 
a  h o ld er m ain ta in ing  in d ic ia  o f 
ow nership  p rim arily  to  protect a  sen ior 
secu rity  in terest in  th e  U S T  or U S T  
system , is  the value o f  th e  security  
in terest as d efined  in  th is  section . T h e  
v alu e o f th e  secu rity  in terest is  
ca lcu la ted  as an  am ount equal to  or in  
excess  o f the sum  o f  th e  outstanding 
p rin cip a l (or com p arable am ount in  the 
ca se  o f a lease  that co n stitu tes  a security  
in terest) ow ed to  th e h o ld er 
im m ed iately  p receding  th e  acq u isitio n  
o f  fu ll title  (or p o ssessio n  in  the case o f 
an U S T  or U S T  system  su b ject to a lease 
financin g  tran sactio n ) pursuant to 
foreclosure  or its  eq u iv alen ts , p lu s any 
un p aid  in terest, ren t, or p en alties 
(w hether arising  before  or after 
foreclosure  or its  eq u iv alen ts), p lu s a ll 
reasonable and  necessary  costs , fees, or 
o th er charges incu rred  b y  th e  ho ld er 
in c id e n t to  w ork out, foreclosure or its  
equivalen ts, re ten tio n , preserving, 
protecting, and preparing the U S T  or 
U S T  system  p rior to  sa le , re-lease o f an 
U S T  or U S T  system  h e ld  pu rsu ant to a 
lease  financin g  tran sactio n  (w hether by  
a new  lease  fin an cin g  tran sactio n  or 
su b stitu tion  o f  th e  lessee) or other 
d isp o sitio n , p lu s env ironm en tal 
investigation  and correctiv e  actio n  c o sts  
in cu rred  un d er §§  2 8 0 .5 1  through 
2 8 0 .6 7 ; less any am ou nts received  by 
th e  h o ld er in  co n n e ctio n  w ith  any 
p artia l d isp o sitio n  o f  th e  property and 
any am ounts p aid  by  th e  borrow er 
subsequ ent to  th e  a cq u isitio n  o f fu ll title  
(or p ossession  in  th e  case  o f an U S T  or 
U S T  system  su b ject to  a lease  financin g  
transaction) p u rsu ant to foreclosure or 
its  equivalen ts. In  th e  ca se  o f  a holder 
m ain tain ing  in d ic ia  o f ow nership  
p rim arily  to  protect a ju n io r security  
in terest, fair con sid era tio n  is  th e  value 
o f a ll outstanding h igh er p riority  
secu rity  in terests  p lu s th e  value o f the 
secu rity  in terest h e ld  by  th e ju n ior 
h o ld er, each  ca lcu la ted  as set forth in  
th e  preceding sen ten ce.

(B) O u t b i d s ,  r e j e c t s ,  o r  f a i l s  t o  a c t  

u p o n  a n  o f f e r  o f  f a i r  c o n s i d e r a t i o n  

m ean s that th e  h o ld er ou tbid s, re jects, 
or fa ils  to  act up on  w ith in  9 0  days o f 
rece ip t o f a w ritten , b o n a  f i d e ,  firm  offer 
o f  fair con sid eratio n  for the U S T  or U ST

system  received  at any tim e after s ix  
m on ths fo llow ing fo reclo su re  or its  
equivalen ts. A  “w ritten , b o n a  f i d e ,  firm  
offer” m eans a legally  en forceab le , 
com m ercia lly  reasonable, cash  offer 
so le ly  for the fo reclo sed  U S T  or U S T  
system , inclu d in g  a ll m ateria l term s o f 
th e  transaction , from  a read y, w illing , 
and  able pu rch aser w ho d em onstrates to 
th e  h o ld er’s sa tisfactio n  th e  ab ility  to 
perform . F o r p u rp oses o f th is  p rovision , 
th e  six -m o n th  p eriod  begins to run from  
th e  tim e th at th e  h o ld er acquires 
m arketable title , provided  that the 
h o ld er, after th e  exp ira tio n .o f any 
red em p tion  or other w aiting period 
p rovided  by  law , w as actin g  d iligently  
to  acqu ire  m arketable title . I f  the hold er 
fa ils  to  act d iligen tly  to  acqu ire  
m arketable title , th e  s ix -m o n th  period  
begins to run on th e date o f foreclosure 
or its  equivalents.

§ 280.220 Ownership of an underground 
storage tank or underground storage tank 
system.

(a) O w n e r s h i p  o f  a n  U S T  o r  U S T  

s y s t e m  f o r  p u r p o s e s  o f  c o r r e c t i v e  a c t i o n .  

A  h old er is  not an  “ o w n er” o f a 
petroleum  U S T  or U S T  system  for 
p u rp oses o f  co m p lia n ce  w ith  correctiv e  
actio n  requ irem ents u n d er §§  2 8 0 .5 1  
through 2 8 0 .6 7 , provided  th e  person:

(1) D oes not p artic ip ate  in  the 
m anagem ent o f th e  U S T  or U S T  system  
as d efined  in  § 2 8 0 .2 1 0 ; and

(2) D oes not engage in  petroleum  
p rod uction , refin ing , and m arketing.

(b) O w n e r s h i p  o f  a n  U S T  o r  U S T  

s y s t e m  f o r  p u r p o s e s  o f  t h e  U S T  

t e c h n i c a l  s t a n d a r d s .  A  h o ld er is  not an 
“ o w n er” o f a petro leum  U S T  or U ST  
system  for p u rp oses o f th e  U S T  
te ch n ica l standards provided  that the 
holder:

(1) D oes n ot p artic ip ate  in  the 
m anagem ent o f th e  U S T  or U S T  system  
as d efined  in  § 2 8 0 .2 1 0 ; and

(2) D oes n ot engage in  p etroleum  
p rod u ction , refin ing , and  m arketing.

§280.230 Operating an underground 
storage tank or underground storage tank 
system.

(a) O p e r a t i n g  a n  U S T  o r  U S T  s y s t e m  

p r i o r  t o  f o r e c l o s u r e .  A  h o ld er, p rio r to 
foreclosure  or its  eq u iv a len ts , is not an 
“ op erator” o f a p etroleum  U S T  or U S T  
system  for p u rp oses o f com p lian ce  w ith  
th e  correctiv e  actio n  requ irem ents o f 
§§  2 8 0 .5 1  through 2 8 0 .6 7  and  the U S T  
te ch n ica l standards, provided  the h o ld er 
is  not in  con tro l o f or d oes not have 
resp o n sib ility  for th e  d aily  operation  o f 
th e  U S T  or U S T  system .

(b) O p e r a t i n g  a n  U S T  o r  U S T  s y s t e m  

a f t e r  f o r e c l o s u r e .

(1) A h o ld er w ho has not p articip ated  
in  m anagem ent p rio r to  foreclosure  and
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w ho acq u ires a p etroleum  U S T  or U ST  
system  through foreclosu re  or its 
eq uivalen ts is  not an  "o p erato r”  o f the 
U S T  or U S T  system  for purposes o f 
com p lian ce  w ith  th e  correctiv e  action  
requ irem ents un d er §§  2 8 0 .5 1  through 
2 8 0 .6 7 , p rovided  that the h o ld er w ith in  
15 days fo llow ing foreclosure  or its 
equivalen ts, em p ties  a ll o f  its  U S T s and 
U S T  system s so that no  m ore than 2.5 
cen tim eters (one in ch ) o f resid ue, or 0 .3  
p ercent by  w eight o f  the total cap acity  
o f the U S T  system , rem ains in  the 
system ; leaves vent lin es  open and 
fun ction ing ; and cap s and secu res all 
other lin es , pum ps, m anw ays, and 
an cillary  equip m ent.

(2) In  ad d ition , thevh o ld er m ust either:
(1) P e r m a n e n t l y  c l o s e  t h e  U S T  o r  U S T  

s y s t e m  in  acco rd an ce  w ith  §§  2 8 0 .7 1  
through 2 8 0 -7 4 , ex ce p t § 280 .7 2 (b ); o r

(ii) T e m p o r a r i l y  c l o s e  t h e  U S T  o r  U S T  

s y s t e m  in  acco rd an ce  w ith  the 
ap p licab le  p rov isions o f §  2 8 0 .7 0  as 
follow s:

(A) A  h o ld er m ay rem ain  in 
tem porary closu re  for up to 12 m onths 
by:

(3) C ontinuing op eration  and ” 
m ain ten an ce o f  corro sio n  p rotection  in  
acco rd an ce  w ith  § 2 8 0 .3 1 ; and

(2) R eporting su sp ected  releases to th e  
im p lem enting  agency.

(B) I f  th e  U S T  system  is  tem porarily  
closed  for m ore th an  12  m onths, the 
hold er m ust p erm anently  c lo se  the U S T  
system  i f  it d oes not m eet e ith e r the 
perform ance standards in  § 2 8 0 .2 0  for 
new  U S T  system s o r  the upgrading 
requ irem ents in  § 2 8 0 .2 1  excep t that the 
sp ill and  overfill equip m ent 
requ irem ents do not have to be m et. A 
substandard  U S T  system  m ust be 
p erm anently  c lo sed  in  accord ance w ith  
§§  2 8 0 .7 1  through 2 8 0 .7 4 , excep t
§ 2 8 0 .7 2 (b ), u n less  th e  im plem enting 
agency p rovides an ex ten sio n  o f the 12- 
m onth tem porary c lo su re  period. T h e  
ho ld er m ust com p lete  a site  assessm ent 
in  acco rd an ce w ith  § 280 .7 2 (a ) before 
su ch  an e x ten sio n  ca n  b e ap p lied  for.

(3) A  h o ld er w ho acqu ires a 
petroleum  T JS T  or U S T  system  through 
foreclosure o r its  eq u iv alen ts is  not an  
“ operator” o f th e  U S T  o r U ST  system  
for purposes o f  4 0  C F R  part 2 8 0 , 
subparts B , C, and  D o f  th e  tech n ica l 
standards fear th e  first 15 days fo llow ing

foreclosure or its  eq u iv a len ts , provided 
the h o ld er co m p lie s  w ith  § 28 0 .2 3 0 (b ).

§280.240 Actions taken to protect human 
health and the environment under 40 CFR 
part 280.

A h o ld er is  not con sid ered  to b e  an 
operator o f  an  U S T  or U S T  system  o r to 
b e  p artic ip ating  in  th e  m anagem ent o f  
an U S T  or U S T  system  solely  o n  the 
b asis o f  undertaking a c tio n s  under 40  
CFR part 2 8 0 , su b p arts B  through H, 
provided that th e  h o ld er d oes not 
otherw ise p artic ip ate  in  the 
m anagem ent o r d a ily  op eration  o f the 
U S T  or U S T  system . S u ch  actio n s 
in clu d e, but are n o t lim ited  to , release 
reporting, re lease  resp o n se and  
correctiv e  ac tio n , tem porary or 
p erm anent c lo su re  o f  a n  U S T  or U S T  
system , U S T  upgrading or rep lacem ent, 
and m ain ten an ce o f  corrosion  
p rotection . A h o ld er w ho undertakes 
these action s m u st do so in  co m p lian ce  
w ith  th e  ap p licab le  requ irem ents in  4 0  
C FR part 2 80 .

§ 280.250 Financial responsibility.

A h old er is  exem p t from  the 
requ irem ent to d em onstrate financia l 
resp o n sib ility  u n d er subpart H—  
F in a n cia l R esp o n sib ility , provided the 
holder:

(a) Does n o t p artic ip ate  in  the 
m anagem ent o f th e  U S T  or U S T  system  
as defined  in  § 2 8 0 .2 1 0 ;

(b) D oes not engage in  petroleum  
p rod uction , refin ing , and  m arketing as 
defined  in  § 2 8 0 .2 0 0 (b ); and

(c) C om p lies w ith  th e  requirem ents o f 
§ 2 8 0 .2 3 0 .

PART 281—APPROVAL OF STATE 
UNDERGROUND STORAGE TANK 
PROGRAMS

1. T h e  au th ority  c ita tio n  for part 281 
con tin u es to read  as follow s:

Authority: Sections 2002,9004, 9005,9006 
of the Solid Waste Disposal Act, as amended 
by the Resource Conservation and Recovery 
Act of 1976, as amended (42 U.S.C. 6912, 
6991 (c), (d), (e)).

Subpart C—(Amended]

2. S e ctio n  2 8 1 .3 9  to  added to  subpart 
C to read as fo llow s:

§ 281.39 Lender liability.
(a) A  state is not required to have a 

security interest exemption to obtain or 
maintain RCRA Subtitle I program 
approval. If a state enacts a security 
interest exemption provision, it does not 
have to be as extensive as the security 
interest exemption provided for in 40 
C FR part 2 8 0 , subpart I, as defined in 
§ §  2 8 0 .2 0 0  through 2 8 0 .2 5 9 , to obtain or 
maintain RCRA subtitle I program 
approval. However, a state’s security 
interest exemption cannot be broader in 
scope or less stringent than the security 
interest exemption provided for in 40 
C FR part 2 8 0 , subpart I.

(b) A state program will be considered 
to be no less stringent than, and as 
broad in scope as, the federal program 
provided that the state provision:

(1) M irrors th e  secu rity  in terest 
exem p tion  p rovided  for in  4 0  CFR part 
2 8 0 , subpart I; or

(2) Achieves the same effect as 
provided by the following key criteria:

(i) A holder, m ean in g  a person who 
m aintains in d ic ia  o f  ow nership  
p rim arily  to p rotect a  secu rity  interest in 
a p etroleum  U S T  o r U S T  system , who 
does not p artic ip ate  in  th e  management 
o f the U S T  or U S T  system  as defined 
under § 2 8 0 .2 1 0  and  w h o  does not 
engage in  p etro leum  p rod uction , 
refin ing, and m arketing as defined 
under § 2 8 0 .2 0 0 (a ) is  not:

(A) An “owner” of a petroleum UST 
or UST system for purposes of 
compliance with 4 0  C FR  part 280 
requirements;

(B) A n ’ ‘op erator” o f a petroleum  UST 
or U S T  system  for p u rp oses o f 
com p lian ce  w ith  4 0  C FR  part 280 
requirem ents p r i o r  t o  f o r e c l o s u r e  o r  i t s  

e q u i v a l e n t s ,  prov ided  th e holder is not 
in  con tro l o f or d oes n o t have 
resp o n sib ility  for th e  d aily  operation of 
the U S T  or U S T  system ;

(C) A n  “ operator” o f a petroleum  UST 
or U S T  system  for p u rp oses o f 
com p lian ce  w ith  4 0  C FR  part 280 
corrective actio n  and  fin an cia l 
resp o n sib ility  req u irem en ts a f t e r  

foreclosure or its  eq u iv alen ts , provided 
th e  h o ld er co m p lie s  w ith  the 
requ irem ents o f § 2 8 0 .2 3 0 (b ).

(ii) [Reserved]
[FR Doc. 94-14173 Filed 6-10-94; 8:45 am! 
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DEPARTMENT OF JUSTICE 

Bureau of Prisons

28 CFR Part 552
RIN 1120-AA13

Use of Force and Application of 
Restraints

AGENCY: B u reau  o f P risons, Ju stice . 
ACTION: F in a liz a tio n  o f in terim  ru le.

SUMMARY: In  th is  docum ent, th e  B ureau 
o f P riso n s is  finaliz ing  its  in terim  ru le 
on U se o f Fo rce  and  A p p lica tio n  o f 
R estrain ts. T h ese  am endm ents take note 
o f p u b lic  com m ent received  and in clu d e  
c la rifica tio n  on con frontation  avoid ance 
p rocedu res, p rovisions for th e  use o f 
soft restra in ts  and  am bulatory restrain ts, 
up dated  p ro v isio n s for the 
d ocu m en tation  o f in cid en ts, p rov isions 
on th e  ro le  o f  m ed ical staff, and  various 
ed ito ria l am endm ents. In  up dating 
p rocedu res to  fo llow  in  s itu atio n s w h ich  
requ ire th e  u se  o f force or a p p lica tio n  o f 
restra in ts, th ese  am endm ents are 
in tend ed  to provide for th e  secu rity  o f 
th e  in stitu tio n  and for the w ell-b ein g  o f 
inm ates and  staff.
EFFECTIVE DATE: Ju n e 13, 1994. 
ADDRESSES: O ffice  o f G eneral C ou nsel, 
B ureau  o f  P riso n s, HOLC Room  754, 320 
F irst S treet, N W ., W ashington, DC 
20534 .
FOR FURTHER INFORMATION CONTACT:
R oy N anovic, O ffice  o f  G eneral C ou nsel, 
B ureau  o f  P risons, p hon e (202) 5 1 4 -  
6 6 5 5 .
SUPPLEMENTARY INFORMATION: T h e  
B ureau  o f  P risons is  finaliz ing  its  
in terim  ru le  on U se o f  F o rce  and 
A p p lica tio n  o f R estra in ts, w h ich  w as 
p u b lish ed  in  the F ed era l R eg ister M ay 
1 7 ,1 9 8 9  (54 F R  21394). A  sum m ary o f 
the p u b lic  com m ent and  agency 
resp onse follow s.

T h e  B ureau  received  com m ent 
regarding paragraphs (c), (e), (f), (g), and 
(j) o f  § 552 .2 1 , and on §§ 5 52 .22  and 
552 .23 . W ith  resp ect to § 552 .21 (e ), the 
com m en ter stated  that there w as a lack  
o f  sp e cific ity  as to  w h ich  in stitu tio n a l 
regulations cou ld  b e  enforced  by  th e  use 
o f restra in ts  and /or force. T h e  B ureau 
b eliev es, how ever, that the general 
gu id elin es and  statem ent o f  p u rp ose in  
revised  § 5 52 .20  (d iscu ssed  below ) and 
the governing p rin cip les  con ta in ed  in  
new ly  d esignated  § 552 .22  ad equ ately  
acknow ledge the seriou s natu re o f 
con d itio n s w h ich  auth orize th e use o f 
force an d /o r restraints.

W ith  resp ect to § 5 5 2 .2 1 (e ), the 
com m enter stated  that th e  liftin g  and 
carry ing o f a n  inm ate in  restra in ts  cou ld  
exp ose th e  inm ate  to both  m alicio u s  and

u n in ten tio n a l p h y sica l harm  b y  those 
p rison  s ta ff carrying th e  inm ate. T h e  
com m en ter further stated  that su ch  
lifting  m igh t also  exp ose s taff to in ju ry  , 
and  stated  th at no  p risoners should  be 
dragged n o r should  inm ates b e  en listed  
for th e  p u rp ose o f lifting  or carry ing a 
restrained  inm ate b ecau se  they  have not 
had  ap p rop riate training . T h e  B ureau 
b eliev es  that new ly  designated  
§ 5 5 2 .2 2 (h ) c learly  p roh ib its the 
in flic tio n  o f  m alicio u s  harm . In  
ad d ition , approp riate train ing  on th e  use 
o f force an d /o r restraints and on  the 
liftin g  and  carrying o f an inm ate  in  
restra in ts  is  p rovided  to  B ureau  staff.
T h e  B u reau  believ es that th is train ing  is  
su ffic ien t to  address the com m en ter’s 
co n cern s  on  m in im izing  th e r isk  o f 
u n in ten tio n a l p h y sica l harm  to  e ith er 
inm ate  ot staff. F in a lly , the B ureau 
w ish es to  n o te  that its  regulations on  the 
use o f force  and /or restrain ts are 
im p lem en ted  by  sta ff and  not by 
inm ates.

W ith  resp ect to § 55 2 .2 1 (f), the 
com m en ter ob jected  to  th e  ab sen ce o f 
any re feren ce  to m axim um  tim e length 
allow ed  on  the usé o f restraints. T h e  
com m en ter further noted  that m ed ica l 
s ta ff sh o u ld  b e  con su lted  w hen  th e  
inm ate  “ is  un able  to regain  h is  o r h er 
self-con tro l w ith in  a norm al tim e ” and 
for d eterm in ing  w hether con tin u ed  use 
o f restra in ts  is  necessary . T h e  B ureau 
b eliev es  that adequate p rovision  for 
m ed ica l rev iew  and /or con tin u in g  care 
is  con ta in ed  in  new ly designated 
§ 5 5 2 .2 6 . A s noted  b elo w , th e  B ureau  is  
m aking further am endm ent to  its  
p ro v isio n s for th e  ro le  o f m ed ica l s taff 
in  use o f  force and  ap p licatio n  o f 
restra in ts in cid en ts.

W ith  resp ect to § 5 5 2 .21 (g ), the 
com m en ter q uestion ed  th e use o f 
restra in ts o n  a n  inm ate  in  
ad m in istrativ e  d eten tion  or d iscip lin ary  
segregation. T h e  B ureau notes that th is 
paragraph (now  designated  as 
§ 552 .22 (g )) states that, excep t w hen  th e  
im m ed iate  u se  o f restrain ts is  required  
for th e  con tro l o f th e  inm ate , ap p lica tio n  
or con tin u ed  a p p lica tio n  o f restra in ts on 
an in m ate  in  ad m in istrative d eten tio n  or 
d iscip lin a ry  segregation requ ires th e  
approval o f W arden or designee. T h e  
B u reau  w ish es to n o te  that su ch  
a p p lica tio n  w ould  not b e  rou tine, an d  it 
b e liev es  th at requ iring approval a f th is — 
level is  su ffic ien t to ensure that su ch  
a p p lica tio n  does acco m p lish  legitim ate 
p en o lo g ica l ob jectiv es. A s noted  below , 
th e  B u reau  is  m aking further 
am en d m en ts to th is  section .

W ith  resp ect to § 5 5 2 .2 1 (j), the 
com m en ter noted  a d iscrep an cy  in  that 
th is  paragraph provided  that a ll 
sig n ifican t in c id en ts  involv ing use o f 
force and  ap p lica tio n  o f restraints

requ ire d ocu m entation , w h ile  § 522 .26  
stated  that a ll in cid en ts  involv ing  use of 
force or restra in ts b e  docu m ented . As 
noted  b e lo w , new ly  designated 
§ 5 5 2 .2 2 (j)  is  bein g  am ended to  remove 
th is  u n in ten tio n a l d iscrep ancy.

W ith  resp ect to § 5 5 2 .2 2 , the 
com m en ter ob jected  to excep tio n  being 
m ade b y  th e  D irector for use o f 
con fro n tatio n  avoid ance p rocedures in 
sp e cific  in stitu tio n s  or hou sing  units. As 
noted  b elo w , th is  section  (now  
d esignated  as § 5 5 2 .2 3 ) is  being revised 
to rem ove stated  excep tion s.

W ith  resp ect to § 5 5 2 .2 3 , the 
com m enter stated  that w ith  th e  
excep tio n  o f  preventing inm ate ¡self- 
in ju ry , it  is  nev er necessary  to 
im p lem en t four-p oint restraints. The 
com m en ter noted  p articu lar objection to 
paragraph (e), stating that it allow s 
p rison  s ta ff to  deny th e  inm ate  in  four- 
p o in t restra in ts  an opportunity to use 
th e to ile t i f  h e  or she con tin u ed  to resist 
or becam e v io len t w h ile  being released. 
T h e  com m en ter believ ed  that any self
d estru ctiv e  b ehav ior exh ib ited  by an 
inm ate  in  four-p oint restrain t should be 
reported  to  m ed ica l s taff and that 
con tro l over th e  use o f four-point 
restrain t b y  m ed ica l p ersonnel is 
essen tia l. T h e  B ureau b eliev es  that this 
sec tio n  co n ta in s  su ffic ien t safeguards. 
A s noted  b elo w , how ever, th is  section 
(now  d esignated  as § 5 5 2 .2 4 ) is  being 
further am ended  for ed itoria l purposes. 
T h e  B u reau  b eliev es that the editorial 
restatem ent o f  the in trod uctory text 
c la rifies  th at four-p oint restraints are to 
b e  used  w h en  it  is  d eterm ined  that they 
are the on ly  m ean s available to obtain 
and m ain ta in  con tro l over an  inm ate. 
T h e  p ro v isio n s in  paragraph (e) are 
in tend ed  to^guarantee that th e  inm ate’s 
access  to  to ile t fac ilities  are controlled 
by th e  in m a te ’s behavior. T h e  Bureau 
b eliev es th at new ly  designated 
§§ 5 5 2 .2 4 (f) and  5 5 2 .2 6  adequately 
provide for m ed ica l review  and 
resp o n sib ility .

A fter due con sid eratio n  o f the 
com m ents rece iv ed , and based  upon the 
exp erien ce  gained  from  ap p lication  of 
th e  p rev iou sly  revised  regulations, the 
B ureau  m akes the fo llow ing further 
am endm ents. For th e  sake o f clarity, the 
p rov ision s in  form er § 5 5 2 .2 0  are being 
rev ised  in to  tw o sep arate section s, and 
form er §§  5 5 2 .2 1  through 5 5 2 .2 6  are 
red esign ated  as §§  5 5 2 .2 2  through 
5 5 2 .2 7  in  order to accom m odate the 
new  section . Paragraph cod ification  and 
cross re feren ces in  th e  revised  
regulations hav e b een  ad justed  as 
necessary . In  § 5 5 2 .2 0 , the introductory 
tex t (fo rm erly  paragraph (a)) is  further 
am ended  to  in clu d e  a statem ent that 
sta ff are auth orized  to use force only as 
a last a ltern ative  after a ll other
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[reasonable efforts to  reso lv e  a  s itu ation  
have failed. Paragraphs (a) an d  (b) o f  
this section  (form erly paragraphs (a) (1) 
land (2)) are am ended fo r ed ito ria l 
purposes. In  paragraph (d) (form erly 
paragraph (a)(4)) th e  w ord “w ou n d s” is  
revised to read “in ju ry ” to  d escrib e  
more accurately  co n d itio n s  w h ich  m ay 
lead to authorized use o f  restra in ts  by  
staff. Becau se an  in ju ry  m ay b e  o f su ch  
a nature that if  w ould  n o t b y  s tr ic t 
definition b e  con sid ered  a w ound, th e  
Bureau believes it reaso n ab le  to  use the 
broader w ord “ in ju ry .” In  n ew  §  5 52 .2 1  
on types o f  fe re e , s ec tio n  head in gs w ere 
added to paragraphs (c) a n d  (d) for th e  
sake of ed ito ria l co n sis te n cy . In 
addition, paragraph (c) (form erly 
§ 552.20(d)} is  am en d ed  to  in c lu d e  
reference to  so ft and am bu latory  (leg) 
restraints. T he use o f  so ft restrain ts and 
ambulatory restra in ts is  in te n d e d  to  
allow for graduated p roced u res in  
applying restraints.

In new ly d esignated  § 5 5 2 .2 2 , 
paragraph (a) is  am en d ed  to  rem ov e an 
obsolete cross re feren ce , and  paragraph
(g) is am ended to in c lu d e  referen ce to 
graduated p rocedures in  ap p lying  
restraints. In  paragraph (h<), in trod uctory 
text is am ended to in c lu d e  an exam ple 
of restraint equip m ent, and  paragraph
(h) (2) is am ended to  c la r ify  sp ecific  
situations to help  avoid  p h y sica l 
problems o f an inm ate  u n d er restraints. 
Paragraph (j) is am ended  to rem ove any 
inconsistency w ith  th e  p ro v isio n s o f 
newly designated § 5 2 2 .2 7 .

Newly designated § 5 5 2 .2 3  is  revised  
to broaden the use o f  con fro n tatio n  
avoidance procedures. T o  th is  effect, 
paragraph (b), w h ich  c o n ta in ed  
provisions for e x ce p tio n , is  rem oved.

In new ly designated  §  5 5 2 .2 4 , 
introductory text is  am en d ed  to  feather 
clarify w hen four-p oint restra in ts m ay 
be used. In paragraph (a), “ v in y l” is 
substituted fpr “le a th e r .” A d d itional 
editorial am endm ents to  th is  section  
make no change in  th e  in ten t o f the 
regulation.

Newly des igna ted  § 552 .25  is  
amended fo r  e d ito r ia l p u rp o se s . T h e re  is  
no change in  th e  in te n t  o f  th e  
regulation.

Newly des igna ted  § 552 .2 6  is  re v is e d  
to specify th e  ro le  o f  m e d ic a l s ta ff  in  
calculated use o f  fo rce  s itu a t io n s . 
Paragraph (a ) 'is  a lso  a m e n d e d  to  in c lu d e  
provisions s p e c if ic a lly  a p p lic a b le  to  
pregnant inm ates .

Newly des igna ted  § 552 .2 7  is  
reworded, a lth o u g h  its  in te n t  is  
unchanged.

The Bureau believes that the changes 
to the interim rufo discussed above do 
not impose additional restrictions on 
inmates and are necessary in order to 
provide for the continued protection of

inm ates, staff, a n d  prop erty . T h e  Bureau 
therefore find s good  c a u se  for 
exem p ting th e p rov ision s o f  th e  
A dm inistrative P roced u re A ct (5  U .S.C . 
553) requ iring n o tice  o f  further 
proposed  ru lem aking, th e  op p ortu nity  
for p u b lic  com m en t, an d  d elay  in  
effectiv e  date for these  ad d ition al 
changes.

T h e  B u reau  o f P riso n s  h as  d eterm ined  
that th is  ru le  is n o t a s ig n ifica n t 
regulatory actio n  for th e  pu rpose o f  E.O . 
1 2 8 6 6 ; th is  ru le w as rev iew ed  b y  th e  
O ffice  o f M anagem ent and Budget 
pursuant to  E .O .1 2 8 6 6 . A fter rev iew  of 
th e  law  an d  regulations, th e  D irector, 
B ureau o f  P riso n s h a s  c er tifie d  that th is  
ru le, fo r th e  p u rp ose o f  th e  Regulatory 
F le x ib ility  A ct (Pub. L . 9 6 -3 5 4 ) ,  does 
n o t have a sig n ifican t im p act o n  a 
substantial nu m b er o f  sm a ll en tities .

L ist o f  S u b jec ts  in  2 8  C F R  P a r t  552

P risoners.
Kathleen M. Hawk,
Director, Bureau of Prisons.

A ccord in gly , p u rsu ant to  th e  
ru lem aking authority  v ested  in  th e  
A ttorney G en eral in  5  U .S .C . 552(a) and  
delegated to  th e  D irecto r, B u reau  o f 
P riso n s in  2 8  C F R  0 .9 6 (p ), th e  in terim  
ru le am ending 2 8  C F R  part 5 5 2  w hich  
w as pu blish ed  a t  54  F R  2 1 3 9 4  on M ay 
1 7 ,1 9 8 9 ,  is  adopted  as  a fin a l ru le w ith  
th e fo llow ing change:

SUBCHAPTER C—INSTITUTIONAL 
MANAGEMENT

PART 552—CUSTODY
1. T h e  au th o rity  c ita tio n  for 2 8  C FR  

part 55 2  con tin u es to  read  as fo llow s:

Authority: 5 U.S.C. 301; 18 U.S.C. 3621, 
3622, 3624, 4001, 4042, 4081, 4062 (Repealed 
in part as to offenses committed on or after 
November 1,1987), 5006-5024 (Repeated M 
October 12,1984 as to offenses committed 
after that date), 5039; 28 U.S.C. 509, 510; 28 
CFR 0.95-0.99.

§§ 552.21 through 552.26 [Redesignated as 
§§552.22 through 552.27]

2. S e ctio n s  5 5 2 .2 1  through 5 5 2 .2 6  are 
red esignated  as §§  5 5 2 .2 2  through 
5 5 2 .2 7 .

3. S e ctio n  5 5 2 .2 0  is  rev ised  to read as 
fo llow s:

§ 552.20 Purpose and scope.
T h e  B ureau o f  P risons authorizes s taff 

to  use force only  as ¿Hast a lternative 
after a ll o ther reasonable  efforts to 
reso lve a situ atio n  have failed . W hen 
authorized , sta ff m u st use on ly  that 
am ount o f force n ecessary  to  gain 
con tro l o f the inm ate , to  p ro tect and 
ensure the safety o f in m ates, staff, and 
others, to prevent seriou s property 
dam age and to ensure in stitu tio n

secu rity  an d  good order. S ta ff  are 
auth orized  to apply p h y sica l restraints 
necessary  to  gain c o n tro l o f  an inm ate 
w ho appears to  b e  dangerous because:

(a) T h e  in m ate  assau lts another 
in d iv id u al;

(b) T h e  inm ate d estroy s governm ent 
property ;

(c) T h e  inm ate attem pts su icid e;
(d) T h e  inm ate in flic ts  in ju ry  up on 

self; or
(e) T h e  inm ate  b eco m es v io len t o r 

d isp lays sig n s  -of im m in en t v io lence.
T h is  ru le  o n  ap p lica tio n  o f  restraints 

does n o t restrict th e  u se  o f  restra in ts in  
s itu atio n s requ iring p recau tionary  
restra in ts, p articu larly  in  the.m ovem ent 
or transfer o f  inm ates (e .g ., th e  use of 
h an d cu ffs in  m oving in m ates to and 
from  a c e l l  in  d eten tion , esco rtin g  a n  
inm ate  to  a  S p ecia l H ousing U nit 
p end ing in v estigatio n , etc.).

4. A  new  § 5 5 2 .2 1  is  added to  read as 
fo llow s:

§ 552.21 Types of force.
(a) I m m e d i a t e  u s e  o f f e r e e .  S ta ff  m ay 

im m ed iately  use force an d /o r apply 
restra in ts  w hen  th e  b eh av ior d escribed  
in  § 5 5 2 .2 0  co n stitu te s  a n  im m ed iate, 
seriou s threat to  th e  in m ate , staff, 
o thers, property , or to  in stitu tio n  
secu rity  and good order.

(b) C a l c u l a t e d  u s e  o f f e r e e  a n d / o r  

a p p l i c a t i o n  o f  r e s t r a i n t s . T h is  o ccu rs in  
s itu atio n s w here a n  in m a te  is  in  a n  area 
that ca n  b e  iso lated  (e.g ., a  lo ck ed  c e ll, 
a range) and w here there  is  no  
im m ed iate, d irect threat to th e  inm ate o r 
others. W hen  there is  tim e for the 
ca lcu la ted  use o f force  or ap p lica tio n  o f  
restra in ts, s taff m u st first determ ine i f  
the s itu atio n  ca n  be reso lv ed  w ithout 
resorting to  force (see  § 5 5 2 .2 3 ).

(c) U s e  o f  F o r c e  T e a m  T e c h n i q u e .  If 
use o f  force  is  d eterm in ed  to  b e  
n ecessary , and o th er m ean s o f  gaining 
con tro l o f  an  in m ate  a re  d eem ed  
inap p rop riate  or in effectiv e , th en  the 
U se o f  F o rce  T eam  T e ch n iq u e  sh all be 
used  to  con tro l the in m ate  and to apply 
soft restra in ts, to in c lu d e  am bulatory leg 
restrain ts. T h e  U se o f Fo rce  T eam  
T e ch n iq u e  ord in arily  inv o lv es trained 
staff, c lo th ed  in  p ro tectiv e  gear, w ho 
en ter th e  in m a te ’s area in  tand em , each  
w ith  a coord inated  resp o n sib ility  for 
h elp in g  ach iev e  im m ed iate  con tro l o f 
the inm ate . _

(d) E x c e p t i o n s .  A ny excep tio n  to th is 
ru le  is  p roh ib ited , excep t w here the 
facts and  c ircu m stan ces kn ow n to the 
s ta ff m em ber w ould  w arrant a person 
w ith  co rrectio n a l e x p erien ce  to 
reasonably  b e liev e  o th er ac tio n  is 
n ecessary  (as a last resort) to  prevent 
serio u s p h y sica l in ju ry , or seriou s 
property  dam age w h ich  w ould
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im m ed iately  endanger th e  safety  o f staff, 
in m ates, or others.

5. In  new ly  designated  § 5 5 2 .2 2 , 
paragraphs (a), (g), (h) in trod uctory text, 
(h )(2), (h)(4), and (j) are rev ised  to  read 
as follow s:

§ 552.22 Principles governing the use of 
force and application of restraints.

(a) S ta ff ord inarily  sh a ll first attem pt 
to  gain  the in m ate ’s volu ntary 
coop eration  before using  force.
* *  * *  *

(g) E xcep t w here th e  im m ed iate  u se  o f 
restra in ts is  required  for con tro l o f the 
in m ate , sta ff m ay ap p ly  restra in ts to , or 
co n tin u e  the u se  o f  progressive 
restrain ts on , an inm ate  w h ile  in  a c e ll  
in  ad m inistrative d eten tio n  or 
d iscip lin ary  segregation o n ly  w ith  
approval o f th e  W arden or designee.

(h) R estrain t eq uip m en t o r d ev ices 
(e.g ., handcuffs) m ay not b e  u sed  in  any 
o f  th e  fo llow ing w ays:
*  h *  *  *

(2) A bout an in m ate ’s  n e ck  or face, or 
in  any m an ner w h ich  restricts  blood  
c ircu la tio n  or obstructs th e  in m ate ’s 
airw ays.
*  it  *  *  it

(4) T o  secure an inm ate to a fixed  
ob ject, su ch  as a c e ll  door or c e ll grill, 
excep t as provided  in  § 5 5 2 .2 4 .
i t  *  * . ■ i t  it

(j) A ll in cid en ts  inv olv ing  th e use o f 
force  and th e  ap p lica tio n  o f  restraints 
(as sp ecified  in  § 5 5 2 .2 7 ) m ust b e  
carefiilly  docum ented ; ’ ,

6 . N ew ly designated § 5 5 2 .2 3  is  
rev ised  to  read as fo llow s:

§552.23 Confrontation avoidance 
procedures.

P rior to  any ca lcu la ted  u se  o f force, 
th e  ranking custod ial o ffic ia l (ord inarily  
th e  Captain or sh ift L ieu ten ant), a 
designated m en tal h ea lth  p rofessional, 
and  others sh a ll con fer and gather 
p ertin en t in form ation  about th e  inm ate

and the immediate situation. Based on 
their assessment of that information, 
they shall identify a staff member(s) to 
attempt to obtain the inmate’s voluntary 
cooperation and, using the knowledge 
they have gained about the inmate and 
the incident, determine if use of force is 
necessary.

7. In  new ly  designated  § 5 5 2 .2 4 , the 
in trod uctory  tex t and paragraph (a) are 
rev ised , and  paragraph (e) is  am ended 
b y  rev ising  the first sen ten ce  to  read as 
fo llow s:

§ 552.24 Use of four-point restraints.
When it is determined that four-point 

restraints are the only means available 
to obtain and maintain control over an 
inmate, the following procedures must 
be followed:

(a) Soft restraints (e.g., vinyl) must be 
used to restrain an inmate, unless such 
restraints previously have proven 
ineffective with respect to that inmate, 
or proven ineffective during the initial' 
application procedine.
it it it it it

(e) A review of the inmate’s 
placement in four-point restraints shall 
be made by a Lieutenant every two 
hours to determine if thè use of 
restraints has had the required calming 
effect and so that the inmate may be 
released from these restraints 
(completely or to lesser restraints) as 
soon as possible. * * *

8. N ew ly designated § 5 5 2 .2 5  is  
am ended  b y  rev ising  th e in trod uctory 
tex t and paragraph (a) to  read  as fo llow s:

§ 552.25 Use of chemical agents or non- 
lethal weapons.

The Warden may authorize the use of 
chemical agents or non-lethal weapons 
only when the situation.is such that the 
inmate: .

(a) Is armed and/or barricaded; or

/ Rules and Regulations

9 . N ew ly designated § 5 5 2 .2 6  is  
rev ised  to read as fo llow s:

§552.26 Medical attention in use of force 
and application of restraints incidents.

(a) In  im m ed iate u se  o f force 
situ ation s, sta ff sh a ll seek  th e  assistance 
o f  m en tal h ea lth  or m ed ica l sta ff upon j 
gain ing p hy sica l con tro l o f th e  inmate. 1 
W h en  p ossib le , s taff sh a ll seek  such 
assistan ce  at th e  onset o f  th e  vio lent 
behavior. In  ca lcu la ted  u se  o f force 
situ ation s, gu idance o f m ed ica l staff 
(based  on a rev iew  o f th e  in m a te ’s  
m ed ica l record) w ill be sought by the 
use o f  force team  leader to  identify  
p h y sica l or m ental p roblem s. W hen 
m en tal health  or m ed ica l s ta ff determine 
that an  inm ate requires con tin u ing  care, 
and  p articu larly  w hen  th e  inm ate to be 
restrained  is  pregnant, the deciding staff 
sh a ll assum e resp o n sib ility  for care of 
th e  inm ate, to  in clu d e p o ssib le  
ad m ission  to  th e  in stitu tio n  hospital or, 
in  th e  case  o f a pregnant inm ate, 
restrain in g  h er in  o ther th an  a face 
dow n four-p oint p osition .

(b) A fter any use o f force or forcible 
a p p lica tio n  o f restrain ts, th e  inm ate 
sh a ll b e  exam in ed  by  a m em ber o f the 
m ed ica l staff, and any in ju ries  noted, 
im m ed iately  treated.

1 0 . N ew ly designated § 5 5 2 .2 7  is 
rev ised  to read as follow s:

§ 552.27 Documentation o f use of force 
and application of restraints incidents.

S ta ff  sh all ap p rop riately  docum ent all 
in c id en ts  involv ing th e u se  o f force, 
ch em ica l agents, or n o n -le th a l weapons. 
S ta ff  sh a ll a lso  d ocu m ent, in  writing, 
th e  use o f restrain ts on  an inm ate who 
b eco m es v io len t or d isp lays signs of 
im m in en t v io len ce. A  cop y  o f the report 
sh a ll b e  p laced  in  th e  in m a te ’s central 
file .

[FR Doc. 94-14242 Filed 6-10-94; 8:45 am] 
BILLING CO D E 4410-05-P
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DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT

Office of the Assistant Secretary for 
Public and Indian Housing

24 CFR Part 968
[D ocke t No. R -94-1659; FR -3398-F -02 ]

RIN 2577-AB 26

Vacancy Reduction Program

AGENCY: O ffice o f the A ssistant 
Secretary  for P u b lic  and Indian 
H ousing, HUD.
ACTION: F in a l rule.

SUMMARY: T h e  D epartm ent is  issuing 
regulations to  im p lem ent th e  V acancy 
R ed u ction  Program . T h e  N otice  o f 
Fu nd in g A vailab ility  (N OFA) for the 
program  is  p u blish ed  e lsew h ere in 
to d ay ’s F e d e ra l R egister. U nd er th is 
program , certa in  P u b lic  H ousing 
A gencies (PHAs) are required  to  develop 
and subm it a p lan  regarding v acan cies  
in  u n its  ow ned or operated by  th e  PHA. 
E ach  p lan  w ill b e  requ ired  to  in clu d e  
th e  e lem en ts sp ecified  in  the statu te and 
th is  ru le. In  addition , assessm en t team s 
have con d u cted  on-site  assessm en ts o f 
th e  vacan cy  situ ations o f know n elig ib le 
PH A s and m ay provide assistan ce  to 
PH A s in  developing th eir p lans. T h e  
assistan ce  av ailab le un d er th is  program 
is  in tend ed  to sup p lem ent other 
in itia tiv es  o f th e  PHA that w ill reduce 
the rate o f addressable v acan cies  in  a 
PH A ’s inventory.
EFFECTIVE DATE: Ju ly  13 , 1994 .
FOR FURTHER INFORMATION CONTACT:
M ary A nn R uss, D irector, O ffice  o f 
A ssisted  H ousing, P u b lic  and  Indian 
H ousing, room  4 2 0 4 , U .S . D epartm ent o f 
H ousing and U rban D evelopm ent, 451 
Seven th  S treet SW ., W ashington  DC 
2 0 4 1 0 , te lep h o n e (202) 7 0 8 -1 3 8 0 . 
Ind iv id u als  w ith  hearing or sp eech  
im p airm en ts m ay ca ll H U D ’s TDD 
nu m ber: (202) 7 0 8 -0 8 5 0 . (T hese 
te lep h o n e num bers are not to ll-free.) 
SUPPLEMENTARY INFORMATION:

P a p erw o rk  R ed u ctio n  S ta tem en t

T h e  inform ation  co llectio n  
requ irem ents con tain ed  in  th is  final ru le 
have b een  approved by the O ffice  o f 
M anagem ent and Budget, un d er section  
35 0 4 (h ) o f the Paperw ork R ed u ction  A ct 
o f 1 9 8 0  (44 U.SvC. 3 5 0 1 -3 5 2 0 ) ,  and 
assigned  O M B con tro l nu m ber 2 5 7 7 -  
0 1 8 1 .

B ack gro u n d

O n M ay 2 1 ,1 9 9 3 ,  th e  D epartm ent 
p u blish ed  a proposed ru le  to  im p lem ent 
th e  V acan cy  R ed uction  Program  
(program ). T h e  program  w as authorized

w hen sectio n  5 1 0  o f  th e  C ranston- . 
G onzales N ational A ffordable H ousing 
A ct added a new  section  14(p) to the 
U nited  S tates  H ousing A ct o f  1 9 3 7  (42 
U .S.C . 1 4 3 7 1 ) (1 937  A ct). R ecen tly  
section  14(p) w as am ended by  section  
115  o f the H ousing and C om m unity 
D evelopm ent A ct o f 1 9 9 2  (Pub. L. 1 0 2 -  
5 50 , approved O ctober 2 8 ,1 9 9 2 )  (1992  
A ct), and funding w as m ade availab le 
for the first tim e for th e  program .

S ectio n  1 4 (p) requ ires any p u b lic  
hou sing agency (PHA) to p artic ip ate  in  
the program  if  the PHA h as a v acan cy  
rate that exceed s tw ice  th e n atio n al 
average, is  designated as trou bled  under 
section  6(j) o f the 1 9 3 7  A ct, or h a s  been  
p laced  un d er a receiv er pursuant to 
section  6 (j)(3 ) o f the 1 9 3 7  A ct. E ach  
PHA p artic ip ating  in  the program  w ill 
be required  to develop a v acan cy  
red u ction  p lan  that id en tifies  v acan t 
d w elling u n its  in  its  inventory  and the 
reasons for th e  v acan cies, and d escribes 
action s to b e  taken by th e  PH A  for the 
fo llow ing five years to  e lim in a te  the 
v acan cies.

In ad d ition , the vacan cy  situ atio n s o f 
every p articip ating  PHA w ill be 
review ed  o n-site  by assessm en t team s 
con sistin g  o f rep resentatives o f the 
D epartm ent, ind ep en d en t exp erts 
know ledgeable about v acan cy  problem s 
and m anagem ent issues relatin g  to  ' 
p u b lic  hou sing , and PHA o ffic ia ls . T he 
assessm en t team s w ill subm it 
recom m en d ations to HUD and th e  PHA, 
and, at the request o f the PHA, m ay 
assist the PHA in  preparing its  vacan cy  
red u ction  plan.

T h e  p lans w ill be the b asis  for 
selectin g  those PHAs that w ill receiv e 
assistan ce  un d er the program . For 
troubled  PH A s, funding o f vacan cy  
red u ction  activ ities  w ill be con tin gent 
upon the PHA eith er m aking or 
providing reasonable assu ran ces o f 
su bstantial progress in  rem ed ying any 
m anagem ent d efic ien cies.

U se o f  Su rv ey  to  D eterm ine F Y  1 9 9 3  
N O FA  T h resh o ld  F a c to rs

A s d iscu ssed  in  th e proposed  ru le , all 
PH A s w here ex istin g  data in d ica ted  the 
PHA m et the statutory criteria  for 
m andatory p artic ip atio n  in  th e  program  
w ere surveyed. T h e  resu lts  o f th e  survey 
have b een  used  to  d efine th e  threshold  
factors for th e  N OFA p u blish ed  
elsew here in  today’s  F e d e ra l R eg ister 
and are d iscu ssed  in  greater d eta il in  
that N O FA . In ad dition , th e  D epartm ent 
has con d u cted  assessm en ts at PH A s that 
th e  D epartm ent be liev es m eet the 
threshold  factors for th e  N O FA  that is 
p u blish ed  elsew here in  to d ay ’s F ed era l 
R egister. A s exp la ined  in  th e  N O FA , 
any PHA that m eets th e  threshold  
factors and h as not already b een

assessed  should  im m ed iately  request an 
assessm en t by con tacting  the 
D epartm ent.

C om m ents on P rop osed  R u le

S ix  sets o f com m en ts w ere submitted 
to th e  D epartm ent on  the proposed  rule: 
tw o from  p u b lic  hou sing authority  
(PHA) ind ustry  groups and four from 
lo ca l hou sing  au th orities. Com m ents 
w ere receiv ed  from  the:
— C o u n cil o f Large P u b lic  H ousing

A u thorities (CLPHA);
•—P u b lic  H ousing A u th o rities  Directors ;

Association (PHADA);
— C hicago H ousing A uthority (CHA);
— M organ County (Illin o is) Housing

A uthority  (MCHA);
—Los Angeles County Housing

A u thority  (LACHA); and 
— A tlan ta  (Georgia) H ousing Authority

(AHA).
D iscu ssio n  o f the com m ents is 

organized accord ing  to the follow ing 
to p ics : E lig ib ility  requirem ents; 
d evelop m ent o f the v acan cy  reduction 
p lan ; assessm en ts; funding o f vacancy 
red u ction  activ ities ; sanctions; use of 
N O FA s to  con vey sig n ifican t program 
in form ation ; the re la tio n sh ip  o f the 
V acan cy  R ed u ctio n  Program  to other 
HUD program s; and m iscellan eou s 
com m ents.

E lig ib ility  R eq u irem en ts

(1) T h e  ru le  states that a PHA must 
p artic ip ate  in  the program  i f  a receiver 
has b een  ap p ointed  for the PHA1 The 
term  “rece iv er” should  be clarified , in 
that HUD h as taken actio n s against 
PH A s that have resu lted  in  takeovers of 
program s or operations from  PHAs 
w ith ou t n ecessarily  having a court- 
ap p ointed  receiver. (CLPHA)

R e s p o n s e :  T h e  term  is  statutory and 
refers to a rece iv er appointed  by a 
Fed eral or S tate  cou rt un d er section 
6(j)(3 ) o f th e  U nited  States Housing Act 
o f 1 9 3 7 ; th e  term  does not inclu d e other 
arrangem ents. -

(2) B en efits  o f the program should be 
av ailab le  to  a PHA that does not have
a v acan cy  rate o f  tw ice  the national 
average only  i f  the PHA fa ils  the Public 
H ousing M anagem ent A ssessm ent 
Program  (PHM AP) standard for 
v acan cies  (see 24  CFR part 901). 
(PHADA) S im ila rly , program 
p artic ip atio n  should  b e  optional for 
trou bled  au th orities that do not have a 
vacan cy  rate tw ice  th e  national average. 
(CHA)

R e s p o n s e :  A s the com m enter noted, 
using th e PH M A P standard w ould 
requ ire con gressional action  because the 
cu rren t statu te requ ires participation by 
PH A s that are trou bled  or for w hich 
receiv ers have been  appointed.
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(3) In defining the term  “ vacant u n it” , 
reference is  m ade to an effective lease, 
which is defined  in  term s o f an e lig ib le 
family being charged  rent. H ow ever, {  

because o f u tility  allow ances, or zero 
income, m any resid en ts  do not pay rent 
for the un its they  occu p y. (CLPHA)

R e s p o n s e :  T h e  d efin itio n  requ ires that 
the fam ily have a right to possession  o f 
the unit, in  ad d ition  to being charged 
rent. T he ca lcu la tio n  o f the rent to be 
charged by a PHA takes in to  account 
income and any u tility  a llow an ce. As 
noted by  the com m enter, as a resu lt o f 
this ca lcu latio n  o f rent, the PHA m ight 
not actually co lle c t  any m oney from the 
family having th e  right to p ossess a un it 
(e.g., w hen the u tility  a llow an ce equals 
or exceeds the, to tal tenant paym ent). 
However, the lease  s till obligates the 
tenant and in clu d es  a ren ta l charge that, 
at least in  part, is  based  on incom e. 
Therefore, the e lem en ts o f the d efin ition  
are m et, even though th e  actual am ount 
collected by th e PHA from  the tenant is
so.

(4) A PHA is  requ ired  to p articip ate in  
the program i f  it has a v acan cy  rate that 
is tw ice the natio n al average, regardless 
of the num ber o f u n its  in  the PH A ’s 
inventory. B ecau se  th e vacan cy  
problems o f sm all PH A s, esp ecia lly , 
may be due to lack  o f dem and, 
participation in  th e program  should  be 
optional for PH A s w ith  less than  250  
units. (PHADA) F o r th e  first year, 
program p artic ip atio n  should  be lim ited  
to PHAs w ith  5 0 0  or m ore units. (CHA)

R e s p o n s e : T h e  statu te does not 
discrim inate am ong the cau ses of 
vacancies in  estab lish in g  the 
participation requ irem ents. H ow ever, 
the extent o f p artic ip atio n  m ay be 
limited to providing d ocu m entation  o f 
lack o f dem and or prop osals to 
deprogram u n its. In  aw arding funding, 
the D epartm ent w ill con cen trate  on 
PHAs w here there  is  a dem and for 
housing, as reflected  in  th e  term s o f the 
NOFA pu blished  e lsew h ere in  tod ay’s 
Federal R egister. Fu rtherm ore, becau se 
smaller PHAs d ep en d en t on CLAP 
funding often have few er resources to 
solve a vacancy p roblem , these PHAs 
could realize su b stan tia l im provem ent 
of their vacancy sta tis tics  w ith  a 
minimal increm ent o f funding. T hu s, 
their selection  for funding w ould serve 
the statutory p u rp oses o f the program , 
and their exclu sio n  from  the in itia l 
round o f funding cou ld  n ot be ju stified .

(5) Program p artic ip atio n  should  be 
available to any PHA that need s help  in 
addressing its vacan cy  situ ation .
(MCHA, CHA)

Response: B ecau se  cu rren t program 
funding is  lim ited , the D epartm ent is 
concentrating on PH A s that are required 
to participate.

(6) In  the d efin itio n  o f “vacant u n it,” 
th e  proposed  ru le  d oes.n ot sp e cify  a 
tim efram e for d eterm in ing  the ex isten ce  
o f a vacancy . S im ila rly , in  ca lcu latin g  a 
PH A ’s v acan cy  rate for p u rp oses of 
d eterm ining program  elig ib ility , the 
proposed  ru le does not recognize any 
norm al turnover tim e, su c h  as th e  20- 
day transition  period  allow ed  under 
PH M A P Ind icator 5. (LACHA)

R e s p o n s e :  T h e  D epartm ent recognizes 
that th e  vacan cy  rate o f a PHA is fluid. 
H ow ever, for the p u rp ose o f 
d eterm ining e lig ib ility  for the program , 
th e  D epartm ent has d ecid ed  to use a 
snap shot approach , i.e ., th e  num ber of 
u n its  vacant at the PHA on the 
approp riate date.

D evelopm ent o f  th e  V a ca n cy  R ed u ction  
P la n

(1) T h e  proposed ru le  provides a 
nu m ber o f exam p les o f p ro ject-sp ecific  
ac tiv ities  to e lim in ate  v acan cies  that a / - 
PHA m ight in clu d e  in  its  vacan cy  
red u ctio n  plan. T h e  n u m ber o f 
exam p les should  b e  exp an ded  to 
in c lu d e  such  ac tiv ities  as u n it redesign 
or con v ersion , site  reconfiguration , 
secu rity  im p rovem ents, and  d ensity 
red u ction s. T h ese  ad d itio n al exam ples 
w ill serve to give a b etter idea o f the 
range o f accep tab le  activ ities . (CLPHA, 
CHA) S im ilarly , exam p les o f sp ecific  
m anagem ent im p rov em en ts that should  
b e  encouraged  in c lu d e  ten an t screening , 
ev ictio n s, and m arketing and leasing 
efforts. (CHA)

R e s p o n s e :  A  nu m ber o f these 
exam p les have b een  in clu d ed  in 
§ 968 .4 0 7 (b )(3 )(i)  o f th e  fin a l rule.

(2) If  d em olition  or d isp o sitio n  are 
selected  a ctiv ities , H U D ’s review  and 
approval p rocess and  rep lacem ent 
hou sing  requ irem ents w ill  m ake it very 
d ifficu lt for a PHA to provide the 
requ ired  sch ed u le  that forecasts w hen 
th e  selected  a c tiv ities  w ou ld  be 
accom p lish ed . (CLPHA, PHADA 
(sim ilar com m ent for other HUD 
actions)) In ad d ition , p artic ip ating  PHAs 
need  to be able to chang e th eir 
sch ed u les for e lim in atin g  v acan cies  to 
re flect actual funding. (PHADA)

R e s p o n s e :  S e c tio n s  968 .407(b )(3 )(ri) 
and 968 .4 0 7 (b )(8 ) hav e b een  revised  to 
in c lu d e  language p rovid ing  that, in  
d eveloping th e  requ ired  sch ed u le , PHAs 
should  sp ecify  ac tio n  w ith in  x  days 
from  HUD approval or o th er action , 
w hen  progress is  d ep en d en t on HUD 
action . In ad d ition , a sch ed u le  m ay b e  
rev ised  to re flect th e  ad equ acy o f 
funding fo r proposed  a ctiv ities .

(3) I f  a PHA need s h elp  in  preparing 
th e  vacan cy  red u ctio n  p lan , the 
assessm en t team  sh ou ld  b e  required  to 
assist in  th e  p lan  d evelop m ent, i f  
requested  by th e  PHA- T h e  proposed

ru le  does not m ake th is  assistan ce 
m andatory. (PHADA)

R e s p o n s e :  S e ctio n  9 6 8 .4 1 0 (d ) has 
b een  changed  to clarify  that, i f  requested 
by the PHA, HUD w ill assist a PHA in 
preparing its v acan cy  red u ction  plan.

(4) T h e  final ru le should  clarify  that 
p articip ating  PHAs do not have to 
address each  single v acan t un it 
sep arately , but should  b e perm itted  to 
group together vacant u n its  by  the cause 
o f vacancy . (PHADA)

R e s p o n s e :  In acco rd an ce  w ith  the 
statutory requ irem ents, ea ch  vacant 
d w elling  un it m ust be id entified . 
H ow ever, vacant u n its  m ay be grouped 
together for purposes o f exp la in in g  the 
reasons for the v acan cies  and proposed 
actio n s for e lim in atin g  the vacan cies.

(5) T h e  vacan cy  red u ctio n  plan 
should  in clu d e in form ation  on turnover 
problem s. (PHADA, AHA) T he 
inform ation  should  in c lu d e  the num ber 
o f u n its  vacated  and reo ccu p ied  during 
a defined  period  and any in d ica tio n  of 
w hether the turnover rate is  changing. 
(CHA)

R e s p o n s e :  A  new  paragraph has been  
added to § 9 6 8 .4 0 7 (b ) to  require that a 
v acan cy  red u ction  p lan  in clu d e  certain  
in form ation  on a PH A ’s turnover rate.

(6) A com p lete  strategy need s to be 
developed  that in clu d es not just 
reh ab ilita tio n  w ork, but tenant 
screen ing , e v ictio n , property 
m anagem ent, and secu rity  m easures, as 
w ell. (CHA)

R e s p o n s e :  T h e  D epartm ent and the 
statu te contem p late  a com p lete  strategy. 
A P H A ’s vacan cy  red u ctio n  p lan  should  
in clu d e any ac tio n  to rem ove the un it 
from  th e PH A ’s inventory  o f vacant 
u n its , in clu d in g  m anagem ent 
im provem ents in  each  o f the sp ecific  
areas m en tioned  by th e  com m enter.

A ssessm ents

(1) I f  funding w ill b e  on a “ first-com e, 
first served ” b asis, th e  seq u ence o f 
assessm en t team  v isits  should  be by 
p u b lic  draw ing in  order to  avoid  charges 
o f favoritism . (PHADA)

R e s p o n s e :  F o r the N O FA  p u blished  
today, the D epartm ent has decided  upon 
an approach  that should  provide som e 
funding to a ll PH A s that m eet the 
e lig ib ility  criteria . E ach  e lig ib le  PHA 
that is  a C om prehensive Im provem ent 
A ssistan ce  Program  (CLAP) agency w ill 
b e  funded fu lly  for a ll e lig ib le  u n its  and 
approved a ctiv ities , b ecau se  sm aller 
PH A s d ep en d en t on CLAP funding often 
have few er resou rces to  so lve a vacancy 
problem . If  su ffic ien t funds are 
av ailab le , each  PHA that is  a 
C om prehensive G rant Program  (CGP) 
agency w ill b e  funded fu lly ; how ever, i f  
there are not su ffic ien t funds rem aining , 
each  CGP agency w ill be aw arded a pro
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rata share o f  th e  av ailab le  funding. T h is  
pro rata share w ill be ca lcu la te d  by a 
m ethod , to b e  d eterm ined  by  HUD and 
an n ou n ced  in  the N O FA , th at w ill 
provide funding equitab ly  to those 
agencies.

(2) W hen  the PHA already is  required 
un d er PH M A P to  have d ev elop ed  a p lan 
to address its  vacan cy  p roblem , the 
prim ary purpose o f  th e  V acan cy  
R ed uction  Program  assessm en t team  
should  b e  a valid ation  or critiq u e  o f  the 
PH A ’s  e x istin g  p lan , rather than  an 
ind ep en d en t assessm ent. T h e  in ten t o f 
the program  is  to  encou rage actio n , not 
further stud ies. (PHADA)

R e s p o n s e :  T h e  statute req u ires an on
site  assessm en t o f  the v acan cy  situ ation  
o f each  p artic ip ating  PHA, a n d  sp ecifies  
w hat is  to  b e  inclu d ed  in  th e PH A 's 
v acan cy  red u ctio n  plan. T o  the ex ten t 
that a PHA is  able, th e  D epartm ent 
encourages th e  PHA to use w ork that 
has been  d one in  accord ance w ith  
PHM AP requ irem ents to com p ly  w ith  
the requ irem ents o f th is  program .

(3) PH A s that lend  a s ta ff p erson  to an 
assessm en t team  should  b e  reim bursed  
for th e  s ta ff p erso n ’s salary and b en efits  
during that assignm ent. (PHADA)

R e s p o n s e :  T h e  D epartm ent agrees that 
th e  statutory p rovision  allow ing 
program  funds to be used  for travel and 
ad m in istrative exp en ses  o f assessm en t 
team s, exten d s to  PH A  staff. T herefore, 
PH A s w ill b e  reim bursed  for the salary 
and b en efits  for any staff person  that 
serves on an assessm en t team . H ow ever, 
th is  does n o t apply to  s ta ff m em bers o f 
the PHA that is  bein g  assessed .

(4) B ecau se  the need  for th ese  funds 
is  great, the D epartm ent shou ld  speed 
up the sched u ling  o f assessm en ts. 
(MCHA, PHADA)

R e s p o n s e :  T h e  D epartm ent has 
assessed  a ll know n elig ib le  PHAs.

Fu nd ing o f  V a ca n cy  R ed u ctio n  
A ctiv ities

(1) HUD need s to c larify  its  p osition  
regarding the use o f program  fun ds for 
security  im provem ents. (CLPH A )

R e s p o n s e :  W here u n its a re  vacant 
b ecau se o f security  p roblem s, HUD w ill 
provide funding for p h y sica l security  
im p rovem ents, such  as im p roved  locks, 
security  screen s, ad dition al lighting, 
and site  im provem ent. A s part o f 
m anagem ent im provem ents, H UD  also 
w ill provide funding for security  
a ctiv ities  over a lim ited  d uration , i f  
HUD d eterm ines that su ch  funding is 
likely  to resu lt in  the reo ccu p an cy  and 
con tin u ed  o ccu p an cy  o f  vacan t units. 
E xam p les o f security  a c tiv itie s  that 
cou ld  be funded as part o f  m anagem ent 
im provem ents in clu d e:

• H iring o f ad ditional s ta ff  to 
coo rd in ate  the p rov ision , by lo cal

governm ent or other p u b lic  and private 
en tities , o f  approp riate so c ia l serv ices, 
su ch  as drug ed u catio n  and  treatm ent 
referral program s;

• H iring o f secu rity  guard s, through 
ind iv id u al em p loym ent con tracts , or 
guard serv ices , using com p etitiv e  
proposal or sm all p u rch ase p rocurem ent 
procedu res, or con tractin g  w ith  a lo ca l 
p o lice  force for secu rity  that is  in  
ad d ition  to that requ ired  un d er the 
C ooperation A greem ent. A s a con d itio n  
o f em p loym ent, these  secu rity  p ersonnel 
sh all b e  requ ired  to m eet a ll re levan t 
State in su ran ce , train ing , licen sin g , and 
other s im ilar requ irem ents;

• D evelopm ent and im p lem entation  
o f im proved  screen in g  p rocedu res for 
p rosp ective resid ents;

• D evelopm ent o f m ore tim ely  and 
effective m anagem ent tech n iq u es  for 
dealing w ith  d isru p tive res id en ts  and 
drug-related crim e;

• O rganization  and tra in in g  o f 
unarm ed voluntary resid en t p atro ls to 
w ork coop eratively  w ith  the lo ca l law  
enforcem ent agencies;

• D evelopm ent and im p lem entation  
o f im p roved  com m u n icatio n  and 
coord ination  w ith  lo ca l law  
enforcem ent agen cies; and

• H iring o f investigators to  investigate 
drug-related  crim e in  and  around the 
develop m ents or to p rovide ev id ence 
relating to any su ch  crim e in  any 
ad m in istrative o r ju d ic ia l p roceedings.

(2) T h e  m in im u m  h o u sin g  standards 
that should  b e im p osed  for cap ita l 
im p rovem ents funded un d er th is 
program  are the m o d ern ization  
standards, not the H ousing Q uality  
Stand ards (H Q S). U nits renovated  to  the 
H Q S often  s t il l  need  m od ern ization . 
(CLPHA) In ad d ition , th e  m inim u m  
housing standards sh o u ld  b e  applied  
only to th e  in s id e  o f u n its  im proved  
under the program , rather than  to 
com m on areas and m ajor structural 
item s. (CHA)

R e s p o n s e :  E ach  w ork item  funded 
under th is  program  m ust be perform ed 
in  co m p lia n ce  w ith  m od ern ization  
standards. H ow ever, th e  vacan cy  
red u ction  program  is  an o ccu p an cy  
program , and H Q S is  a m in im u m  
occu p an cy  standard. T ire goal o f th e  
ind iv id u al w ork item s (perform ed to 
m od ernization  standards) is  to  bring the 
vacant u n its  in to  an o ccu p iab le  
con d itio n . S e ctio n  9 6 8 .4 3 5  o f th is  rule 
requ ires certifica tio n  that affected  
vacant u n its w ill be brought in to  
com p lian ce  w ith  th e  H Q S. A s ap p lied  in 
S ectio n  I.F(l)Cb) o f to d ay ’s N O FA , only 
asp ects o f the H Q S th at p ertain  to the 
vacant u n it d irectly  are requ ired .

(3) T h e  d ecisio n  on how  to target the 
in itia l funding av ailab le  un d er th is 
program  should  be based  o n  the survey

resp onses o n ly  and not on any existing 
data m en tio n ed  in  th e  p ream ble o f the, 
proposed ru le . (PHADA)

R e s p o n s e :  T h e  survey resp o n ses were 
used to d eterm ine w h ich  PH A s 
surveyed have v acan cy  p roblem s and 
the nature o f th e ir  problem s. Eligibility 
and  final d ecisio n s  on funding w ill  be 
based  on subm itted  ap p lica tio n s, 
inclu d in g  th e  vacan cy  red u ctio n  plans, 
the nu m b er o f e lig ib le  u n its , and  the 
assessm ents.

(4) F u n d in g  should  n o t be on a “first- 
com e, first-serv ed ” b asis , w h ich  rewards 
those able to act the q u ickest, but 
should  be aw arded using a m ore 
trad itional com p etitiv e  approach. 
C riteria that should  be used  to  make 
aw ards in c lu d e : PH A  cap acity  and 
ab ility  to use the funds effectiv ely  and 
lik e lih o o d  that a d d itio n a l funds w ill 
im prove vacan cy  situ atio n . Severely 
distressed  prop erties should  not be a 
priority, and funding should  b e  targeted 
for en tire  d evelop m ents, ra ther than 
scattered  u n its. (PHADA)

R e s p o n s e :  B ecau se th e  Departm ent 
w ould lik e  to fund alb PH A s that meet 
the requ irem ents o f  the N O FA , it has 
d ecided  n o t to in c lu d e  the first-com e, 
first-served lim itation . T h e  imm ediate 
goal o f th e  D epartm ent is  to  prom ote the 
occu p ancy  o f  th e  greatest num ber of 
u n its; th e  problem s o f severely  
distressed  develop m ents are targeted 
m ore d irectly  through other programs 
and are not p riorities o f the vacancy 
red uction  program . S im ilarly , because 
o f funding lim itatio n s, the Department 
be liev es the program  p u rp oses w ill be 
prom oted b est by  targeting th e 
e lim in atio n  o f  vacant u n its , rather than 
the upgrading o f en tire  developm ents 
that in clu d e occu p ied  units.

(5) U nder som e c ircu m stan ces, a PHA 
m ay be m ade e lig ib le  for program funds, 
but restricted  in  spend ing th e  funds 
u n til an assessm en t is  perform ed. If this 
assessm en t.is  not done w ith in  45 days 
o f the fund aw ard, th en  the PHA should 
be allow ed  to exp en d  the funds. 
(PHADA, CHA)

R e s p o n s e :  T h e  D epartm ent has 
already con d u cted  assessm en ts of 
know n e lig ib le  PHAs and w ill complete 
all assessm en ts in  ad vance o f funding 
d ecision s. In order to en su re  fairness, in 
the N O FA  pu blish ed  elsew h ere  in 
tod ay’s F e d e ra l R egister, the 
D epartm ent h a s  provided  that a  PHA for 
w h ich  an assessm en t h a s  n ot been 
con d u cted  but that con sid ers  itse lf 
elig ib le  under the N O FA , should  notify 
the D epartm ent w ith in  15 d ays of its 
request for an im m ed iate assessm ent. In 
ad dition , w hen  an approvable plan 
subm itted  in  resp onse to th e  NOFA 
need s im provem ent or supplem entation 
the D epartm ent w ill assist the PHA in



Federal Register /  Vol. 59, No. 112 / Monday, June 13, 1994 / Rules and Regulations 3 0475

revising its  p lan  p rior to the execu tio n  
of the am endm ent to the A nnu al 
Contributions C ontract (ACC). B ecau se  
very few , i f  any, e lig ib le  PH A s w ill not 
have had assessm en ts by tod ay’s 
publication o f th e  N O FA , the 
Department b e liev es that a ll 
assessm ents w ill b e  com p leted  on  a 
timely b asis  in  th is  funding cy cle .

(6) A ctiv ities  that w ill d ecrease u n it 
turnover in  o ccu p ied  u n its (e.g., 
replacem ent o f ap p liances) a lso  should  
be considered  e lig ib le  for funding under 
this program. (CHA)

R e s p o n s e :  A lthough the D epartm ent 
recognizes th e  re latio n sh ip  betw een  
turnover and v acan cy  rates and is 
sym pathetic to th is  reasonable 
suggestion, curren t funding for the 
vacancy red u ction  program  is  lim ited . 
Therefore, the D epartm ent in ten d s to 
target funding o f un it im provem ents for 
currently vacant un its or u n its  to 
becom e vacant for reconfiguration  
purposes, w here reconfiguration  is  
necessary to red uce the curren t nu m ber 
of vacancies.

(7) Funding sh ou ld  be guaranteed for 
a m inim um  o f a three-year period  
following HUD approval o f a five-year 
vacancy red u ction  p lan , su b ject to the 
PHA’s con tin u ed  progress on and 
adherence to its  v acan cy  red u ctio n  plan. 
(CHA, MCHA)

R e s p o n s e :  T h e  D epartm ent can n o t 
guarantee funds that have not been  
appropriated by  Congress. T h erefore , a 
PHA’s five-year p lan  should  re fle ct a 
realistic p ro jectio n  o f the actio n s that 
can be taken w ith  av ailab le or p o ten tia l 
resources.

(8) If funded a ctiv ities  requ ife 
com pliance w ith  H ousing Q uality  
Standards, the am ount o f funds m ay not 
be sufficient to address p roblem s in  
areas outside th e  u n it (e.g., h allw ays, 
stairways, fire p ro tectio n  system s). H Q S 
standards should  ap p ly on ly  to u n it 
interiors. (CHA)

R e s p o n s e :  T h e  D epartm ent reco g n izes 
that current funding available u n d er the 
Vacancy R ed u ction  Program  w ill n ot be 
sufficient to  address a ll p roblem s areas 
relating to excess  v acan cies, and  it 
expects to be guided in  its  funding 
decisions by  the assessm en t team  
reports. T h e  v acan cy  red u ction  p lans 
and the recom m endations o f th e  
assessm ent team s should  in c lu d e  a ll 
work insid e th e  u n its, in  the hallw ays, 
in com m on areas, on the site , and to  th e  
exterior o f the b u ild ings n ecessary  to 
make the un its m arketable; providing 
plans and funding for only Hie in terio rs  
of vacant un its m ay not m ake those 
units m arketable. Ind iv id u al w ork item s 
funded under th is  program m u st com p ly  
with m odernization standards and m ust

resu lt in  the targeted u n it m eeting the 
HQS.

(9) Program  funds should  n ot b e  
d irected  at PHAs that have v acan cy  
problem s due p rim arily  to m arketing 
problem s or lack  o f dem and. (CHA)

R e s p o n s e :  T h e  D epartm ent agrees that 
the lim ited  program  funds should  be 
focused  on those PH A s w hose v acan cy  
situ ations can  actu ally  be im proved  by 
ad dition al funding. T h is  factor is  
accoun ted  for in  § 968 .4 1 3 (d )(2 ) o f the 
ru le (“exten t to w h ich  the proposed  
a ctiv ities  w ill im prove the PH A ’s 
v acan cy  p rob lem ”) and  in  the d efin itio n  
o f “ elig ib le  u n it” set out in  the N O FA  
pu blish ed  elsew h ere  in  tod ay ’s F e d e ra l 
R egister.

S a n ctio n s

In the proposed  ru le, the D epartm ent 
reported that, at th is  tim e, it d oes not 
in tend  to im p lem ent sectio n  14(p )(3) o f 
the statute, w h ich  provides san ctio n s for 
the failure to m ake progress un d er a 
plan. H ow ever, com m enters w ere 
inv ited  to subm it suggestions on how  
th is portion  o f th e  statu te cou ld  be 
im p lem ented  in  th e  future. Several 
com m en tefs  subm itted  rem arks on  th is 
asp ect o f th e  cu rren t statutory program , 
as follow s: (1) I f  a w ith h old in g  actio n  
seem s lik e ly  after 18 m onths, an 
assessm ent team  should  b e  sent to the 
PHA to perform  a rev iew  and prepare a 
report. (PHADA) (2) If  there is 
w ithhold ing , con sid eratio n  should  be 
given to forcing a rece iv er to b e  used  so 
that the funds can  b e  used. (PHADA, 
CHA) (3) W ithhold ing  o f subsid y 
becau se o f a fa ilu re  to  m ake progress is 
contrary to th e  ap p roach  o f rew arding 
PH A s for solv ing  problem s. (MCHA)

R e s p o n s e :  T h is  final ru le does not 
in clu d e p rov isions im p lem enting  the 
san ctio n s m andated  by  section  14(p )(3) 
o f the 1 9 3 7  A ct. H ow ever, the 
D epartm ent is  con tin u in g  to w ork on 
those p rovisions, and w ill take in to  
con sid eration  th e  rem arks provided  by 
com m enters in  resp onse to th e  proposed  
rule. T h e  D epartm ent w ill com p ly  w ith  
th e requ irem ents w ith in  th e  ap p licab le  
statutory tim efram e.

U se o f  N O FA s

(1) HUD is  prop osing to use N O FA s 
as th e  v eh icle  to  con v ey sig n ifican t 
program  in form ation  to  in terested  
PH A s, w h ich  d efeats the in te n t o f 
n otice-and -com m ent rulem aking. T h e  
proposed ru le  d oes n o t provide 
su ffic ien t d etail on how  program  funds 
w ill b e  targeted, th e  form at o f the 
v acan cy  red u ction  p lans, and criteria  for 
determ ining a P H A ’s cap acity  to 
im p lem ent the p lan  in  a tim ely  and 
effective m anner. U se o f N O FA s w ill 
lead PH A s to try to second -guess HUD

on selectio n  crite r ia  and  lead to a h it or 
m iss ap p roach  on  solv ing  the vacan cy  
problem . (CLPHA)

R e s p o n s e :  T h e  D epartm ent disagrees 
w ith  th is com m ent. T h e  ru le provides 
the fram ew ork for the program  and 
m eets or exceed s th e  requ irem ents o f 
the A d m in istrative  P roced ure A ct and 
the D ep artm ent’s regulations. T h e  
preahible to th e  proposed  ru le 
elaborates on  th e  D ep artm ent’s 
exp ebtations for targeting funds m ade 
available for th e  program .

T h e  D epartm ent v iew s the program  as 
a d ynam ic too l in  th e  effort to red uce 
un necessary  v a ca n cies  in  p u b lic  
housing. E xp erien ce  w ith  the program  
and e lim in atio n  o f certa in  root cau ses o f 
v acan cies w ill gu ide the D epartm ent in  
selecting  the o p tim al criteria  for any 
subsequent targeting o f program  funds. 
T h is  targeting w ou ld  b e  done in  
com p lian ce  w ith  th e  statutory 
param eters o f th e  program .

T h e  D epartm ent in tend s to undertake 
the vacancy red u ctio n  effort by 
providing funding for those vacant u n its 
m ost lik e ly  to be turned  around qu ick ly , 
targeting th e  m ajority  o f the funding for 
u n its averaging a co st o f $ 8 ,0 0 0  or less, 
w ith  som e funds targeted for u n its for 
w h ich  a CGP agency can  provide the 
ad ditional funding necessary .

Fu rtherm ore, th e  report o f the 
assessm en t team  is  exp ected  to address 
the cap acity  o f a PH A  to im p lem ent 
v acan cy  red u ctio n  ac tiv ities  in  a tim ely  
and effic ien t m an ner. T h e  D epartm ent 
reiterates that th e  in ten t o f the 
requirem ent th at p artic ip ating  PHAs 
subm it vacan cy  red u ctio n  p lans is to 
assist in  the d ev elop m ent o f a 
com p rehen siv e ap p roach  to vacan cy  

.red u ctio n . A s dem onstrated  by its  
efforts to so lic it  th e  inp u t o f industry 
and PHA rep resen tatives during the 
developm ent o f th e  proposed  ru le and 
the in itia l N O FA , th e  D epartm ent is 
com m itted  to im p lem enting  th is 
program in  a co n stru ctiv e  w ay that 
responds to th e  n eed s o f PH A s w ith  
rem ed iable v acan cy  problem s.

(2) B efore  th e  N O FA  is  p u blish ed , 
there should  b e  a m eeting w ith  ind ustry  
groups. T h e  m eetin g  should  b e  used to 
share survey resu lts  and exchange 
v iew p oints. (PHADA)

R e s p o n s e :  T h e  D epartm ent so lic ited  
th e  inp u t o f rep resentatives o f th e  
industry , PH A s, and  resid ent 
organizations during the d evelop m ent o f 
th e  proposed  ru le  and  the in itia l N OFA. 
M eetings w ere h e ld  w ith  these 
rep resentatives on January 2 8  and Ju ly  
9 ,1 9 9 3 .  T h e  D epartm ent b e liev es these 
m eetings have b een  valu able in  help ing  
to develop th e  program , but d oes not 
believ e that it is  n ecessary  to sch ed u le  
any ad d ition al m eetings at th is  tim e.
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T h e  d iscu ssio n s at th e  p rev iou s 
m eetings, along w ith  th e  w ritten  
com m ents received  in  resp onse to the 
proposed  ru le, have provided  th e  
D epartm ent w ith  a  fou n d ation  for the 
p o licy  d ec isio n s  it h a s  m ad e regarding 
h o w to  operate th is  program  w ith in  the 
param eters estab lish ed  by  Congress. 
Furtherm ore, in  th e  N O FA  pu blish ed  
elsew here in  today’s  F e d e ra l R egister, 
th e  D epartm ent d iscu sses  th e  resu lts o f 
th e  survey, in  the co n tex t o f  both  
general resu lts and sp e c ific  im p lica tio n s 
for th ep ro g ram  d ecisio n m akin g  process.

(3) T h e  proposed  ru le  seem s to  im p ly  
that m ore th an  o n e  N O FA  m ight be 
pu blish ed  in  a sin g le  fisca l year. O nly  
one N O FA  sh ou ld  b e  issu ed  and it 
should  co in c id e  w ith  th e 
C om prehensive G rant Program  p lanning 
p rocess. {PHADA, CHA)

R e s p o n s e :  T h e  language that referred 
to “ p erio d ic” N O FA s in  d ie  proposed 
ru le  w as intend ed  sim p ly  to verify that 
sep arate N O FA s w ould  b e  pu blish ed  for 
any m oney th at is  ap p rop riated  for the 
program  in  subsequ ent years. T h is  is  the 
com m on p ractice  o f  the-D epartm ent, as 
estab lish ed  in  th e  H U D  Reform  A ct, but 
th e  actual tim ing o f  a  subsequ ent N O FA  
in  a n y  fisca l year can n o t b e  pred icted . 
T h e  D epartm ent ap p recia tes  the 
com m en ters’ po in t about th e  
coord ination  o f  ca p ita l p lan n in g  
program s.

R ela tio n sh ip  o f  th e  V a ca n cy  R ed u ctio n  
P rogram  to  O ther HUD  P ro gram s

(1) HUD should  integrate th e  
approach  o f the V acan cy  R ed uction  
Program  into  an  ov erall e ffo rt to  draft a 
new  vacan cy  ru le . T h e  V acancy  
R ed uction  Program  its e lf  is  in su ffic ien t 
to address problem s faced  by  PHAs w ith  
exp ired  C om prehensive O ccu p an cy  
P lan s (COPs); th ese  PH A s s till need  
operating funds to keep  vacan t u n its  in  
shap e u n til m oney is  av ailab le  to m ake 
necessary  im provem ents^ (CLPH A )

R e s p o n s e :  A ny new  vacan cy  ru le 
w ould  require su b stan tia l tim e for 
d evelopm ent and im p lem entation . 
M eanw hile, th e  D epartm ent is 
com m itted  to p rovid ing assista n ce  
curren tly  available un d er the vacan cy  
red u ction  program  to PH A s w ith  
v acan cy  problem s. C hanges to  the 
d eterm ination  o f op eratin g  su b sid y  
e lig ib ility  as proposed  b y  the 
com m entor are ou tsid e th e  sco p e  o f th is 
ru le.

(2) T h e  V acancy R ed u ctio n  Program  
m ay d up licate p lanning  requ irem ents o f  
o ther program s, su ch  as  PH M A P and the 
C om prehensive Grant Program , th at a lso  
address vacancy problem s. (PHADA, 
CHA)

R e s p o n s e :  A s  n o ted  above, the 
D epartm ent ap p reciates the

com m en ters’ p o in t about th e  
coord ination  o f cap ita l p lanning  
program s and w ill en d eavo r to  in tegrate 
th e  vacancy red u ction  program  w ith  
other related  program s.

(3) T h e  sam e form at u sed  for the 
v acan cy  red uction  p lan  sh ou ld  b e  used 
for developing an  Im p rovem ent P lan  
un d er PHM AP if  th e  PH A  fa ils  the 
PH M A P vacan cy  standard. (PHADA)

R e s p o n s e :  T h e  D epartm ent in tend s to  
coord inate  the form ats o f  th ese  p lans, to 
the exten t possib le.

(4) T h e  restrictio n s p laced  on 
assistan ce  to troubled  au th orities (see
§ 968 .4 1 3 (b )) shou ld  b e  m ad e con sisten t 
w ith  th e  language o f  H O PE V I. (PHADA)

R e s p o n s e :  T h e  restrictio n s  are 
prescribed  by the authorizing statute for 
the program . H ow ever, in  recogn ition  o f  
the com m ents requ esting coord ination  
o f th e  D epartm ent’s cap ita l p lanning  
program s, the fin al ru le  in clu d es  new  
language that cro ss-referen ces PH M A P 
in d icato rs  and  c larifies  th e  evalu ation  o f 
th e  progress o f trou bled  PH A s.

(5) I f  a PHA p resents a v acan cy  
red u ction  p lan that HUD approves, the 
PHA should  receive operating subsidy 
based  on its actual occu p an cy  rate, 
rather than on th e  cu rren t form ula rate. 
(CHA, AHA) H ow  does th e D epartm ent 
v iew  th is  program  in  the co n tex t o f the 
P erform ance Fu nd in g System  (P FS) 
funding o f vacant un its?  (PHADA)

R e s p o n s e :  T h e  vacan cy  red u ction  
program  is  not in tend ed  as a su b stitu te  
for th e  vacancy ru le or to  provide re lie f  
for PH A s that do not m eet estab lish ed  
goals under CO Ps. H ow ever, the 
v acan cy  red u ction  program  should  
im prove the revenue situ atio n s o f 
p articip ating  PH A s in  tw o w ays: F irst, 
through d irect funding o f  portions o f the 
p lans; second, through th e  in creased  
operating subsid ies and ren t co llectio n s  
that w ill result from  reo ccu p a n cy  o f 
those vacant units.

M isce lla n eo u s

(1) T h e  survey resu lts and  data 
d evelop ed  from  analyzing th e  vacancy 
red u ctio n  p lans should  b e re leased  
p u b licly . (PHADA)

R e s p o n s e :  T h e  D epartm ent is  
re leasin g  data from  the survey as  part o f 
th e  N OFA p u b lish ed  e lse w h e re  in 
to d ay ’s F ed era l R egister. In  ad dition , 
th e  D epartm ent in tend s to  d evelop  a 
rep ort based  on  data and in form ation  
p rovided  by the assessm en t team s in  
th eir reports.

(2) T h e  V acancy R ed u ctio n  Program  
shou ld  be sep arately funded, instead  o f  
using am ounts set asid e from  regular 
m od ernization  funding. (PHADA, CHA)

R e s p o n s e :  A s recognized  fry die 
com m enters, Congress h as  authority

over the m echanism  u sed  for funding 
th e  program .

(3) Fu nd ing d ecisio n s  un d er th e  
program  should  recognize w h en  a  PHA 
has used  existing  resou rces to  address 
its  v acan cy  problem . F o r exam p le, 
although a com m itm ent to  u se  a large 
p ortion  o f CGP fun ds to address 
v acan cies  w ill red u ce the n eed  for 
ad d ition al v acan cy  red u ctio n  funds, 
th o se  CGP funds cou ld  have been  used 
to fund o ther su b stan tia l n eed s o f the 
PHA. (AHA)

R e s p o n s e :  W hen PH A s have other 
m od ern ization  need s that cannot be met 
b y  curren t funding, V aca n cy  Reduction 
Program  funds m ay  be used  instead  of 
CGP funding com m itted  b u t n o t yet 
u n d er con tract for v acan cy  reduction.

S e ctio n -b y -S ectio n  A n aly sis

T h e  D epartm ent is  estab lish in g  the 
V acan cy  R ed u ctio n  Program  as hew  
subpart D in  24  C FR  part 9 6 8 , w ith 
conform ing am endm ents m ad e as 
necessary  in  other section s o f title  24 of 
th e  C ode o f Fed eral Regu lations. T h e  
fo llow ing d iscu ssio n  is a section-by- 
sec tio n  d escrip tion  o f the ru le.

S e c t i o n  9 6 8 . 1 0 3  ad dresses d ie  
a llo ca tio n  o f funds un d er sec tio n  14 of 
the 1 9 3 7  A ct. T h e  D epartm ent is 
am ending paragraph (c) to  accoun t for 
th e  n ew  set-aside for th e  V acancy  
R ed u ctio n  Program . T h e  new  language 
rep eats d ie  statu tory sch em e for setting 
asid e fou r p ercen t o f th e  section  14 
funds rem ain ing  after d educting 
am ou nts for em ergencies and natural 
and  other d isasters. Paragraph (c)(1) 
p rovides th a t 20  p ercen t o f these  funds 
w ill b e  available for ac tiv ities  under 
sec tio n  6(j) o f th e  1 9 3 7  A ct, w h ile  the 
rem aining  8 0  p ercen t w ill  b e  available 
for th e  V acancy  R ed u ction  Program , as 
im p lem ented  by th is  ru le . Sectio n  
9 6 8 .1 0 3  also is  am ended  to  clarify  that 
th e  V acancy  R ed u ction  Program  does 
n o t ap p ly  to  Ind ian  H ousing Authorities 
(IHAs).

S u b p a r t  D  o f  p art 9 6 8 , encom passing 
§§  9 6 8 .4 0 1 —9 6 8 .4 2 5 , is  added to  
im p lem ent th e  V a can cy  R ed uction  
Program .

S e c t i o n  9 6 8 . 4 0 1  states th e  policy of 
th e  D epartm ent w ith  resp ect to  
ach iev in g  h igh  o ccu p an cy  rates in  
p u b lic  housing, in  order to ensure 
m axim um  use o f av ailab le  housing 
resources.

S e c t i o n  9 6 8 . 4 0 3  rep eats the statutory 
d efin itio n  o f PH A s to  w h ich  th e 
V acan cy  R ed uction  Program  is  
ap p licab le , but c la rifies  that units not 
e lig ib le  for funding u n d er section  14 of 
th e  1 9 3 7  A ct are exclu d ed  from  this set- 
asid e program , as w ell.

S e c t i o n  9 6 8 . 4 0 5  d efin es term s that are 
used  in  subp art D  to  the extent these
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term s are not ap p licab le  to the 
rem ainder o f part 9 6 8 .

S e c t i o n  9 6 8 . 4 0 7 e sta b lish es  th e  
requirem ent that e lig ib le  PH A s su b m it a  
five-year vacancy red u ctio n  p lan , and  
specifies th e  con ten ts  o f th e  p lan . F o r 
purposes o f id en tify in g  com p onents o f a 
plan that m ay b e  id en tified  as elig ib le  
far funding, w ith in  th e  lim its o f 
appropriated am ou nts, each  subm itted  
plan m ust b e  organized in  a m an n er that 
facilitates rev iew  by th e  D epartm ent.
For each actio n  p rop osed  to elim in ate  
vacancies, th e  p lan  m u st in c lu d e  a 
schedule that sh o w s the num ber o f 
vacancies that the P H A  ex p ects  to 
elim inate by  the end  o f ea ch  12-m onth  
period during the five years o f the plan.

W hen*com ponents o f  a p lan  involve 
capital im p rovem ents to  d w elling  u n its, 
the PHA m ust en su re  that, a fter the 
im provem ents, the u n its  them selves 
would m eet or exceed  th e H ousing 
Quality Standards set forth in  24  GFR 
882.109, as am en d ed  b y  regulatory 
requirem ents c o n cern in g  lead-based 
paint hazards.

S e c t i o n  9 6 8 . 4 1 0  exp la in s  the 
requirem ent for an  o n -site  assessm en t o f  
a participating P H A ’s  vacancy situ ation , 
including the com p o sitio n  and  
responsibilities o f th e  assessm en t team s 
and the purpose o f  th e  assessm en ts.

S e c t i o n  9 6 8 . 4 1 3  esta b lish es  e lig ib le  
uses and lim ita tio n s  o n  the use o f  fu n d s 
available for th e  V acan cy  R ed uction  
Program. Paragraphs (a), (b), and  "(c) 
echo the s ta tu te  estab lish in g  the 
program, but paragraph (b) in c lu d es  
clarifying language th a t cro ss-referen ces 
PHMAP ind icators in  m easuring the 
progress required  u n d er the statu te for 
troubled PHAs. Paragraph (d) 
establishes that funding d ecisio n s  
would be through a p u b lic ly  ann ou nced  
process, on the basis  o f priorities to b e  
established b y  th e  D epartm ent.

S e c t i o n  9 6 8 . 4 1 6  prov id es that the 
PHA m ust com p ly  w ith  HUD 
requirem ents in  requesting funds 
against th e  approved m od ernization  
budget. ip

S e c t i o n  9 6 8 . 4 1 9  requ ires th e  grantee 
to be responsible for assuring the q uality  
of work perform ed using  program funds.

S e c t i o n  9 6 8 . 4 2 2  e stab lish es p erio d ic  
reporting req u irem en ts for grantees u n til 
activities funded under the vacancy 
reduction program a re  com p leted . T h is  
section also sp e cifie s  a  sched ule for 
com pletion o f  funded activ ities.

S e c t i o n  9 6 8 . 4 2 5  d eta ils  the p rocess for 
notifying a PH A  o f  a n y  d efic ien cies  in  
its com pliance w ith  program  
requirements and- sp ecifies  the natu re  o f  
the changes and  san ctio n s that m ay be 
pursued by HUD.

S e c t i o n  9 6 8 . 4 2 8  estab lish es 
requirements to be ap p lied  in  auditing

the grantee’s use o f funds upon 
com p letio n  o f a c tiv itie s  funded under 
the program .

S e c t i o n  9 6 8 . 4 3 5  lis ts  program 
requ irem ents that ap p ly  to the V acancy 
R ed u ction  Program  in  ad d ition  to  the 
requ irem ents sp e c ifie d  in  other sec tio n s  
o f subpart D an d  §  9 6 8 .1 1 0 .

Other Matters
E n v i r o n m e n t a l  R e v i e w

At th e  tim e o f  p u b lica tio n  o f  the 
proposed  ru le, a find ing o f  n o  
s ig n ifican t im p act w ith  respect to the 
environm en t w as m ad e in  accord ance 
w ith  HUD regulations in  24 CFR part 50  
that im p lem ent s ec tio n  102(2K C) o f the 
N ational E n v iron m en tal P o licy  Ac* o f 
1 9 6 9  (4 2  U .S .C . 4 3 3 2 ). T he proposed  
ru le  is  adopted by th is  final ru le w ithout 
sig n ificant change. A ccord in gly , the 
in itia l find ing  o f  n o  s ig n ifica n t im p act 
rem ains a p p licab le , and is  av ailab le  for 
p u b lic  in sp e ctio n  betw een  7 :30  a.m . and  
5 :3 0  p.m . w eekd ays in  th e  office o f  the 
R u les D ocket C lerk  at th e  above address.

E x e c u t i v e  O r d e r  1 2 8 6 6

T h is  ru le h a s  b een  review ed by the 
O ffice  o f M anagem ent and Budget u n d er 
E xecu tive O rd er 1 2 8 6 6 . A ny changes 
m ade in  th e  ru le  as a resu lt o f th is 
review  are id en tified  in  th e  d ocket file 
o f th e  ru le m ain ta in ed  b y  th e  
D epartm ent and av ailab le  foT rev iew  at 
th e  above address.

R e g u l a t o r y  F l e x i b i l i t y  A c t

T h e  Secretary , in  acco rd an ce  w ith  the 
Regulatory F le x ib ility  A ct (5 U .S .C . 
605(b )), has rev iew ed  th is  ru le  before 
p u b licatio n  and  by  approving it certifies  
that th is  ru le d oes not have a  s ig n ifican t 
eco n o m ic  im p act on a substantial 
nu m ber o f sm all en tities . T h e  ru le 
im p lem ents a statu tory program  that 
p rovides fun d ing to  PH A s fo r lim ited  
activ ities  designed  to red u ce  the nu m ber 
o f  vacant d w elling  u n its  in  their 
inventories.

E x e c u t i v e  O r d e r  1 2 6 1 2 ,  F e d e r a l i s m

The General Counsel, as the 
Designated Official under section 6(a) ©f 
Executive Order 1 2 6 1 2 , Federalism, has 
determined that the policies contained 
in this rule do not have .substantial 
direct effects on States or their political 
subdivisions, or the relationship 
between the Federal Government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government As a 
result, the rule is not subject to review 
under the Order. The rule merely 
implements a statutory program that 
provides binding to PHAs for limited 
activities designed to reduce the number

o f vacant d w ellin g  u n its  in  th e ir  
inventories.

E x e c u t i v e  O r d e r  1 2 6 0 6 ,  t h e  F a m i l y

T h e G eneral C ou nsel, as  the 
D esignated O ffic ia l u n d e r Executive 
O rder 1 2 6 0 6 , T h e  F am ily , has 
determ ined  th a t th is  ru le  d oes n ot have 
potential for s ig n ifican t im pact on 
fam ily form ation, m ain ten an ce , and 
general w ell-b e in g , a n d , th u s, is  not 
su b ject t© rev iew  u n d er the O rder. No 
sig n ifican t chang e in  ex istin g  HUD 
p o lic ies  o r  program s re su lt from 
prom ulgation o f  th is  ru le , as those 
p o lic ies  and program s relate  to  fam ily  
con cern s.

R e g u l a t o r y  A g e n d a

T h is  ru le w as lis ted  as Item  168 8  in  
the D ep artm ent’s S em ia n n u a l Agenda o f  
Regulations p u b lish ed  o n  A p ril 2 5 ,1 9 9 4  
(59  F R  2 0 4 2 4 , 204.70), in  acco rd an ce 
w ith  E xecu tive  O rd er 1 2 8 6 6  an d  the 
Regulatory F le x ib ility  A ct.

L ist o f  S u b jec ts  in  2 4  C F R  P art 9 6 8

Grant programs—housing and 
community development, Indians, Loan 
programs—housing and community 
development, Public housing, Reporting 
and recordkeeping requirements.

F o r the reasons set out in  the 
p ream ble, part 9 6 8  o f  title  24 o f the 
Code o f Fed eral R egu lation s is  am ended 
as follow s.

PART 968—PUBLIC HOUSING 
MODERNIZATION

1. T h e  auth ority  c ita tio n  for part 9 6 8  
con tin u es to read as fo llow s:

A u th o rity : 42 5 J.S .C . 1 4 3 7 d , 1 4 3 7 1  and 
35 3 5 (d ).

2. S ectio n  9 6 8 .1 9 3  is  am ended by  
revising paragraph (c) to  read a s  follow s:

§ 968.103 A (location o l fu  nds u nder 
section 14.
*  *  *  *  *

(c )  S e t - a s i d e s .  A fter deducting 
am ounts for the reserv e  for natu ral and 
o th er d isasters a n d  for em ergencies 
un d er paragraph (b) o f  th is  section , HUD 
sh a ll set a s id e  from  th e  hands 
rem aining :

(1) R e g a r d i n g  v a c a n c y  r e d a c t i o n ,  an 
am ount equal to 4 p e rce n t o f  th o se  ’ 
funds, to b e  fu rth er a llo ca ted  as follow s:

(1) T w enty p ercen t o f  th is  four p ercen t 
sh a ll b e  av ailab le  on ly  for carry ing  out 
activ ities  under sec tio n  f6 )(j)  o f  the 
U nited  States H ousing A ct o f  1 9 3 7 ; and

(ii) E ighty p ercen t o f  th is  fo u r percent 
sh all be av ailab le  u n d er th e  v acan cy  
red uction  program  ¡(sere subp art D o f  2 4  
C FR  part 968).

(2) R e g a r d i n g  t h e  c o m p r e h e n s i v e  

g r a n t  p r o g r a m ,  no  m ore th an  five
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p ercen t for th e  pu rpose o f providing 
cred its  to  PH A s th at w ere form erly 
d esignated  as m od trou bled  agencies 
u n d er the P u b lic  H ousing M anagem ent 
A ssessm en t Program  (PHM AP) (see 24 
C FR  part 901). T h e  pu rpose o f th is set- 
asid e  is  to com p ensate th ese  PH A s for 
am ou nts n o t a llo cated  by  HUD becau se 
o f a PH A ’s p rior d esignation  as a m od 
trou bled  agency.

(3) N o n a p p l i c a b i l i t y  t o  I H A s .  T h e  
V a can cy  R ed u ction  Program  in  subpart 
D o f th is  part does n o t ap p ly  to  IHAs.
In  ad d ition , b ecau se  the PH M A P 
p erform ance in d ica to rs  u n d er 24 CFR 
part 9 0 1  do not ap p ly  to IH A s, these 
agen cies  cannot b e  d eem ed “m od 
tro u b led ” for p u rp oses o f th e  CGP and 
are not e lig ib le  for funding under 
paragraph (c )(l)( i)  o f  th is  section .
H en ce, IH A s are not su b ject to any 
red u ctio n  in  funding un d er section  
14(k)(5)(A ) o f th e  A ct, and IHAs do not 
p artic ip ate  in  the set-asid e cred its 
e stab lish ed  under paragraph (c)(2) o f 
th is  section .
*  *  *  ★  ★

3. A new  subpart D, con sistin g  o f 
§§  9 6 8 .4 0 1  through 9 6 8 .4 2 5 , is  added to 
read  as follow s:

Subpart D—Vacancy Reduction 
Program

Sec.
968.401 Purpose.
968.403 Applicability.
968.405 Definitions.
968.407 Vacancy reduction plan.
968.410 Assessments.
968.413 Funding.
968.416 Fund requisitions.
968.419 Grantee’s oversight responsibilities. 
968.422 Progress reports and completion 

schedule.
968.425 HUD review of grantee 

performance.
968.428 Program closeout.
968.425 Other program requirements.

§ 968.401 Purpose.
S e ctio n  14(p) o f the U nited  States 

H ousing A ct o f 1 9 3 7  estab lish es the 
V a can cy  R ed u ction  Program , in  
c o n ju n ctio n  w ith  statutory p rovisions 
o n  p u b lic  and Indian  hou sing  
m od ern ization . It is  th e  p o licy  o f the 
D ep artm ent that p u b lic  hou sing 
agen cies  should  m axim ize th e  use o f 
ho u sin g  resources, using every 
reaso n ab le  m eans to ach iev e and 
m ain ta in  high levels  o f occu p an cy  by 
e lig ib le  fam ilies in  PH A -ow ned or 
-op erated  housing.

§968.403 Applicability.
(a) P a r t i c i p a t i o n .  A PHA sh all 

p artic ip ate  in  the v acan cy  red uction  
program  under th is  subpart if:

(1) T h e  PHA has a vacan cy  rate am ong 
d w ellin g  u n its ow ned or operated by the

PHA that exceed s tw ice  th e  average 
vacan cy  rate am ong a ll p u b lic  housing 
agen cies;

(2) T h e  PHA is  d esignated  as a 
troubled  or m od trou bled  agency under 
sectio n  6(j) o f the A ct; or

(3) A  receiv er has b een  ap p ointed  for 
the PHA pursuant to sec tio n  6(j)(3) of 
th e  A ct.

(b) E x c l u s i o n s .  U nits ow ned or 
operated by a PHA that are n ot e lig ib le 
for funding under sec tio n  14 o f the A ct 
are exclu d ed  from  coverage under th is  
subpart and sh a ll not b e  u sed  to 
ca lcu la te  the e lig ib ility  o f a PHA under 
th is  subpart.

(c) E x a m p l e s  o f  e l i g i b i l i t y .  T h e  
fo llow ing are sp ecific  exam p les of 
e lig ib ility  under th is  program :

(1) A ll u n its in  th e  Fed eral Low -Rent 
P u b lic  H ousing Program  are e lig ib le ;

(2) In th e  S ectio n  23  program , only 
those u n its  that are in  p ro jects  that are 
b ond -fin anced  and for w h ich  the PHA 
w ould  rece iv e  c lear title  at th e  end  o f 
th e  lease term  w ill b e  e lig ib le ; and

(3) S ectio n  8 p ro jects  are n ot elig ible*

§ 968.405 Definitions.
In  ad d ition  to the d efin itio n s 

ap p licab le  under § 9 6 8 .1 0 5 , the 
fo llow ing d efin ition s ap p ly to th is . 
subpart:

A v e r a g e  v a c a n c y  r a t e  m ean s the 
average vacan cy  rate for a ll p u b lic  
hou sing agencies.

N O F A  m eans N otice o f Fu nd in g 
A vailab ility . N O FA s ann ou n cin g  
av ailab le funding un d er th e program 
w ill b e  p u blish ed  in  th e  F e d e ra l 
R eg ister, and w ill set out the 
ap p lica tio n  requ irem ents and ap p licab le  
selectio n  criteria.

O p e r a t i n g  s u b s i d y  m ean s th e  annual 
con trib u tion  for operating subsidy m ade 
to  the PHA by HUD, w h ich  is 
d eterm ined  in  acco rd an ce  w ith  part 9 90  
o f th is  chapter.

P H A  m eans p u b lic  hou sing  agency.
For purposes o f th is subpart, the term  
exclu d es Indian H ousing A uthorities.

P H M A P  m eans the P u b lic  H ousing 
M anagem ent A ssessm ent Program , 
authorized  in  42 U .S .C . 1 437d (j) and 
im p lem ented  in  24  C FR  part 9 0 1 , w h ich  
is  designed  to allow  HUD and  th e  PHA 
to  id en tify  PHA m anagem ent 
cap ab ilities  and d efic ie n c ie s  and to lead 
to b etter overall m anagem ent o f the 
p u b lic  housing.

R e c e i v e r  m eans a person  or entity 
ap p ointed  by a cou rt p u rsu ant to section  
6 (j)(3 ) o f the U nited  S tates  H ousing A ct 
o f 1 9 3 7  to be resp o n sib le  for th e  day-to- 
day operation  o f a PHA.

T r o u b l e d  P H A  m eans a p u b lic  
hou sing  agency that h as b een  designated 
as a troubled  agency (in clu d in g  m od 
troubled) under sectio n  6 (j) o f  the 
U nited  S tates  H ousing A ct o f 1937 .

V a c a n c y  o r v a c a n t  u n i t  m ean s a 
d w elling  u n it that is  n o t un d er an 
effectiv e  lease  to an e lig ib le  fam ily. An 
effectiv e  lease is  a lease under w hich  an 
e lig ib le  fam ily  has a right to  possession 
o f the u n it and is  being charged  rent, 
even  i f  the am ount o f any u tility  
a llo w an ce  equals or exceed s the amount 
o f a to tal tenant paym ent th at is  based 
on in co m e and, as~a resu lt, th e  amount 
paid  by  th e fam ily  to th e  PHA is  zero.

V a c a n c y  r e d u c t i o n  p l a n  m eans a plan 
d evelop ed  and subm itted  b y  a PHA to 
HUD, regarding vacan cies  in  un its 
ow ned o r operated by the PHA. The 
p lan  m ust m eet the criteria  established 
in  § 9 6 8 .4 0 7 .

§968.407 Vacancy Reduction Plan.
(a) S u b m i s s i o n  o f  p l a n .  E ach  PHA to 

w h ich  th is  subpart ap p lies, in  
acco rd an ce  w ith  § 9 6 8 .4 0 3 , sh a ll submit 
a v acan cy  red u ction  p lan . T h e  plan 
sh a ll co n ta in  the e lem en ts identified  in 
paragraph (b) o f th is sectio n , and shall 
b e  organized so that ea ch  o f the 
e lem en ts can  b e  id en tified , review ed, 
and funded separately .

(b) C o n t e n t s  o f  p l a n .  T h e  form at of a 
p lan  subm itted  for funding under this 
program  w ill b e  defined  in  N O FAs to be 
p u blish ed  p erio d ically  in  th e  Federal 
R egister. E ach  v acan cy  red u ction  plan 
su bm itted  by  a PHA un d er paragraph (a) 
o f th is  section  sh a ll in clu d e  statements:

(1) Id entifying a ll vacant dw elling 
u n its  ad m in istered  by  the PHA, 
in clu d in g  unm arketable u n its , and 
exp la in in g  th e  reasons for the vacancies. 
U nits m ay be grouped together when 
exp la in in g  the reasons for the vacancies;

(2) A d escrip tio n  o f the turnover rate 
o f u n its  for the past tw o years, including 
the nu m ber o f un its vacated  and 
reo ccu p ied  per d evelop m ent per year 
and the average num ber o f days 
required  to return a u n it to occupancy.
If  th e  turnover rate is increasing , the 
p lan  should  identify  each  cause of the 
increase.

(3) D escrib ing the a ctio n s to be taken 
by  th e PHA during the follow ing five 
years to  e lim in ate  the v acan cies. The 
PHA shall:

(i) S tate  p ro ject-sp ecific  actions that it 
is  taking or in tend s to take that w ill 
e lim in ate  v acan cies, su ch  as 
m od ern ization , d em olition , un it 
red esign  or con v ersion , density 
red u ction , d isp o sitio n , m odification of 
o ccu p an cy  p o lic ies , site  and security 
im p rovem ents, and o ther p hysical or 
m anagem ent im provem ents; and

(ii) F o r each  p ro ject id entified , set out 
a sch ed u le  for com p letin g  the actions 
id en tified  in  paragraph (b)(3)(i) of this 
sectio n  and  rem oving the dw elling units 
from the PH A ’s inventory o f vacant 
u n its. If th e  tim ing o f any action  is
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dependent upon a HUD approval o r 
decisionm aking p ro cess , ik e  sch ed u le  
for the PHA action  m ay be p resen ted  in  
terms o f  a sp ecified  tim e  period 
follow ing com p letio n  o f th e  H UD 
process. F o r each  a c tio n , the s ch e d u le  
shall in clu d e th e  num ber o f  vacan cies  
that w ill be e lim in ated  by th e  e n d  o f  
each 12-m o n th  period  a fter th e  P H A  
begins to  receiv e assista n ce  u n d er th is  
subpart.

(iii} W h en  th e  PHA has b een  u n ab le  
to return u n its  vacated  d uring  th e  la st  
two years to  o ccu p an cy  w ith in  an 
average o f  30  days, th e  p lan  sh a ll 
describe a ctio n s that the PH A  w ill 
undertake to  ach iev e  at lea st a  30 -d a y  
turnover rate.

(4) Identifying a n y  im p ed im ents th a t 
will prevent e lim in a tio n  o f th e  
vacancies w ith in  th e five-y ear p eriod ;

(5) Identifying any vacant un its 
funded for m od ernization , m ajor 
reconstruction, d em olition , or 
disposition activ ities ;

(6) Identifying an y  vacant d w elling  
units that are e lig ib le  for m o d ern ization , 
major reco n stru ctio n , d em olition , o r  
disposition, b u t h av e n ot b e e n  funded  o r  
approved fo r th ese  a c tiv itie s  a n d  are n ot 
likely to b e  funded o r  approved fo r a t 
least three years. T h e  statem ent sh all 
include an estim a te  o f  th e  am ou nt o f  
assistance necessary  to co m p le te  th e  
m odernization, m ajor re co n stru ctio n , 
dem olition, o r  d isp o si tion  o f  th e se  
units; .

(7) Identifying an y  vacant u n its  n o t 
identified under paragraphs (b)(5) and  
(bj{£>) o f  th is  sec tio n . T h e  statem ent 
shall in clu de a  d escrip tio n  o f  any 
appropriate a ctiv ities  relating to  
elim ination o f  th e  v acan cies  in  th ese  
units and a n  estim ate  o f  th e  am ount o f  
assistance necessary to  carry  o u t th e  
activities id en tified  un d er th is  
paragraph (b)(7);

(3) Setting forth  an agenda for 
im plem entation o f  m anagem ent 
improvem ents during the first f isc a l 
year beginning after su b m issio n  o f  th e  
plan. I f  the tim ing o f  any im provem ent 
is dependent up on a  HUD approval or 
decisionm aking p rocess, th e  sch ed u le  
for the im provem ent m ay b e  p resented  
in term s o f  a sp ecified  tim e period  
following com p letion  o f  th e  HUD 
process. T h e  agenda should  in c lu d e  an y  
management im provem ents 
recommended by  the assessm en t team  
pursuant to § 9 6 8 .4 1 0  an d  a n  estim a te  o f  
tne am ount o f  assistan ce  n ecessa ry  to  
implement the m anagem ent 
improvements; and

(9)  O f any o th er in form ation  th at th e  
Secretary sh a ll d eem  ap p rop riate, as 
provided in  the ap p licab le  N O FA . S u ch  
information m ay in c lu d e  budget

docum ents, in  th e  case  o f  an y  PH  A th a t 
is  ap p ly ing  fo r  fu n d s u n d er a  N O FA .

(c) H o u s i n g  s t a n d a r d s .  T o  th e  ex te n t 
that a  p lan  in v o lv es m od ernization , 
reconstru ction , o r reh ab ilita tion  
activ ities  that h av e  n ot b een  fun d ed  o r  
approved p rev iou sly  and are  n o t 
planned to  b e  undertaken using  
C om prehensive G rant Program  fu n d s, 
the p lan  m ust re flect c o s t  estim a tes  that, 
at a m inim u m , a re  based  on:

(1) F o r in d iv id u a l w ork item s funded 
under th e  program , co m p lia n ce  w ith  
m od ernization  standards, a s  se t fo rth  in  
HUD H andbook 7 4 8 5 .2 , a s  rev ised ; an d

(2) F o r each  v acan t un it on w h ich  
funds are exp en d ed , co m p lian ce  o f  the 
un it w ith  .the H ousing Q u ality  
Standards, as s e t forth in  24  C F R  
8 8 2 .1 0 9  and a s  am ended  by th e 
regulations con cern in g  lead-based  p a in t 
in  p u b lic  h o u sin g  in  24  C FR p art 35.

(Approved by the Office <rf Management and 
Budget under control number 2577-0181}

§ 968.410 Assessments.
(a} R e q u i r e m e n t .  E a ch  PHA 

p articip ating in  th e  program  u n d er th is  
subpart sh all coop erate  w ith  an  o n site  
assessm ent o f th e  vacan cy  s itu a tio n  o f 
the PHA by an assessm en t team , w hose 
m em bers w ill .be se le c te d  by  th e  
Secretary  in  a cco rd an ce  w ith  paragraph
(b) o f  th is  sec tio n . T h e  S ecre ta ry  w ill 
sch ed u le  assessm en ts in  a p riority  
order, based  -on:

(1) T h e  n atu re  and  ex te n t o f  each  
PH A ’s v acan cy  p roblem , and H U D ’S 
goal o f  ach iev in g  m axim um  
reoccu p ancy  u sing  th e  funds av a ilab le ; 
and

(2) T h e  av a ila b ility  o f assessm en t 
team s and  the exp ected  level o f  
com p lexity  o f  th e  a ssessm en ts to  be 
sched uled .

(b) C o m p o s i t i o n  o f  a s s e s s m e n t  t e a m .  

T he assessm en t team  sh a ll in c lu d e  
rep resentatives o f  HUD, an equal 
num ber o f  in d ep en d en t e x p e rts  
know ledgeable w ith  resp ect to  v acan cy  
problem s and m anagem ent issu es  
relating to p u b lic  hou sing , and o ff ic ia ls  
o f th e  PHA.

(c) S c o p e  o f  a s s e s s m e n t .  T h e  
assessm ent team  sh a ll assess th e  
vacan cy  s itu a tio n  o f  d ie  PH A  to  
d eterm ine th e  ca u se s  o f  the v a ca n cies , 
inclu d in g  a n y  m anagem ent d e fic ie n c ie s  
or m od ern ization  activ ities . A t least o n e  
m em ber o f th e  a ssessm en t team  sh a ll 
con su lt w ith  res id en ts  o f  th e  PH A Js  
un its regarding th e  v acan cy  s itu a tio n  o f  
the PH A . T h e  assessm en t team  s h a ll 
also exam in e in d ica to rs  o f  th e  
m anagem ent p erform ance o f  th e  PHA 
relating to  vacan cy , w h ich  sh a ll in c lu d e  
con sid eration  o f  th e  perform ance o f th e  
PHA as m easured  by th e in d ica to rs  
under paragraphs (A) and  (E) o f  se c tio n

6 ( j) ( l}  o f  th e  A ct {im p lem en ted  b y  2 4  
CFR 90 1 .1 0 (b )(1 ) an d  9 0 1  .10(b ft5)).

(d| R e p o r t  o f  a s s e s s m e n t  t e a m .  T h e  
assessm ent team  s h a ll  subm it to  th e  
PHA and  th e  S ecre ta ry  w ritten  
recom m endations fo r m anagem ent 
im provem ents to  e lim in a te  o r  a llev ia te  
m anagem ent d e fic ie n c ie s  and for 
strategies to  d eal w ith  vacant u n its . I f  
requested fey th e  PH A , HUD w ill a ss is t 
the PH A  in  p rep aring th e  vacan cy  
red uction  p lan  u n d er § 9 6 8 .4 0 7 , 
inclu d ing  d eterm ining ap p rop riate  
actions to  e lim in ate  vacan cies.

§968.413 Funding.
{-a.} E l i g i b l e  a c t i v i t i e s .  E x cep t a s  

provided ia  paragrap h (b) o f  th is  
section , a ssista n ce  m ay b e  p rovided  
under th is su bp art to  P H  A s su b m ittin g  
vacan cy  red u ction  p lans for reasonable  
costs o f  the fo llow ing a c tiv itie s :

(1} Im p lem enting  m anagem ent 
im provem ents;

1-2} R eh ab ilita tin g  vacant d w ellin g  
u n its id entified  in  th e  p la n  in  
accord ance w ith  § 9 6 8 .4 0 7 ; and

(3) Carrying out v acan cy  red u ctio n  
ac tiv ities  d escrib ed  in  the p la n  in  
accord ance w ith  §  9 6 8 .4 0 7 .

(b) A s s i s t a n c e  t o  t r o u b l e d  P H  A s .  

A ssistance m ay b e  p rovided  to  a 
troubled  PHA o n ly  i f  th e  PH A  m eets 
e ith er o f the co n d itio n s  d escrib ed  in  
paragraphs (b ) ( l ) a n d  (2) o f  th is  se c tio n :

(1) T h e  PH A  h as  dem onstrated  
substantial progress a n  the fo llo w in g  
vacan cy  related  P u b lic  H ousing 
M anagem ent A ssessm ent P la n  (PH M AP) 
ind icators: 2 (M odernization,}, 5  (U nit 
Turnaround}, 6  (O utstanding W ork 
Orders}., o r  7 (A nnual In sp ectio n  an d  
C ondition o f  U n its  an d  System s), as 
dem onstrated  b y  a  PH M A P sco re  o f “C ” 
or better. I f  the PHA d oes not hav e a 
score o f “C ” or b etter on these 
ind icators, su bstantial progress m ay b e  
dem onstrated  as follow s:

(i) T h e  PHA, based  on  cu rren t data 
w ould qualify fo r  a  sco re  o f  “ C ” o r 
b etter on th e  in d ica to rs .

(ii) A sta tem en t o f  a ltern ativ e  
arrangem ents th at h av e b een  m ad e to  
assure effectiv e  ad m in istra tio n  o f  th e  
fun ction  co v ered  by  th e  in d ica to r, Le. 
rehabilita tion  and  m od ernization  
activ ities  (in regard to the u n its  for 
w h ich  funding is  requested] and  th e  
PH A -w ide ad m in istration  o f un it 
turn around, w ork ord ers, an d  
preventive m ain ten an ce .

(2} T h e  PHA h a s  p rov id ed  reaso n ab le  
assu rances that su b stan tia l p rogress w ill  
be m ade to rem edy any m anagem ent 
d efic ien cies  id en tified  by the 
assessm ent team  o r  any v acan cy -related  
d efic ien cies  id en tified  in  H UD  rev iew s 
and au d its, throu gh  a ctiv itie s  th a t h av e  
already begun o r  w ill b e  in itia ted .
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(c) C o s t s  o f  a s s e s s m e n t  t e a m s .  T h e  
Secretary  m ay use am ounts 
approp riated  for a ctiv ities  un d er th is 
su b p ait for any travel, ad m inistrative, 
and  other necessary exp en ses o f 
assessm en t team s un d er § 9 6 8 .4 1 0 .

(d )  D e t e r m i n a t i o n  o f  a s s i s t a n c e  

a m o u n t s .  (1) W hether a PH A  is  to 
rece iv e  assistan ce, and  th e  am ount o f 
any assistan ce, under th is  subpart w ill 
b e  d eterm ined  through a p ro cess  to  be 
d escribed  in  d etail for each  round o f 
funding in  N otices o f Fu nd in g 
A vailab ility  to b e  p u b lish ed  in  the 
F e d e ra l Register. A  p ortion  o f  a PH A ’s 
p lan , rather than  th e  en tire  p lan , m ay b e  
funded , and th e  Secretary  m ay estab lish  
reasonable lim its on th e funding that 
w ill b e  available under a N O FA  for any 
category o f elig ib le  ac tiv ities  or for any 
PH A .

(2) P rior to d eterm ining th e am ount o f 
any assistan ce to b e  aw arded to  a PHA, 
HUD w ill review  th e  PH A ’s p lan  and 
th e  exten t to w h ich  it  is  co n sisten t w ith  
th e assessm ent o f th e  PHA, and any 
o th er factors that th e  Secretary  find s to 
b e  appropriate.

(e) R e v i s i o n s .  Fu nd ing is  exp ected  to 
b e  sp ent to carry out th e  vacan cy  
red u ction  activ ities  funded un d er th is 
program . Should  a change in  
c ircu m stan ces m ake a rev isio n  
n ecessary , HUD approval is  required. 
T h e  grantee m ust subm it a report that 
substantiates a need  for th e  rev ision , 
along w ith  an acco u n t o f h ow  the 
rev isio n  affects the funded plan.

§ 968.416 Fund requisitions.
T o  request funds against th e  total 

approved vacancy red u ctio n  program 
budget, a PHA m ust subm it a request to 
HUD in  accord ance w ith  HUD 
requirem ents.

§ 968.419 Grantee’s oversight 
responsibilities.

E ach  grantee sh all provide, by 
con tract or otherw ise, adequate and 
com p etent supervisory and in sp ectio n  
p ersonnel to assure w ork q uality  and 
progress during m od ern ization , w hether 
w ork is  perform ed by  con tract or force 
acco u n t labor and w ith  or w ithout the 
serv ices  o f an arch itect/en g in eer.

§968.422 Progress reports and 
completion schedule.

(a) R e p o r t s  r e q u i r e d .  U n til com p letio n  
o f th e  activ ities funded u n d er the 
v acan cy  red uction  program , th e grantee 
sh a ll subm it to HUD, in  a form  and at 
a tim e prescribed  by HUD, th e  
follow ing:

(1) A  report on m od ern ization  fund 
exp en d itures;

(2) A narrative report that in clu d es an 
acco u n tin g  o f the grantee’s progress

against th e  m ilestones estab lish ed  in  its 
v acan cy  red u ction  plan. T h e  report sh all 
in c lu d e  the num ber o f  b o th  funded and 
regular turn-over u n its  that have b een  
m ad e ready for occu p an cy ; and

(3) A ny ad dition al in form ation  as 
HUD m ay require.

(b) C o m p l e t i o n  s c h e d u l e .  HUD 
e xp ects  that m ost w ork item s funded 
u n d er th is  program  w ill b e  com p leted  
w ith in  one year. W ork item s m u st be 
com p leted  w ith in  tw o years from  the 
date o f funding, or b y  som e other tim e 
as m ay b e  sp ecified  in  th e N otice o f 
Fu nd in g A vailab ility , u n less  p rior 
approval is  obtained  from  HUD.

(Approved by the Office of Management and 
Budget under control number 2577-0181)

§ 968.425 HUD review of grantee 
performance.

(a) P e r f o r m a n c e  r e v i e w s .  HUD shall 
carry  out su ch  review s o f th e  
perform ance o f ea ch  funded PHA as 
m ay b e  necessary  or ap p rop riate to 
d eterm ine com p lian ce  w ith  th e  PH A ’s 
v acan cy  red u ction  p lan  and  related  
HUD requirem ents. In  th ese  review s 
HUD w ill determ ine w h eth er the PHA 
has:

(1) Carried out its  v acan cy  red u ction  
a c tiv itie s  in  a tim ely  m an ner and in  
acco rd an ce  w ith  its  vacan cy  red u ction  
p lan ;

(2) C om pleted , or m ade reasonable 
progress tow ard com p leting , the 
p h y sica l item s funded u n d er the 
v acan cy  red u ction  p lan , and w hether 
th e  w ork item s being carried  out 
conform  w ith  th e  m od ern ization  and 
energy standards in  § 9 6 8 .1 1 5  o f th is 
chap ter;

(3) Im p lem ented , or m ade reasonable 
progress tow ard im p lem enting , the 
m anagem ent im p rovem ents funded 
u n d er th e  v acan cy  red u ctio n  program ; 
and

(4) M ade reasonable progress in  
m eeting  the goals estab lish ed  in  its  
v acan cy  red u ction  plan.

(b) N o t i c e  o f  d e f i c i e n c y .  I f  HUD finds 
any d efic ien cy  in  a rev iew  o f a grantee’s 
p erform ance under th is  part, HUD m ay 
issu e  to the grantee a n o tice  o f 
d efic ie n cy  stating th e  sp e cific  program  
requ irem ents that the grantee has 
v io lated  and requesting th e  grantee to 
tak e 'co rrectiv e  action .

(c) C o r r e c t i v e  a c t i o n  o r d e r .  (1) 
I s s u a n c e .  I f  HUD find s any o f the 
d efic ie n c ie s  listed  in  paragraph (c)(3) o f 
th is  sectio n  in  its  rev iew  o f th e  grantee’s 
perform ance, HUD m ay issu e  to the 
grantee a correctiv e  a ctio n  order, 
w h eth er or not a n o tice  o f d efic ien cy  
h as p rev iously  b een  issu ed  on the 
sp e c ific  d efic ien cy . T h e  correctiv e  
a c tio n  order sh a ll notify  th e  grantee o f

th e sp ecific  program  req u irem ents that 
th e  grantee has v io lated  and  shall 
sp ecify  th e  correctiv e  action .

(2) C o n s u l t a t i o n  w i t h  g r a n t e e .  Before 
ordering corrective a c tio n , HUD w ill 
give th e  grantee an  op p ortu nity  to 
co n su lt w ith  HUD regarding the 
proposed  action .

(3) B a s e s  f o r  c o r r e c t i v e  a c t i o n .  HUD 
m ay ord er a grantee to  take corrective 
ac tio n  only  i f  HUD d eterm ines:

(1) T h e  grantee h as  n o t subm itted  a 
p erform ance report as requ ired  by HUD;

(ii) T h e  grantee h as n o t carried  out 
ac tiv ities  under its  v acan cy  reduction 
program  in  a tim ely  m an ner and in 
acco rd an ce  w ith  HUD requirem ents;

(iii) T h e  grantee does n o t have 
con tin u in g  cap acity  to  carry  out 
ac tiv ities  in  its  v acan cy  red u ction  plan; 
or

(iv) A n audit con d u cted  in  accordance 
w ith  24  C FR part 4 4 , or pursuant to 
other HUD rev iew s, rev eals deficiencies 
that HUD reasonably  b eliev es  require 
correctiv e  action .

(d) N a t u r e  o f  c o r r e c t i v e  a c t i o n .  (1) 
HUD sh all design co rre ctiv e  action  to 
p rev ent a con tin u atio n  or recurrence of 
th e  sam e or a s im ilar d efic ien cy  or to 
m itigate  to th e  greatest ex ten t feasible 
any adverse effects o f th e  d eficiency.

(2) HUD m ay order a grantee to take 
th e  correctiv e  actio n  th at HUD 
d eterm ines approp riate for carrying out 
th e  e lem ents o f the v acan cy  reduction 
p lan . C orrective a ctio n  m ay inclu de, but 
is  n o t lim ited  to , su sp en sio n  o f grantee’s 
auth ority  to in cu r costs  against the 
v acan cy  red uction  funding and 
reim bu rsem ent, from  sou rces other than 
HUD funds, o f any am ou nt spent 
im prop erly .

(e) F a i l u r e  t o  t a k e  c o r r e c t i v e  a c t i o n .  In 
cases  w here HUD h as ordered corrective 
ac tio n  and  the grantee has fa iled  to take 
th e  requ ired  actio n  w ith in  a reasonable 
tim e, as sp ecified  by  HUD, HUD may 
take one or m ore o f th e  follow ing steps:

(1) W ithhold  v acan cy  red uction  funds 
from  th e  grantee;

(2) D eclare a b reach  o f th e  ACC by the 
grantee; and

(3) A ny other sa n ctio n s authorized by 
law  or regulation.

§ 968.428 Program closeout.
(a) R e q u i r e m e n t s  f o r  g r a n t e e s .  Upon 

co m p letio n  o f the activ ities  funded in 
acco rd an ce  w ith  th is  part, th e  grantee 
sh a ll subm it to HUD, and  in  a form 
p rescribed  by  HUD, th e  actual 
m od ern ization  cost certifica te  for HUD’s 
rev iew , audit v erifica tio n , and approval. 
T h e  grantee sh all im m ed iately  rem it any 
e x ce ss  funds provided by  HUD. If the 
au d ited  m od ernization  cost certificate 
d isc lo ses  unauthorized  expenditures, 
th e  grantee sh all take su ch  corrective 
a ctio n s as HUD m ay d irect.
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(b) A u d i t .  T h e  audit sh all fo llow  the 
guidelines p rescribed  in  24  C FR  part 4 4 , 
N on-Federal G overnm ent A udit 
Requirem ents.

(Approved by the Office of Management and 
Budget under control number 2577-4)181)

§968.435 Other program requirements.
In ad d ition  to th e  program  

requirem ents ap p licab le  to  th is  subpart 
under § 9 6 8 .1 1 0 , each  PHA p articip ating 
in the vacan cy  red u ction  program  under 
this subpart sh all:

(a) C ertify that any m od ern ization , 
reco n stru ctio n , or reh ab ilita tio n  
a c tiv itie s  that are funded under th is 
subpart w ill b e  u n dertaken  in  
acco rd an ce  w ith  m od ern ization  
standards, as set forth  in  HUD 
H andbook 7 4 8 5 .2 , as rev ised ;

(b) C ertify that a c tiv ities  undertaken 
w ith in  v acan t u n its  w ill b ring  the 
affected  v acan t u n its  in to  com p lian ce  
w ith  th e  H ousing Q uality  S tand ards, as 
set forth  in  2 4  C FR 8 8 2 .1 0 9  and 
am ended  by  th e  regulations con cern in g

lead-based  p aint in  p u b lic  ho u sin g  at 24 
C FR part 3 5 ; and

(c) P rovid e for resid ent inv olvem ent, 
in  a m an ner to  be d eterm ined  by the 
Secretary , in  the p rocess o f ap p lying  for 
an y  funding av ailab le  u n d er th is  part.

Dated: June 6,1994.
Joseph Shuldiner,
Assistant Secretary for Public and Indian 
Housing.
|FR Doc. 94-14281 Filed 6-10-94; 8.45 am) 
BILLING CODE 4210-33-P
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DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT

Office of the Assistant Secretary for 
Public and Indian Housing

[Docket No. N-94-3761; FR-3538-N-01]

NOFA for Vacancy Reduction Program

AGENCY: O ffice  o f  th e  A ssistant 
S ecretary  for P u b lic  and Indian 
H ousing, HUD.
ACTION: N otice o f funding availability .

SUMMARY: T h is  N O FA  ann ou nces the 
av a ilab ility  o f funding for activ ities 
u n d er the V acan cy  R ed u ction  Program . 
U nd er th is  program , certa in  p u b lic  
hou sing  agen cies (PHAs) are required  to 
develop  and subm it a p lan  regarding 
v a ca n cies  in  u n its  ow ned or operated by 
th e  PHA. A ssessm ent team s have 
con d u cted  o n-site  assessm en ts o f the 
v acan cy  situ ation  at know n elig ib le  
PH A s, and  w hen  n o tified  w ill con d u ct 
an assessm en t at any PH A  that m eets 
th e  e lig ib ility  requ irem ents but has not 
b een  assessed . In ad d ition , w hen 
requ ested , HUD w ill provide assistan ce  
to  any  elig ib le  PH A  in  developing its  
v acan cy  red u ction  plan. A lthough funds 
av ailab le  under th is  N O FA  w ill be used 
to  im plem ent the p lans, th ese  funds are 
in tend ed  to sup p lem ent other in itia tiv es 
o f th e  PHA that w ill red uce th e  rate o f 
v acan cies  in  a PH A ’s inventory. T h e  
N O FA  con tain s in form ation  on the 
follow ing:

(a) T h e  purpose o f th e  N O FA , 
av ailab le  am ounts, and  elig ib ility ; and

(b) A p p licatio n  p rocessing , in clu d in g
how  to apply, th e  required  con tent o f 
th e  ap p licatio n , and  how  Selections w ill 
b e  m ade. •!-'*- i
DATES: A n ap p lication  m ust be 
subm itted  before  4 p.m . (Eastern 
Stand ard  T im e) oil Ju ly  2 8 ,1 9 9 4 .  *

A ny PHA that con sid ers  itse lf  elig ib le  
for funding under th is  N O FA , but that 
has not yet been  sch ed u led  for an 
assessm en t under 24  C FR  9 6 8 .4 1 0 , m ust 
requ est an assessm en t before Jun e 28 , 
1 9 9 4 .

T h e  above-stated  d ead lin es are firm  as 
to date and hour. A p p licatio n s m ay be 
han d-d elivered  or m ailed , but 
ap p lica tio n s sen t by facsim ile  w ill not 
b e  accep ted .
ADDRESSES: T h e  original com pleted  
ap p licatio n  m ust b e  subm itted  to: 
A tten tion : O ffice o f A ssisted  H ousing, 
D epartm ent o f  H ousing and U rban’ 
D evelopm ent, 45 1  S even th  S t., SW ., 
room  4 2 0 4 , W ashington, D C 2 0 4 1 0 ; one 
co p y  m ust be sen t to the appropriate 
HUD F ie ld  O ffice ; and  a one cop y m u st 
b e  sent to each  m em ber o f th e  
assessm en t team .

FOR FURTHER INFORMATION CONTACT:
M ary A nn R uss, D irector, O ffice  o f 
A ssisted  H ousing, D epartm ent o f  
H ousing and U rban D evelopm ent, 451  
Sev en th  S treet, S W ., room  4 2 0 4 , 
W ashington , DC 2 0 4 1 0 , te lep h o n e (2 0 2 ) 
7 0 8 -1 8 0 0  or (202) 7 0 8 -1 3 8 0  (TDD). 
(T hese are n o t to ll-free  num bers.)

SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act Statement

T h e  in form ation  co lle c tio n  
requ irem ents con tain ed  in  th is  N O FA  
have b een  approved by  the O ffice o f 
M anagem ent and Budget (O M B), under 
sec tio n  35 0 4 (h ) o f th e  Paperw ork 
R ed u ctio n  A ct o f 1 9 8 0  (44  U .S .C . 3 5 0 1 -  
3 5 2 0 ), and assigned  O M B control 
nu m ber 2 5 7 7 -0 1 8 1 .

I. Purpose and Substantive Description

A .  A u t h o r i t y

T h e  funding m ade av ailab le  under 
th is  N otice o f Fu nd in g A vailab ility  
(N O FA ) is  authorized  as a set-aside by 
sec tio n  115(a) o f the H ousing and 
C om m unity  D evelop m ent A ct o f 1992  
(Pub. L . 1 0 2 -5 5 0 , approved O ctober 28 , 
1 9 9 2 ) (1 992  A ct). S e ctio n  115(a) 
requ ires a p ercentage o f th e  am ounts 
av ailab le  un d er sec tio n  14  o f the U nited  
S ta tes  H ousing A ct o f  1 9 3 7  in  fisca l 
years 199 3  and 1 9 9 4  to  b e  set asid e for 
th e  V acan cy  R ed u ctio n  Program . F in a l 
im p lem enting  regulations for the 
V acan cy  R ed u ction  Program  are 
p u b lish ed  e lsew h ere in  tod ay ’s Federal 
Register.

In th e  D epartm ents o f V eterans A ffairs 
and H ousing and U rban D evelopm ent, 
and Indep en dent A gen cies 
A p p rop riations A ct, 19 9 3  (Pub. L. 1 0 2 -  
3 8 9 , approved O ctob er 6 ,1 9 9 2 ;  10 6  Stat. 
1 5 8 2 ) (1 993  A p p rop riations A ct), 
Congress approp riated  $ 3 .1  b illio n  for 
a c tiv ities  un d er sec tio n  14 , and in  the 
D epartm ents o f V eterans A ffairs and 
H ousing and U rban D evelopm ent, and 
Ind ep en d ent A gen cies A ppropriations 
A ct, 1 9 9 4  (Pub. L. 1 0 3 -1 2 4 , approved 
O ctob er 2 8 ,1 9 9 3  (1 9 9 4  A ppropriations 
A ct), Congress approp riated  $ 3 .2 3  
b illio n  for th ese  a ctiv ities . A  total o f 
$ 2 0 2 ,5 6 0 ,0 0 0  in  set-asid es is available 
for th is  program  to fund V acancy 
R ed u ction  Program  activ ities.

B .  A l l o c a t i o n  A m o u n t s

A  portion  o f th e  funds available for 
th is  program  w ill b e  u sed  for travel and 
ad m in istrative  exp en ses o f the 
assessm en t team s, as authorized  by 
S e ctio n  115  o f th e  1 9 9 2  A ct. O f the 
rem aining  am ount, no  PH A  applying for 
funding un d er th is  N O FA  m ay receiv e 
m ore than  15 p ercent o f th e  total 
av ailab le  funds.

S u b jec t to  th is  15 p ercen t lim itation , 
e lig ib le  p u b lic  ho u sin g  agen cies (PHAs) 
that are C om prehensive Im provem ent 
A ssis tan ce  Program  (CLAP) agen cies will 
b e p rovided  funding in  th e  fu ll am ounts 
approved  for V acan cy  R ed u ction  
Program  activ ities . F o r PH A s th at are 
C om p rehensive Grant Program  (CGP) 
agen cies, i f  in su ffic ien t funds rem ain to 
fund a ll e lig ib le  and  approved activities 
u n d er th is  N O FA , th e am ount to be 
reserved  for ea ch  CGP agency w ill be its 
pro rata share o f th e  total rem aining 
funds av ailab le , in  acco rd an ce  w ith  
S e ctio n  I.J(3) o f th is  N O FA .

A ll u n its  th at are funded in  w hole or 
in  part by  th e V acan cy  R ed uction  
Program  m ust b e  brought into 
co m p lia n ce  w ith  th e H ousing Q uality 
Stand ards (H Q S), as set forth in  24 CFR 
8 8 2 .1 0 9 , and  m ust b e  read ily  marketable 
w hen  th e w ork is  com p leted .

C .  B a c k g r o u n d

In  order to  gain greater insight into 
th e  v acan cy  problem s o f th e  PHAs 
requ ired  to p artic ip ate  in  th e  Vacancy 
R ed u ctio n  Program , the D epartm ent sent 
a survey form  on A p ril 2 ,1 9 9 3 ,  to all 
PH A s that, based  on HUD data bases, 
w ere trou bled  or m od-troubled  on 
Janu ary 1 ,1 9 9 3 ,  o r had a vacancy rate 
that exceed ed  1 5 .9 %  on that date. O f the 
4 0 0  id en tified  PH A s, 3 45  responded to 
th e  survey. T h ese  PH A s reported a total 
o f 5 6 ,3 2 4  v acan cies, about h a lf o f the 
to tal v acan cies  natio n ally . T he 
resp onses show ed that ad d itio n a l 
funding w as n ecessary  to cure only half 
o f th e  v acan cies  in  the inventories of the 
resp ond ing PH A s.

Qf those vacant units whose 
occupancy was not dependent upon 
additional funding, the reasons for and 
percentages of the total vacancies were 
as follows:

• R eady, aw aiting leasing— 5.7 % ;
• No demand (defined as few or no 

persons on the waiting list)—3 .5 % ;
• U nd esirab le  (defined  as requiring 4 

or m ore offers to obtain  a tenant, but not 
requ iring funding)— 2 .0 % ;

• Funded under a modernization 
program— 2 9 .7 % ; .

• In litigatio n — 6 .5 % ; and
• O ther reason not requiring 

funding— 3 .2 % .
Of those units in which vacancies 

could be eliminated with additional 
funding, the reasons for a n d  percentages 
of the vacancies were as follows:

• A w aiting d em olition— 5 .4 % ;
• N eeding m od ern ization— 3i).0% ;
• N eeding repair— 1 2 .8 % ; and
• Other reason requiring funding— 

1 . 1 % .  ‘ * ..
Of the vacant units that would benefit 

from additional funding, the estimated 
costs of rehabilitation (exclusive of any
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costs for lead-based paint testin g  and 
abatem ent) and percentage o f  total 
vacan cies w ere as fo llow s:

• U p to  $ 5 ,0 0 0 — 4 .8 % ;
• $ 5 ,0 0 0 -1 0 ,0 0 0 — 1 4 .8 % ;
• $ 1 0 ,0 0 0 -2 5 ,0 0 0 — 7 .1 % ; and
• O ver $ 2 5 ,0 0 0 — 1 3 .8 % .
T h u s, alm ost 2 0 %  o f  a ll v acan cies  in  

these h igh-vacancy PH A s cou ld  be 
rem edied for a c o s t  o f  $ 1 0 ,0 0 0  or less  
per u n it, p lus the co st o f  an y  lead-based 
paint activ ity , essen tia l m anagem ent 
im provem ents, S ectio n  5 0 4  (o f the 
R ehabilitation A ct o f 1 9 7 3 ) 
rehabilitation, or other essen tia l costs.

T h e  D epartm ent seek s m axim um  
efficiency in  the use o f  V acan cy  
Reduction Program  funds. T o  th is  end , 
the D epartm ent m et w ith  p u b lic  hou sing 
interest groups and resid ent 
representatives on January 2 8  and  Ju ly  
9 ,1 9 9 3 , to  d iscu ss th e  need s o f  p u b lic  
housing that m ight be m et b y  th is  
program. A s a result, th e  D epartm ent 
has decided  to  focu s th is  N O FA  on u n its 
that can  be rehabilitated  for occu p an cy  
at a m odest cost, and on u n its  w ith  m ore 
expensive reh ab ilita tion  co sts  w here the 
PHA has th e ab ility  and  agrees to 
provide th e  rem aind er o f th e  funding 
necessary to  prepare th e property for 
occupancy. In  th is  w ay, th e  D epartm ent 
hopes to house the op tim al nu m ber o f 
additional fam ilies using  th e  av ailab le 
proeram funds.

The survey has enabled  th e 
Department to  proceed  w ith  v acan cy  
assessments (see 2 4  C FR  9 6 8 .4 1 0  in  the 
final ru le pu blished  e lsew h ere in  
today’s F ed era l R eg ister and  th e  
preamble o f th e  proposed ru le, 
published at 58  F R  2 9 7 2 8 ) for those 
PHAs that responded to  th e  survey and 
indicated an inventory o f  unfunded 
vacant units. O ther PH A s that d id  not 
receive a survey form  or d id  not respond 
to the survey, but that b e liev e  they  are 
eligible under th is  N O FA  and  w ish  to 
apply for funding, m ust notify  the 
Department so that an assessm en t can 
be scheduled as ind icated  un d er DATES, 
at the beginning o f th is  N O FA .

The V acancy R ed uction  Program  is 
not designed to  focu s so le ly  o n  the 
rehabilitation o f vacant u n its ; th e  
program also is  in tend ed  to  id en tify  and 
correct site  and m anagem ent 
deficiencies as n ecessary  to  ach iev e  and 
sustain occup ancy o f v acan t units. 
Management problem s in  som e o f the 
high-vacancy PH A s a lso  m ay be . 
responsible for vacan cies. T h ese  
problems piay in c lu d e  high turnover, 
poor m aintenance an d  secu rity , delays 
in making u n its  ready for occu p an cy  *■ 
after they are vacated, d elays in  p lacing  
tenants in  units as soon as they  are 
ready, or inability  to  deal w ith  
marketability problem s that cou ld  be

ad dressed  su ccessfu lly . T h erefo re , 
m anagem ent im p rovem en ts th at are 
n ecessary  for a PH A  to  ach iev e  and 
m ain ta in  a h igh  level o f occu p an cy  and 
to  m anage turnover su ccessfu lly  also 
w ill b e  funded u n d er th is  N O FA . T h e  
v acan cy  assessm en ts w ill assist the 
PH A s and HUD in  identify ing  w hat 
actio n s need  to  b e  taken  in  th is  re g a rd .;

So m e PH A s m ay have d ifficu lty  
preparing an ap p lica tio n , in clu d in g  a 
v acan cy  red u ction  p lan . T h e  
D epartm ent w ill, on requ est by  th e  PHA, 
assist th e  PHA in  p rep aration  o f the 
plan. S u ch  assistan ce m ay be requested  
by  te lep h oning  Strategic  R esou rces, Inc. 
(703) 74 9 —3 0 4 0 . M oreover, i f  an 
ap p lica tio n  subm itted  in  resp onse to 
th is  N O FA  is  te ch n ica lly  approvable 
u n d er th e  N O FA , b u t is  d eem ed by HUD 
to  n eed  im provem ent or 
sup p lem entation  in  sp e c ific  areas o f the 
P H A ’s  p lan  to  in crease  th e  p otentia l for 
su cce ss , HUD w ill requ ire changes in  
th e  p lan  before  execu tio n  o f  th e  
am en dm en t o f  th e  A nnu al C ontribu tions 
C ontract (ACC).

D .  D e f i n i t i o n s

T h e  fo llow ing d efin itio n s ap p ly to  
th is  N O FA , in  ad d ition  to  th e  
d efin itio n s  that ap p ly  generally  to the 
program  un d er § 9 6 8 .4 0 5  o f  th e  final 
ru le  p u blish ed  e lsew h ere in  to d a y ’s 
F e d e ra l R egister:

A s s i s t a n t  S e c r e t a r y  m ean s the 
A ssistan t Secretary  for P u b lic  and 
Ind ian  H ousing.

E l i g i b l e  u n i t  m ean s a d w ellin g  un it 
that satisfies  th e  co n d itio n s  un d er eith er 
paragraph (1) or paragraph (2) o f  th is 
d efin itio n , as ap p licab le . T h e  un it m ust 
b e  e ith er:

(1) A  v a c a n t  u n i t  that m eets the 
ch aracteris tics  o f  b oth  o f th e  fo llow ing 
paragraphs (1) (a) and (b):

(a) T h e  cost o f reh ab ilita tio n  
n ecessary  to  m ake th e  u n it availab le  for 
occu p an cy  and m arketable (inclu d ing  
d evelop m ent-w id e p h y sica l 
im p rovem ents and  other necessary  
co sts , b u t n ot in clu d in g  co sts  o f lead- 
based  p ain t activ ity , costs  for 
a cce ss ib ility  for th o se  w ith  d isab ilities , 
and m anagem ent im provem ent funding) 
is  e ith er:

(i) $ 8 ,0 0 0  or less , w hen  averaged w ith  
other vacant u n its  in  th e  developm ent 
for w h ich  th e  PHA is  ap p lying  for th is 
category o f funding (i.e ., average o f not 
m ore than  $ 8 ,0 0 0  p er u n it); or

(ii) M ore than  $ 8 ,0 0 0 , w hen  averaged 
w ith  o th er vacant u n its  in  the 
d evelop m ent for w h ich  th e  PHA is 
ap p lying  for th is  category o f funding 
(i.e ., average o f  m ore than  $ 8 ,0 0 0  p e r  
u n it), and  the PH A  h as av ailab le 
funding that it agrees to u se  to p a y  the 
co sts  in  excess  ®f $ 8 ,0 0 0  p e r  unit.

“A v ailab le  funding” in c lu d e s  funds 
legally  av ailab le  to th e  PH A  by 
Sep tem b er 3 0 ,1 9 9 4 ;  and

(b) T h e  u n it w ill b e  m arketab le  w hen 
it h a s  b een  m ad e ready for occu p an cy . 
U n its  that can n o t b e  m ad e m arketab le, 
for an y  reason , are not e lig ib le  to  be 
funded  u n d er th is  N O FA , and funds 
sh o u ld  n ot b e  requested  for them  in  th e  
ap p lica tio n . S u ch  u n its , how ever, m ust 
b e  in c lu d e d  in  th e  vacan cy  red u ctio n  
p lan ; o f

(2) A n  o c c u p i e d  u n i t ,  i f  e ith er:
(a) T h e  u n it m eets th e  c rite r ia  o f 

paragraphs (l)(a )(i)  o r (ii) and  paragraph
(l) (b )  o f  th is  d efin itio n , and e ith er:
! (i) In  ord er to ad dress th e  overall 
v acan cy  situ atio n  at a PH A , it is  
n ecessary  to  m ove a resid en t fam ily  to  
an o th er u n it. T h e  u n it v acated  b y  that 
fam ily  m ay th en  b e  con sid ered  an 
e lig ib le  u n it. F o r exam p le, i f  a PH A  has 
v acan t one-bedroom  u n its  for w h ich  
th ere  is  n o  dem and, but a lso  h as 
overhoused  fam ilies  that co u ld  b e  
transferred  to  th e  one-bedroom  u n its  
(thu s freeing up larger u n its  for w h ich  
th ere  is  a dem and ), th e  PH A  cou ld  
req u est funding un d er th is  N O FA  for 
b o th  u n its ; or

(ii) T h e  u n it is  exp écted  to  b e  vacated  
u n d er th e  M oving to O p p ortu nities 
Program ; òr

(b) T h e  PH A  h as few er v a ca n cies  on 
th e  date o f  its  a p p lica tio n  than  it had  on 
Sep tem b er 1 ,1 9 9 3 ,  and  th e  PH A  had 
exp en d ed  h in d s on reh ab ilita tio n  o f  th e  
u n it in  reasonable  an tic ip a tio n  o f 
reim bu rsem ent from  V acan cy  R ed u ctio n  
Program  funds. T h e  PH A  m ay b e 
reim bu rsed  for th e  co st o f  th e  
reh ab ilita tio n  o n ly  i f  funds rem ain  
a v a ilab le  after HUD h as funded  a ll o ther 
e lig ib le  costs  at a ll PH A s ap p ly in g  for 
funds.

L e a d - b a s e d  p a i n t  a c t i v i t y  in c lu d es  
lead -based  p ain t r isk  assessm en ts, risk  
m anagem ent (in terim  con ta in m en t), 
testin g , and  abatem ent, co n siste n t w ith  
th e  Leftd-Based P ain t P oiso n in g  
P reven tio n  A ct (42  Ù .S .C . 4 8 2 1 -4 8 2 6 )  
and H UD im p lem enting  reg u lations at 
24  C F R  p arts 3 5 ,9 6 5 ,  and  9 6 8 .

M a r k e t a b l e  m ean s that th ere  is  a 
w aitin g  lis t for u n its  o f  th e  a p p lica b le  
s iz e  and  th at e ith e r th e  past e x p erien ce  
o f  th e  PH A  w ould  in d ica te  th at th e  un it 
sh o u ld  lease  reasonably  q u ick ly  after 
co m p letio n  o f  th e  w ork  fun ded  u n d er 
th is  program , or o th er a v a ilab le  data 
in d ica tes  that p h y sica l and  m anagem ent 
im p rovem en ts, in c lu d in g  m ore 
ex ten siv e  outreach , w ould  lik e ly  result 
in  a d em and for th e  u n its .

R e p a i r  in c lu d es  ro u tin e  m ain ten an ce  
w hen  essen tia l to  th e  reo ccu p an cy  o f  • 
th e  e lig ib le  vacant u n its.
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V a c a n c y  R e d u c t i o n  P l a n  m eans a p lan  
d eveloped  by  th e  PHA that in clu d es  the 
follow ing:

(1) T h e  statem ents required  by
§ 9 6 8 .4070?) o f  th e  fin al ru le  (also  see  
A p p end ix to  th is  N O FA ) pu blish ed  . 
elsew here in  to d ay ’s  F e d e ra l R eg ister;

(2) F o r a ll  v acan t u n its , reported by 
develop m ent, in form ation  on  the:

(i) N um ber an d  p ercentage o f u n its  
vacant at th e  tim e o f ap p lication  under 
th is  N O FA ;

(ii) N um ber and percentage o f u n its 
exp ected  to  b e  o ccu p ied  by  each  
sem ian nu al date after th e  su b m ission  o f 
th e  PH A ’s v acan cy  red u ction  p lan , as 
provided u n d er paragraph (3) o f  th is  
d efin itio n , in clu d in g  date o f full 
occu p an cy ;

(iii) S o u rce  o f  funding and exp ected  
percentage o f  funds to b e  obligated  and 
exp en ded  by  ea ch  sem ian nu al d ate, as 
provided u n d er paragraph (3) o f  th is  
d efin ition ; and

(iv) E xp ected  date o f  any d em olition  
or d isp o sitio n , and  th e  nu m ber o f  un its  
involved  in  th is  activ ity .

(3) A  sch ed u le , b y  chart or tim e lin e, 
ind icatin g  m ilesto n es for vacancy 
red uction  ac tiv ities  (all vacant un its 
m ust b e  in clu d ed  regardless o f w hether 
they  requ ire funding and w hether they  
have already been  funded). T h e  
sch ed u le  sh a ll in d icate  a ll a ctio n s that 
w ill have b een  taken  as o f  the end  o f 
each  sem ian nu al period, e ith er 
Sep tem ber 3 0  o r M arch  31 . f

(i) A ctu al ca len d ar dates sh a ll b e  used 
for u n its  that do n o t requ ire v acan cy  
red uction  program  funding, b u t w ill be 
funded from  sou rces w ith in  th e  con tro l 
o f the PHA (e.g., CGP and th e  operating 
budget) o r hav e already b een  funded by  
another governm ental program  (e.g., 
CIAP, th e  Severe ly  D istressed  P u b lic  
H ousing Program ).

(ii) F o r  u n its  for w h ich  sp ecific  
ca len d ar dates can n o t be given becau se 
approval from  HUD is a prerequ isite  to 
th e  actio n , th e  sch ed u le  sh all sp ecify  
sem iannu al d ates from  th e  exp ected  
HUD approval (e.g ., first sem iannu al 
reporting d ate after approval, second  
sem iannu al rep orting  date after 
approval, e tc.). S u ch  u n its  in clu d e  those 
for w hich  th e  PHA is  requesting or 
in tend s to  requ est funding un d er the 
V acancy R ed u ction  Program  or another 
HUD program  (e.g ., CLAP o r th e  S ev ere ly  
D istressed P u b lic  H ousing Program ), or 
for w h ich  approval o f d em o litio n / 
d isp osition  is  required  but has not yet 
been granted.

E .  P H A  E l i g i b i l i t y

(1) Indian H ousing A uthorities are not 
elig ib le  for th e  V acancy  R eduction 
Program .

(2) T o  b e  e lig ib le  under th is  N O FA , a 
PHA m ust:

(a) Have had  a vacan cy  rate that 
exceed ed  1 5 .9 %  o n  M arch  3 0 ,1 9 9 3 ,  the - 
date used  in  th e  HUD survey o f 
v acan cies;

(b) Have had a rece iv er ap p ointed  for 
th e  PHA p u rsu ant to  sectio n  6 (j)(3 ) o f 
the U nited  S ta tes  H ousing A ct o f 1 9 3 7 ; 
or

(c) H ave b een  a designated  troubled  or 
m od-troubled PH A  any tim e w ith in  the 
tw elve-m onth  period  that ended 
Sep tem ber 1 ,1 9 9 3 .  S u ch  a PH A  m ust 
also m eet e ith er o f the con d itio n s 
d escribed  in  paragraphs (i) and (ii) 
below :

(i) T h e  PH A  h as dem onstrated  
su bstantial progress on the fo llow ing 
v acan cy  related  P u b lic  H ousing 
M anagem ent A ssessm ent Program  
(PHM AP) in d icato rs: 1 (V acancy 
N um ber and  Percentage), 2 
(M odern ization), 5 (U nit T urnarou nd), 6 
(O utstanding W ork O rders), or 7 
(A nnual In sp ection  and C ondition  of 
U nité and System s), as dem onstrated  by 
a PH M A P score o f “ C ” or better. I f  the 
PHA does not have a score o f “C ” or 
better o n  th ese  in d icato rs, su bstantial 
progress m ay b e  dem onstrated  as 
follow s:

(A) E v id en ce  that the PHA, based  on 
m ore recent data w ould  qualify for a 
sco re  o f “C ” or better on the ind icators; 
or

(B) A statem ent o f  alternative 
arrangem ents that have b een  m ade to 
assure e ffectiv e  ad m in istration  o f the 
fu n ction  covered  by th e  ind icator, i.e ., 
reh ab ilita tio n  and m od ernization  
a ctiv ities  (in  regard to the u n its  for 
w h ich  funding is  requested) and the 
PH A -w idë ad m in istration  o f un it 
turnaround, w ork ord ers, and 
preventive m ain ten an ce; or

(ii) T h e  PHA h as provided a 
reasonable assu ran ce that su bstantial 
progress w ill b e  m ad e to  rem edy any 
m anagem ent d efic ie n c ie s  id en tified  by 
th e assessm en t team , or any vacancy- 
related  m anagem ent d efic ien c ies  related  
to PH M A P in d icato rs  1, 2 , 5 ,6 ,  and  7, 
through activ ities  th at have already 
begun o r w ill b e  in itia ted  in  th e  n ex t s ix  
m onths, inclu d in g  a ctiv ities  to be 
funded under th is  N OFA. T h e  assu rance 
m ay cro ss-referen ce m anagem ent 
im provem ent ac tiv ity  d escribed  in  its 
v acan cy  red u ction  plan.

F. E l i g i b i l i t y  o f  A c t i v i t i e s  a n d  C o s t s

(1) E l i g i b l e  A c t i v i t i e s .  T h e  fo llow ing 
activ ities  are e lig ib le  for funding to  the 
extent that they  are  essen tia l to  the goal 
o f im proving and  m ain tain ing  a low er 
vacan cy  rate at th e  PHA. T h e  exten t to 
w h ich  activ ities  requested  for funding 
are essen tia l to th e  ach iev em en t o f th is

goal w ill be determ ined  by HUD on the 
b asis  o f th e  a p p lica tio n  and the vacancy 
assessm en t.

(a) M anagem ent im provem ents that 
have the fo llow ing ch aracteristics :

(i) T h e  m anagem ent im provem ents 
generally  m ay not exceed  2 5 %  o f the 
hard costs to  be funded (exclu siv e o f 
costs  for lead-based  p aint abatem ent and 
h an d icap p ed  a ccessib ility ), excep t that 
h igh er am ou nts for m anagem ent 
im p rovem ents m ay b e  approved w hen 
su ch  exp en d itu res are deem ed by  HUD 
to b e  c ritica l to th e  red u ction  o f 
v acan cies  in  the PHA. M anagem ent 
im p rovem ents in clu d e, but are not 
lim ited  to : ac tiv ities  perm itted  under 
paragraph 2 - 3  o f CIAP H andbook
7 4 8 5 .1  (Rev. 4); equal opportunity and 
c iv il rights train ing ; and the 
d evelop m ent o f approp riate procedures 
w hen  there  are m anagem ent problem s 
regarding th e  P H A ’s ad m in istration  of 
equal op p ortu nity  requ irem ents; and

(ii) T h e  m anagem ent im provem ent 
costs  sh all b e  funded one tim e only, to 
cov er a period not to exceed  three years 
or, w ith  regard to  PH A s w ith  serious 
m anagem ent d ifficu lties , su ch  period as 
is  proposed  by th e  PHA and approved 
by  HUD. W here an approved V acancy 
R ed u ctio n  Program  in clu d es 
m anagem ent im provem ents that involve 
ongoing costs , su ch  as security , HUD 
w ill not b e  obligated to provide any 
con tin u ed  funding or ad ditional 
operating subsid y  after the funded 
period. T h e  PH A  sh a ll be responsible 
for find ing other funding sou rces or 
red ucin g  its  ongoing m anagem ent costs.

(b) R eh ab ilita tio n  o r repair o f vacant 
e lig ib le  u n its to bring the un it at least 
in to  com p lian ce  w ith  th e  H ousing 
Q uality  Stand ards (H Q S), as set forth in 
2 4  C FR 8 8 2 .1 0 9 . C orrection  o f HQS 
d efic ien c ies  ou tsid e the u n it is  not 
required , u n less  th e  correctio n  o f  the 
H Q S d efic ien c ies  is  essen tia l to the 
m arketab ility  o f th e  vacant un its in  the 
develop m ent. A ny p h y sica l com ponent 
that is  rep laced  m ust m eet the standards 
for such  com p onents set fo rth  in  the 
P u b lic  H ousing M odern ization  
Stand ards H andbook, 7 4 8 5 .2  R e v .l.

(c) Costs n ecessary  to  provide 
a ccessib ility  in  e lig ib le  u n its  to persons 
w ith  d isab ilities , in  acco rd an ce w ith the 
requ irem ents o f S ectio n  50 4  o f the 
R eh ab ilita tio n  A ct o f  1973  and the 
A m erican s w ith  D isab ilities  A ct o f 1990.

(d) Lead-based  p aint activ ity , as 
d efined  in  S e ctio n  I.D o f th is  NOFA, in 
e lig ib le  u n its . F o r lead-based  paint 
(LBP) ac tiv ities , th e  PHA is  required to 
Com ply w ith  24  CFR part 9 6 5 , subpart 
H, and  24  C FR  part 35.

(e) D evelopm ent-w id e im provem ents 
that are essen tia l to th e  m arketability  of 
th e  e lig ib le  u n its, su ch  as im provem ents
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made to  e n h a n ce  secu rity  o r "cu rb  
appeal.”

if) R econfiguration  o f  th e  in terior o f 
buildings o r u n its  w h en  there is  
docum entation o f  sig n ifican t problem s 
in m arketability  for th e  currently  
available u n it size. D ocum entation  for 
reconfiguration m ust m eet the 
requirem ents o f  HUD H andbook 7 4 65 .1  
REV. In  ad dition , w here reconfiguration 
is requested, ap p lican ts  m ust docum ent 
that d ie lack  o f  dem and for these  un its 
is not com p ounded  b y  th e  failure o f  th e  
PHA to transfer inap p rop riately  housed  
families. A pproval o f  an ap p lication  
under th is N O FA  that in clu d es  
reconfiguration activ ity  w ill con stitu te  
HUD approval o f  th e  reconfiguration  
and no further HUD approval is 
necessary.

(g) W hen v acan cies  are attributable to 
families being overhoused, a ctiv ities  
relating to reassign ing th o se  fam ilies 
and repairing o f  th e  o ccu p ied  un its 
made vacant by  the reassignm ent m ay 
be included in  th e  PH A  requ est, i f  th e  
reassignment is essen tia l to  correcting  
the vacancy problem . H ow ever, su ch  
units w ill b e  con sid ered  on ly  i f  the 
reassignment and rep air is  lik e ly  to 
result in  a decrease o f  th e  vacancy rate 
in the PHA.

(h) O ther related  activ ities  and 
improvements e lig ib le  under the 
m odernization program  (see 24  C FR part 
968), such  as ad m in istrative exp en ses, 
fees and c o s ^  n ond w elling  structures 
and equipm ent, and relo catio n , but only 
to the extent that su ch  costs  are 
necessary to support activ ity  otherw ise 
eligible and are essen tia l to the 
achievement and m ain ten an ce o f a 
lower vacancy rate.

(i) D em olition o f  v acan t u n its, w hen 
a dem olition ap p licatio n  has been  
approved by HUD and the d em olition  
has not been  p rev iously  funded.

(j) If the PHA has few er v acan cies  on 
the date o f its  ap p licatio n  than  it had on 
September 1 ,1 9 9 3 ,  th e  PHA w ill be 
reimbursed for the costs  o f rehabilitating 
the form erly vacant u n its  only  i f  funds 
remain available after th e  D epartm ent 
has funded a ll o ther e lig ib le  costs at all 
PHAs applying for funds.

(2) E l i g i b l e  C o s t s .  T h e  total am ount o f 
funding for w h ich  a PHA is  elig ib le  is 
the sum o f  the follow ing:

(a) For each  d evelop m ent, the 
necessary costs  o f reh ab ilita tion  o f 
eligible units; developm ent-w id e 
physical im provem ents, in c lu d in g .. 
common areas; d em o litio n ; or 
reconfiguration. T h ese  co sts  are not to 
exceed $ 8 ,0 0 0  tim es th e num ber o f 
eligible units in  the d evelop m ent at the 
time o f application.

(b) N ecessary co sts  o f  m anagem ent 
improvements, not to exceed  2 5 %  o f  the

to tal hard  co sts  to b e  funded for all 
d evelop m ents (exclu siv e  o f  costs  for 
lead-based  p a in t abatem ent and 
han dicap p ed  a ccessib ility ), excep t that 
th e  A ssistan t Secretary  m ay approve 
h igh er am ou nts for m anagem ent 
im p rovem ents w hen  su ch  exp en ditures 
are deem ed critica l to  red u ction  o f 
v acan cies  in  th e  PHA;

(c) Other related costs as discussed in 
paragraph (l)(h) (under “Eligible 
Activities”) of this Section I.F;

(d) Necessary costs for lead-based 
paint containment or abatement in 
eligible units; and

(e) Necessary costs for handicapped 
accessibility for eligible units.

(3) I n e l i g i b l e  A c t i v i t i e s .  A ctiv ities  are 
n ot e lig ib le  i f  th e  a c tiv ities  are under 
con tract; have b een  se lec ted  for funding 
from other sou rces, su ch  as Urban 
R ev italization  D em onstration  (URD) 
grants, CLAP, or S tate  or lo ca l funding; 
or i f  the PHA has su ffic ien t funds in  its  
operating budget or p u rsu ant to its 
form ula grant under the CGP to fund th e  
activ ities.

Sufficiency of funds will be 
determined as follows:

(a) F o r hard  costs , a CGP agency w ill 
be deem ed to  have in su ffic ien t funds for 
th e  activ ities  i f  th e  A ssessm ent o f 
P h y sica l N eeds in  th e  C om prehensive 
P lan  show s a need  for funds greater than  
th e  funds exp ected  to b e  av ailab le  to the 
PH A  un d er the CGP in  th e next five 
years.

(b) For management improvements, a 
CGP agency will be deemed to have 
insufficient funds if:

(i) For CGP agencies, the Management 
Needs Assessment in the 
Comprehensive Plan shows a need for 
funds greater than 10% of the funds 
expected to be available to the PHA 
under its CGP in the next five years; and

(ii) T h e  PHA p lan s to  u se  at least 1 0 %  
o f its  CGP funds for m anagem ent 
im p rovem ents in  each  o f the next five 
years.

(c) In  ad dition , fo r  CGP and 
C om prehensive Im provem ent 
A ssistan ce  Program  (CLAP) agencies, 
operating funds w ill b e  deem ed to be 
in su ffic ien t on ly  i f  th e  PH A  h as  an 
operating reserve o f less  than 7 5 %  o f the 
m axim um  allow able  reserve.

G .  R e s i d e n t  I n v o l v e m e n t

The PHA shall develop a process that 
assures that residents are fully briefed, 
have an opportunity to comment on the 
proposed content of the PHA’s 
application in response to this NOFA, 
and to be involved in all phases of the 
process. Particular attention shall be 
given to opportunities for resident 
employment. The PHA shall give full 
consideration to the comments and

con cern s o f resid ents. T h e  p rocess shall 
in clu d e:

(1) Inform ing resid en ts o f  the 
ap p licab le  hou sing  d evelop m ents about 
th e  preparation  o f  th e  ap p licatio n , 
in clu d in g  a d iscu ssio n  o f  th e  report o f 
th e  assessm en t team  and actio n s  that 
w ill b e  taken to  address any 
d efic ien c ies ;

(2) O nce a draft a p p lica tio n  has been  
prepared, the PHA sh a ll m ake a cop y  
av ailab le  for read in g  in  th e  m anagem ent 
o ffice ; provide co p ie s  o f th e  draft to  any 
resid en t organization  rep resenting  the 
resid en ts o f  any  d ev elop m en t involved ; 
and  provide ad equ ate opportunity  for 
com m ent b y  th e  resid en ts  o f  th e  
d evelop m ents and  th e ir  rep resentative 
organizations p rior to  m aking the 
ap p lica tio n  final;

(3) Provid ing to  HUD and any resid ent 
organization rep resenting  the 
d evelop m ent a  sum m ary o f  th e  resident 
com m ents and the P H A ’s  resp onse to 
them ; and  notify ing  resid ents o f  the 
develop m ents that the sum m ary and 
resp onses are av ailab le  for reading in 
th e m anagem ent o ffice ; and

(4) A fter HUD app roval o f a  grant, 
notify ing  resid en ts  o f  th e  developm ent 
and  any rep resentative  organizations o f  
th e  approval o f th e  grant; providing any. 
resid en t organization w ith  a cop y o f  the 
H UD -approved im p lem entation  
sch ed u le ; notify ing  the resid ents that 
th e  sch ed u le  is  av ailab le  in  the 
m anagem ent o ffice  for reading; and 
d eveloping a  system  to  facilita te  regular 
resid ent m on itoring  o f  the program .

H .  R e s i d e n t  T r a i n i n g ,  E m p l o y m e n t ,  a n d  

C o n t r a c t i n g

T h e  V acancy  R ed u ction  Program 
provides an id eal opportunity  to 
en h an ce  resid ent train ing , em ploym ent, 
and  contracting . In furtherance o f HUD 
goals and p rio rities , PH A s should , to the 
greatest exten t p o ssib le , p ro v id e such  
op p ortu n ities for resid en ts  under th is 
program , in clu d in g  d evelop m ent o f  
program s under sectio n  3 o f  th e  H ousing 
and U rban D evelop m ent A ct o f 1 9 6 8  (12 
U .S .C . 1701u ) (S e ctio n  3). S ectio n  3 
requ ires b est efforts on th e  part o f the 
PHA to give low - and very low -in com e 
persons train ing and  em p loym ent 
op p ortu n ities gen erated  by V acan cy  
R ed u ction  Program  assistan ce , and to 
aw ard con tracts  for w ork to  be 
perform ed in  co n n ectio n  w ith  V acancy 
R ed u ction  Program  assistan ce  to 
b u sin ess co n cern s  that provide 
eco n o m ic  op p ortu n ities for low - and 
very low -in com e persons. A PH A  shall 
in clu d e  in  its  v acan cy  red u ctio n  p lan 
th e  p ro jected  nu m ber o f resid en ts the 
PHA exp ects  to  be tra in ed  or h ired , and 
th e  num ber o f b u sin ess  firm s that 
provide eco n o m ic  op p ortu nity  to low -
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and very low -in com e persons to be 
con tracted  w ith  for v acan cy  red uction  
a c tiv ities , w hether d irectly  by the PHA 
or through b u sin ess co n cern s  w ith 
w h ich  th e  PHA has con tracts  for 
v acan cy  red u ction  activ ities.

I .  R e q u i r e d  R e s u l t s

(1) E xcep t as provided belo w , funds 
provided  under th is  N O FA  m ust be 
exp en d ed  and u n its  reo ccu p ied  w ith in  
24  m on th s from  th e  date o f funding, and 
m anagem ent im p rovem ents m ust be 
im p lem ented  fu lly  w ith in  3 years from 
th e  date o f funding. H ow ever, the 
A ssistan t Secretary  for P u b lic  and 
Ind ian  H ousing m ay approve alternative 
sch ed u les  proposed by  PH A s w ith  
sig n ifican t m anagem ent im provem ent 
need s. Fu n d s aw arded un d er th is  
program  that are not obligated  on a 
tim ely  b asis  m ay b e  recaptured .

(2) D uring th e  funding p eriod , m ove- 
in s  to  develop m ents funded under th is 
program  m ust at least eq u al th e  num ber 
o f m ove-outs p lu s th e  nu m ber o f un its 
funded un d er th is  program  (exclu d ing 
u n its  th at are vacated  for m od ernization  
and la ter reo ccu p ied  after 
m od ernization). A t th e  end  o f the 
funding period, th e  P H A ’s current 
v acan cy  rate m ust be red u ced  to  the 
ex ten t o f th e  num ber o f  u n its  funded 
un d er th is  program.

/. S e l e c t i o n  a n d  F u n d i n g  P r o c e s s

(1) S u f f i c i e n c y  o f  A p p l i c a t i o n .  In 
order to  b e  con sid ered  for funding, an 
ap p lica tio n  m ust b e  com p lete  and 
co n sisten t w ith  the term s o f th is  N O FA , 
and th e  vacan cy  red u ctio n  p lan  m ust 
gen erally  be con sisten t w ith  the 
recom m en dations o f the assessm en t 
team . T h e  D epartm ent recognizes that 
som e variance w ill ex ist s in ce  som e o f 
th e  assessm en ts already con du cted  
con centrated  on u n its  that cou ld  be 
repaired  for $ 1 0 ,0 0 0  or less. In 
d eterm ining the am ount o f funds to be 
reserved  for each  approvable 
ap p lica tio n , HUD w ill rev iew  the , 
requ est for con sisten cy  w ith  the 
recom m en dations o f th e  assessm ent 
team  and w ill con sid er any other 
in form ation  HUD m ay have available. 
W hen  an approvable vacan cy  red uction  
p lan  subm itted  in  resp onse to th is 
N O FA  need s im provem ent or 
su p p lem entation , HUD w ill require any 
n ecessary  changes or ad d ition s to the 
p lan , and  w ill assist th e  PH A  in  revising 
its  p lan , before execu tio n  o f the 
am endm ent o f the ACC.

(2) M a n a g e m e n t  D e f i c i e n c i e s .  I f  a 
PHA d oes not adequately address 
m anagem ent w eakn esses that contribute 
to its  vacan cy  problem  and have been 
reported  by  the assessm en t team , its

a p p lica tio n  w ill b e  d eem ed in elig ib le  
for funding.

(3) F u n d i n g  D e c i s i o n s .  W hen  a PHA is 
requ esting  funding for e lig ib le  u n its  in  
w h ich  reh ab ilita tio n  costs  w ill exceed  
an average o f $ 8 ,0 0 0  (see paragraph 
( l)(a )(ii)  in  th e  d efin itio n  o f “ elig ib le  
u n it” in  S e ctio n  I.D  o f th is  N O FA ), HUD 
w ill d eterm ine w hether th e  PH A ’s p lan 
to  fund th e co st above an average o f 
$ 8 ,0 0 0  p er u n it is  reasonable. H ow ever, 
no  PH A  m ay rece iv e  greater than  15 
p ercen t o f  th e  total am ou nt o f funding 
available.

(a) C l A P  A g e n c i e s .  HUD w ill fully - 
fund a ll e lig ib le  u n its  and  associated  
costs  (as defined  in  S e ctio n  I.F  o f th is  
N O FA ) for w h ich  CIAP agen cies apply.

(b) C G P  A g e n c i e s .  From  th e  rem aining 
funds HUD w ill fund elig ib le  
ap p lica tio n s from  CGP agen cies to the 
exten t funding is  available. O f the total 
funds rem aining  availab le  for CGP 
agen cies, 75 p ercent w ill be m ade 
availab le  for u n its  e lig ib le  under 
paragraph (l)(a )(i)  in  th é  d efin itio n  o f 
“ e lig ib le  u n it” in  S e ctio n  I.D , 
“ D efin itio n s ,” o f th is  N O FA . T h e  other 
25 p ercen t w ill be m ade av ailab le  for 
u n its  e lig ib le  under paragraph (l)(a )(ii)  
o f  that d efin itio n  o f “ e lig ib le  u n it” .

(i) I f  th e  am ount o f funds available is 
su ffic ien t to  fund fu lly  (in clu d in g  the 
costs  o f m anagem ent im p rovem ents, 
lead-based  p aint con tro l, and 
a ccessib ility  for th e  d isabled ) a ll CGP 
agen cies in  e ith er category o f funding, 
HUD w ill fund those requ ests fully.

(ii) I f  th e  total funding requested  by 
CGP agen cies in  any category exceed s 
th e to tal am ount o f funds av ailab le  in  
that category, th e  am ount to  be reserved 
for each  CGP agency w ill be d eterm ined  
as fo llow s, excep t that an  agency w ill 
n o t b e  funded at a level exceed in g  its 
budget request:

(A) I f  th e  am ount o f av ailab le  funding 
is  su ffic ien t, each  CGP agen cy  w ill be 
funded for its  e lig ib le  co sts  (exclu siv e  o f 
m anagem ent im p rovem ents and the 
costs  o f lead-based  p aint con tro l and 
a ccessib ility  for the d isabled ). If funds 
rem ain  av ailab le  after funding the 
requested  costs  under th is  paragraph, 
each  CGP agency w ill rece iv e  a pro 
rated  share o f th e  rem ain ing  funds, 
acco rd in g  to th e  ratio  o f e lig ib le  related  
costs  (i.e ., m anagem ent im provem ents 
and the costs  o f lead-based  p ain t control 
and a ccessib ility  for th e  d isabled ) 
requ ested  by th e  agency to th e  total o f 
e lig ib le  related  costs  requ ested  by all 
CGP agencies.

(B) I f  th e  am ount o f av ailab le  funding 
is  not su fficien t to fund a ll elig ib le  costs 
costs  u n d er paragraph (3)(b)(ii)(A ) o f 
th is  S e ctio n  I.J, the funding allocated  to 
each  CGP agency w ill b e  its  pro rata 
share o f  funds, determ ined  by using the

sam e ratio  as the nu m ber o f elig ib le  
u n its  in  th e  CGP agency in  that category 
for w h ich  funding is  requested  to  the 
to ta l nu m ber o f e lig ib le  u n its  in  that 
category for w h ich  funding is  requested 
by  a ll ap p lican t CGP agencies.

(iii) If  funds rem ain  av ailab le  in  either 
category and there are un m et need s in 
th e  other category, th e  excess  funds will 
b e  reallo cated  to  the category in  w hich 
ad d ition al funding is  needed .

(iv) I f  ap p lica tio n s from  CGP agencies 
are not fu lly  funded, those agen cies will 
b e  requ ired  to  rev ise  th e ir  vacancy 
red u ctio n  p lans and  budgets to indicate 
w h ich  item s w ill b e  funded w ith  the 
am ounts reserved  for th e  CGP agency 
un d er th is  program  and  state alternative 
p lans for unfunded v acan cies. T o the 
extent that funds are prorated for its 
u n its  averaging m ore than  $ 8 ,0 0 0  in 
costs , ea ch  CGP agency receiv ing  
program  funds un d er paragraph (l)(a)(ii) 
o f  that d efin itio n  o f  “ e lig ib le  u n it” in 
S e ctio n  I.D , “ D efin itio n s ,” w ill be 
required  to  com m it a p ortion  o f the 
funds th e  agency had agreed to commit 
from  ind ep en d en t resou rces i f  those 
u n its  had  b een  funded in  th e  full 
am ount requested. T h is  portion  w ill be 
d eterm ined  by applying (to th e  total 
com m itm en t m ade in  th e  application) 
th e  ratio  o f funding receiv ed  for those 
u n its  to funding requested  for those 
u n its.

(c) R e m a i n i n g  f u n d s .  I f  funds remain 
availab le  after funding a ll ehgible 
ac tiv ities  under paragraphs m) and (b) of 
S ectio n  I.J(3 ), “Fu nd in g D ecis io n s,” of 
th is  N O FA , a PHA m ay be reim bursed 
for costs , or a portion  o f costs, 
associated  w ith  rehabilita ting  certain 
o ccu p ied  u n its. T h e  PHA m ust have 
few er v acan cies  on th e  date o f its 
ap p lica tio n  than it had  on Septem ber 1, 
1 9 9 3 , and m ust have exp en d ed  funds on 
those u n its  in  reasonable anticipation of 
re im bu rsem ent from  V acancy  Reduction 
Program  funds.

K .  I m p l e m e n t a t i o n  o f  P l a n  a n d  O t h e r  

P r o g r a m s

(a) A n a p p lica n t’s v acan cy  reduction 
p lan  m ust be approved before an 
ap p lica tio n  is  funded under th is NOFA 
even though, in  m ost cases, th e  plan 
w ill cover th e  p h y sica l treatm ent of 
m any u n its  that are not elig ib le  under 
th is  N O FA . T h e  PHA is exp ected  to 
im p lem en t the p lan  using available 
funds, in clu d in g  the operating budget 
and CGP funds, and  by requesting funds 
under d iscretionary  program s, including 
CIAP land the Severely  D istressed Public 
H ousing Program . HUD w ill m onitor 
im p lem entation  o f the vacan cy  
red u ction  plan.

(b) E lig ib le  u n its that a PHA originally  
planned  to fund w ith  CGP funds may
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also be funded under th is N O FA , as 
long as they are not cu rren tly  un d er 
contract. T h e  PH A  m ay then  reprogram  
its CGP funds to other w ork set forth in  
the F iv e-Y ear A ction  P lan .

II. Application Process

A .  S u b m i s s i o n  o f  A p p l i c a t i o n

An ap p lication  m u st b e  subm itted  
before 4 p .m . {Eastern Stand ard  T im e), 
July 2 8 ,1 9 9 4 .

An original com pleted  ap p licatio n  
must be subm itted , as fo llow s: (1) O ne 
to: A ttention: D irector, O ffice  o f 
Assisted H ousing, D epartm ent of* 
Housing and U rban D evelopm ent, 451 
Seventh S t., SW ., room  4 2 0 4 , 
W ashington, DC 2 0 4 1 0 ,; (2) o n e  cop y to 
the appropriate HUD F ie ld  O ffice ; and
(3) one copy to  each  m em ber o f th e  
assessment team . T h e  above-stated  
deadline is  firm  as to date and hour. 
Applications m ay b e  hand-d elivered  or 
mailed, but ap p lications sen t by 
facsimile w ill not b e  accep ted .

B .  S c h e d u l i n g  o f  A s s e s s m e n t s

Any PH A  that con sid ers  i t s e lf  elig ib le  
and w ishes to apply for funding under 
this NOFA, but that is  n o t yet sched u led  
for a vacancy assessm ent u n d er 
§ 968 .410, m ust notify  th e  D epartm ent 
by June 2 8 ,1 9 9 4 ,  so  that an assessm en t 
can be perform ed.

C .  A v a i l a b i l i t y  o f  F u n d i n g

CIAP agen cies that ap p ly  early m ay 
receive binding prior to  th e  ap p licatio n  
deadline. Funding w ill b e  p rovided  as 
soon as the ap p lication  is  approved.

III. Checklist of Application 
Submission Requirements

The follow ing d ocu m ents com p rise  
the application:

A .  V a c a n c y  R e d u c t i o n  P l a n

As defined in  Sectio n  I.D o f th is  
NOFA.

B .  R e q u e s t  f o r  F u n d i n g

Under th is NOFA, in clu d in g :
(1) Form  H U D -52825 , CIA P Budget/ 

Progress Report, Part I— Sum m ary, 
including w ork to  b e  perform ed w ith 
funds other than  VRP funds for un its 
eligible under paragraph { l)(a ){ii)  o f  the 
definition o f “elig ib le  u n it” in  S ectio n
I E of this N OFA, in d icatin g  the source 
of funds. Do not in clu d e non-V R P hind s 
in the totals.

(2) Form H U D -52825 , CIA P B udget/ 
Progress Report, Part II— Supp orting 
Pages, inclu d e work to b e  perform ed 
with funds other than VRP funds for 
units eligible under paragraph (l)(a )(ii)  
of the definition o f  “e lig ib le  u n it” in  
Section I.D o f  th is N O FA , in d ica tin g  th e 
source of funds. Do not in clu d e  non-

VRP funds in  th e  to tals. N ote that Form  
H U D -5 2 8 2 5 , CIA P Budget/Progress 
Report, Part III— Im p lem entation  
S ch ed u le  is  not required ;

(3) F o r b oth  categories o f  funding (i.e ., 
u n its  averaging costs  o f $ 8 ,0 0 0  o r less by 
developm ent, and  u n its  averaging costs  
o f  m ore than  $ 8 ,0 0 0  by  d evelop m ent), a 
statem ent o f th e  nu m ber o f  e lig ib le  u n its 
in  each  developm ent and th e  average 
p er-u nit co st in  th e  d evelop m ent, 
in clu d in g  th e  costs for reh ab ilita tio n  o f 
th e  u n its  and  for any developm ent-w id e 
im p rovem en ts,'but exclu d in g  co sts  for 
lead -based  p ain t, S ectio n  5 0 4  
co m p lian ce , and m anagem ent 
im provem ents.

(4) T ro u bled  and m od -troubled  PHAs 
m ust dem onstrate e lig ib ility  for the 
program  b y  subm ission  o f  
d ocu m entation  required  under S e ctio n  
I.E (2)(b) o f th is  N O FA .

(5) A n ad m inistrative p lan  for 
carry ing out the w ork.

(6) W hen funding is  requested  under 
S ectio n  I.J{3 )(c), “R em ain ing  F u n d s,” o f 
th is  N O FA , statem ents o f  th e  nu m ber o f 
v acan cies  on Sep tem ber 1 ,1 9 9 3 ,  and  the 
total num ber o f  v acan cies  in  th e  PH A  at 
th e  tim e o f  the ap p lica tio n  un d er th is 
N O FA .

C. Other Subm issions
(1) O M B Standard Form  S F —424, 

A p p licatio n  for Fed eral A ssis tan ce , 
in clu d in g  S F —424B , A ssu rances— Non- 
C onstru ction  Program s. O n th e  S F -4 2 4 ,  
PH A s need  to com p lete  o n ly  item s 2, 5 , 
1 2 ,1 3 ,1 4 , 1 5 ,1 7 ,  and 18.

(2) A  reso lu tion  o f the governing 
board o f the PH A , in clu d in g  the 
follow ing:

(a) A certificatio n  that the u n its  for 
w h ich  funding is  requested  in  th is  
a p p lica tio n  w ill be Teadily m arketable 
w hen they are m ade ready for 
occu p ancy ;

(b) C ertification  o f e lig ib ility  o f the 
PHA and th e  proposed a c tiv ities  under 
section s I .F ( l )  and  (2) o f  th is  N O FA ;

(c) A  certifica tio n  that the PH A  has 
in su ffic ien t funds (as d efined  in  S ectio n  
I.F (3 ) o f th is N OFA) in  its  operating 
budget o r pursuant to  its  form ula grant 
under the C om prehensive Grant 
Program  to fund the ac tiv ities  for w hich  
funding is  sought under th is  N O FA , and 
that th e  activ ities  have not been  selected  
for funding from other sou rces, su ch  as 
U rban R ev italization  D em onstration 
(URD) grants, CIAP, o r S tate  or local 
funding.

(3) Form  H U D -5 0 0 7 0 , C ertificatio n  for 
D rug-Free W orkplace.

(4) Form  H U D -5 0 0 7 1 , C ertificatio n  for 
C ontracts, G rants, Loans and  
C ooperative A greem ents, required  o f  
PH A s estab lish ed  under S ta te  law  that

are applying for grants exceeding
$ 100,000.

{5) S F -L L L , D isclosu re  o f  Lobbying 
A ctiv ities , required  o f H As estab lish ed  
u n d er S ta te  law  on ly  w hen  any funds, 
o ther than  fed erally  ap p rop riated  funds, 
w ill be or have b e e n  used  to  in flu e n ce  
Fed eral w orkers o r M em bers o f Congress 
or th e ir  staffs regarding sp e c ific  grants 
or con tracts.

(6) Form  H U D -2 8 8 0 , A p p lican t/ 
R ec ip ien t D isclosu re/U p d ate  Report.

(7) For any unit reconfiguration for 
which funds are requested under 
Section I.F(l)(e) of this NOFA, data 
supporting the eligibility of the 
conversions.

(8) C ertification  o f  th e  PH A ’s in ten t to 
com p ly  w ith  the F a ir  H ousing A ct, T itle  
VI o f th e  C iv il R ights A ct o f  1 9 6 4 , 
E xecu tiv e  O rder 1 1 0 6 3 , th e  Age 
D iscrim in atio n  A ct o f  1 9 7 5 , S e ctio n  504  
o f th e  R eh ab ilita tio n  A ct o f 1 9 7 3 , the 
A m erican s w ith  D isab ilities  A ct o f  1 9 9 0 , 
and  any im p lem enting  regulations.

(9) Certification that the PHA will 
make best efforts to give low- and very 
low-income persons training and 
employment opportunities generated by 
assistance awarded under this NOFA, 
and to award contracts for work to be 
performed in connection with assistance 
provided under this NOFA to business 
concerns that provide economic 
opportunities for low- and very low- 
income persons, as required by section
3 o f th e  H ousing and  U rban 
D evelopm ent A ct o f  1 9 6 8  (12 U .S.C . 
1701u ).

IV. Corrections to Deficient 
Applications

Im m ed iately  after the su b m issio n  o f 
an ap p lica tio n , HUD w ill screen  the 
a p p lica tio n  to d eterm in e w h eth er a ll 
item s w ere subm itted . I f  th e  PH A  fa ils  
to subm it any o f  th e  item s listed  in 
S ectio n  IH.C o f th is  N O FA , or the 
ap p lica tio n  con tain s a  te ch n ica l m istake 
such  as an in correct signatory, HUD w ill 
im m ed iately  notify  th e  PH A  that it has 
14 ca len d ar days from  the date o f H U D ’s 
w ritten  n o tification  to  subm it or correct 
the sp ecified  item s. I f  any item s are 
m issing  and the PHA d oes not subm it 
them  w ith in  th e  14-day cu re  period, the 
ap p lica tio n  w ill be in e lig ib le  for further 
p rocessing.

V. Subsequent Revisions of Vacancy 
Reduction Plan

The intent of the Department is to 
assist each high vacancy PHA to 
develop a plan that will assure success 
in reducing the PHA’s vacancy rate and 
improving management capacity to 
assure continued progress in reaching 
high occupancy levels. If a plan 
submitted in response to this NOFA is
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approved  u n d er th e  N O FA , b u t needs 
im p rovem en t or sup p lem entation , HUD 
w ill so ad vise  th e  PHA. T h e  D epartm ent 
w ill sp ecify  areas in  w h ich  
im p rovem ent or sup p lem entation  is 
need ed  and  requ ire that rev isio n s be 
m ade p rio r to execu tio n  o f the 
am endm ent o f th e  ACC. HUD staff w ill 
b e  av ailab le  to  assist the PH A  in  
rev ising  its  plan.

V I. O th er M atters

A .  E n v i r o n m e n t a l  R e v i e w

A  find ing  o f n o  sig n ificant im pact 
w ith  resp ect to  th e  en v iro n m en t has 
b een  m ade in  accord ance w ith  HUD 
regulations at 24  C FR part 5 0 , w h ich  
im p lem en t sectio n  102(2)(C ) o f  the 
N ational E nviron m ental P o licy  A ct o f 
1 9 69 . T h e  find ing o f no sig n ificant 
im p act is  av ailab le  for p u b lic  in sp ectio n  
betw een  7 :3 0  a.m . and  5 :3 0  p.m . 
w eekdays in  the O ffice o f the R u les 
D ocket C lerk , O ffice o f the G eneral 
C ou nsel, room  1 0 2 7 6 , D epartm ent of 
H ousing and U rban D evelopm ent, 451  
Seventh  S treet, SW ., W ashington, DC 
2 0 4 1 0 -0 5 0 0 .

B .  F e d e r a l i s m  E x e c u t i v e  O r d e r

T h e  G énéral C ounsel, as the 
D esignated O ffic ia l under sectio n  6(a) o f 
E xecu tive O rder 1 2 6 1 2 , Fed eralism , has 
d eterm ined  that th e  p o lic ies  con tain ed  
in  th is  n o tice  w ill not have substantial 
d irect e ffects  on States or th e ir  p o litica l 
su bd iv isions, or th e  re lation sh ip  
betw een th e  federal governm ent and the 
States, or on th e  d istribution  o f pow er 
and resp o n sib ilities  am ong th e  various 
levels  o f governm ent. A s a resu lt, the 
n o tice  is  n ot su b ject to review  under the 
O rder. T h e  N O FA  m erely  sets forth 
funding availab ility  for elig ib le  PHAs 
that requ ire th e  assistan ce to undertake 
v acan cy  red u ction  activ ities.

C. F a m i l y  E x e c u t i v e  O r d e r

T h e G eneral C ounsel, as the 
D esignated O fficia l under E xecu tive 
O rder 1 2 6 0 6 , T h e  Fam ily , has 
d eterm ined  that th is  n o tice  has potential 
for a sig n ifican t im p act on fam ily 
form ation, m ain tenan ce, and general 
w ell-being. T h e  purpose o f th e  n o tice  is 
to provide funding to im prove housing 
o p p ortu n ities by reducing the num ber o f 
vacant u n its  in  the inv entories o f PHAs, 
w h ich  cou ld  b en efit som e fam ilies  
sig n ificantly . H ow ever, b ecau se  the 
im pact on fam ilies w ould be in d irect 
and w ould  be b en eficia l, no  further 
review  is  consid ered  necessary .

D .  S e c t i o n  1 0 2  o f  t h e  H U D  R e f o r m  A c t ;  

D o c u m e n t a t i o n  a n d  P u b l i c  A c c e s s  

R e q u i r e m e n t s ;  A p p l i c a n t / R e c i p i e n t  

D i s c l o s u r e s

D i s c l o s u r e s .  HUD w ill m ake available 
to th e  p u b lic  for five years a ll ap p lican t 
d isclosu re  reports (HUD Form  2 8 8 0 ) 
subm itted  in  co n n ectio n  w ith  th is  
N O FA . U pdate reports (also Form  2880) 
w ill b e  m ade available along w ith  the 
ap p lican t d isclosu re  reports, b u t in  no 
case  for a period  o f less  than  three  years. 
A ll reports— b o th  ap p lican t d isclosu res 
and updates— w ill b e  m ade availab le in  
accord ance w ith  the Freed om  o f 
Inform ation  A ct (5 U .S .C . 5 52) and  
H UD ’s im p lem enting  regulations at 24 
C FR part 1 5 . (See  24  C FR  part 12 , 
subpart C, and  th e  n o tice  pu blish ed  in 
th e  F e d e ra l R eg ister on January 16,
199 2  (57  F R  1 9 4 2 ), for further 
in form ation  on these  d isclosu re  
requ irem ents.)

P u b l i c  n o t i c e .  HUD w ill in clu d e 
recip ien ts  that receiv e assistan ce 
pursuant to th is  N O FA  in  its  quarterly 
F ed era l R eg ister n o tice  o f rec ip ien ts  o f 
a ll HUD a ssistan ce  aw arded on a 
com p etitiv e  b asis. (See 24  C FR  12 .16(b ), 
and the n o tice  p u blish ed  in  th e  F ed era l 
R eg ister on January 1 6 ,1 9 9 2  (57 F R  
19 4 2 ), for further in form ation  on these 
requirem ents.)

E .  S e c t i o n  1 0 3  o f  t h e  H U D  R e f o r m  A c t

H UD ’s regulation  im p lem enting  
section  10 3  o f the D epartm ent o f 
H ousing and U rban D evelopm ent 
Reform  A ct o f 1 9 8 9  (42  U .S .C . 3537a) 
w as pu blish ed  on M ay 1 3 ,1 9 9 1  (56  FR  
2 2 0 8 8 ) and  becam e effectiv e  on June 12 , 
1 9 9 1 . T h a t regulation , cod ified  as 24 
C FR part 4 , ap p lies to  the funding 
com p etitio n  ann ou nced  today. T h e  
requ irem ents o f the ru le  con tin u e  tq 
apply u n til th e  an n ou n cem en t o f the 
selectio n  o f su ccessfu l ap p lican ts.

HUD em p loyees in v olv ed  in  the 
review  o f  ap p lica tio n s and in  the 
m aking o f funding d ecisio n s  are 
restrained  by part 4  from  providing 
ad vance in form ation  to any person  
(other than  an  authorized  em p lo yee  o f 
HUD) con cern in g  funding d ecisio n s, or 
from  otherw ise giving any ap p lican t an 
unfair com p etitiv e  advantage. Persons 
w ho apply for assistan ce  in  th is 
com p etitio n  should  co n fin e  th eir 
in q u iries to  th e  su b ject areas perm itted  
under 24  C FR  part 4.

A p p lican ts  w ho have q uestion s 
should  co n tact th e  HUD O ffice o f E th ics  
(202) 7 0 8 -3 8 1 5  (voice/TD D ) (th is is  not 
a to ll-free  num ber). T h e  O ffice  o f E th ics 
can provide inform ation  o f a general 
nature to HUD em p loyees, as w ell. 
H ow ever, a HUD em p loyee w ho has 
sp ecific  program  q uestion s, such  as

w hether p articu lar su b ject m atter can  be 
d iscu ssed  w ith  persons outsid e th e  
D epartm ent, sh ou ld  co n ta ct h is  or her 
F ie ld  O ffice  C ou nsel or H eadquarters 
co u n se l for th e  program  to w h ich  the 
question  p ertains.

F .  S e c t i o n  1 1 2  o f  t h e  R e f o r m  A c t

S ectio n  13  o f th e  D epartm ent o f 
H ousing and  U rban D evelopm ent A ct 
(42 U .S .C . 3 5 3 7 b ), added by sectio n  112 * 
o f th e  Reform  A ct, con ta in s tw o 
provisions d ealing  w ith  efforts to 
in flu en ce  H U D ’s d ecisio n s w ith  respect 
to  fin an cia l assistan ce. T h e  first imposes 
d isclo su re  requ irem ents on those who 
are ty p ica lly  involved  in  these efforts— 
those w ho pay others to in flu en ce  the 
aw ard o f assistan ce  or the taking of a 
m anagem ent actio n  by  th e D epartm ent 
a n d  th o se  w h o are paid  to provide the 
in flu en ce . T h e  second  restricts the 
p aym ent o f fees to those w ho are paid 
to in flu en ce  th e  aw ard o f HUD 
assistan ce , i f  th e  fees are tied  to the 
nu m ber o f h ou sing  u n its  received  or are 
based  on  th e  am ou nt o f assistan ce 
rece iv ed , or i f  they  are con tin gent upon 
th e  rece ip t o f assistan ce.

S e ctio n  13  w as im p lem ented  by  24 
C FR part 8 6 . I f  readers are involved  in 
any efforts to in flu en ce  the Departm ent 
in  th ese  w ays, they  are urged to read 
part 8 6 , p articu larly  the exam p les 
con tain ed  in  A p p end ix  A o f that part.

A ny qu estio n s about part 8 6  should 
b e d irected  to the O ffice o f E th ics , room 
2 1 5 8 , D epartm ent o f H ousing and Urban 
D evelop m ent, 45 1  Seventh  S treet, SW., 
W ashington , DC 2 0 4 1 0 -3 0 0 0 . 
T elep h o n e: (202) 7 0 8 -3 8 1 5  (voice/TDD). 
(T h is  is  n ot a to ll-free  num ber.) Forms 
necessary  for co m p lian ce  w ith  the rule 
m ay b e  obtained  from  the lo ca l HUD 
office.

G .  P r o h i b i t i o n  A g a i n s t  L o b b y i n g  

A c t i v i t i e s

T h e  use o f  funds aw arded under this 
N O FA  is  su b ject to the d isclosure 
requ irem ents and p roh ib ition s of 
section  3 1 9  o f th e  D epartm ent o f Interior 
and R elated  A gencies A ppropriations 
A ct for F isca l Y ear 1 9 9 0  (31 U .S.C .
1 352) (the “B yrd  A m end m ent” ) and the 
im p lem enting  regulations at 24 CFR part 
87 . T h ese  au th o rities  p roh ib it recipients 
o f federal con tracts , grants, or loans 
from  using approp riated  funds for 
lobbying th e E xecu tiv e  or Legislative 
b ran ch es o f th e  Fed eral governm ent in 
co n n ectio n  w ith  a sp ecific  contract, 
grant, or loan . T h e  p roh ib ition  also 
cov ers th e  aw arding o f con tracts, grants, 
coop erative agreem ents, or loans unless 
the rec ip ien t has m ade an acceptable 
certifica tio n  regarding lobbying. Under 
24  C FR part 8 7 , ap p lican ts, recipients, 
and su b recip ien ts  o f assistan ce
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exceeding $ 1 0 0 ,0 0 0  m ust certify  that no  
federal funds have b een  or w ill b e  spent 
on lobbying activ ities  in  con n ectio n  
with the assistance.

Authority: 42 U.S.C. 14371 and 3535(d).
Dated: June 6,1994.

Joseph Shuldiner,
Assistant Secretary for Public and Indian 
Housing.

Appendix— R eq u irem en ts fo r “ V aca n cy  
Reduction P la n ” in  24  C FR  9 6 8 .4 0 7

Section 9 6 8 .4 0 7 — V acancy  R ed uction  
Plan

(a) S u b m i s s i o n  o f  p l a n .  E ach  PHA to 
w hich th is subpart ap p lies , in  
accordance w ith  § 9 6 8 .4 0 3 , sh all subm it 
a vacancy red uction  plan. T h e  p lan  
shall con tain  th e e lem en ts id entified  in 
paragraph (b) o f th is  sec tio n , and shall 
be organized so that each  o f  the 
elem ents can  b e  id en tified , review ed, 
and funded separately .

(b) C o n t e n t s  o f  p l a n .  T h e  form at o f a 
plan subm itted for funding un d er th is  
program w ill b e  defined  in  N O FA s to be 
published p erio d ically  in  th e  F ed era l 
Register. Each vacan cy  red u ction  p lan  
submitted by a PHA un d er paragraph (a) 
of this section  sh a ll in c lu d e  statem ents:

(1) Identifying a ll vacant d w elling 
units ad m inistered  by th e  PHA, 
including unm arketable u n its , and 
explaining the reasons for th e  vacan cies. 
Units may be grouped together When 
explaining th e reasons for th e  v acan cies;

(2) A d escrip tion  o f th e  turnover rate 
of units for the past tw o years, inclu d ing  
the num ber o f u n its  vacated  and 
reoccupied per d evelop m ent per year 
and the average nu m ber o f days 
required to return a u n it to o ccup ancy .
If the turnover rate is  increasing , the 
plan should identify  each  cau se o f the 
increase.

(3) D escribing the ac tio n s  to b e  taken 
by the PHA during th e  fo llow ing five 
years to e lim in ate  the v acan cies. T he 
PHA shall:

(i) State p ro ject-sp ecific  a ctio n s that it 
is taking or in tend s to take that w ill 
elim inate v acan cies, su ch  as

m od ern ization , d em o litio n , un it 
red esign  or con v ersio n , d en sity  
red u ction , d isp o sitio n , m o d ifica tio n  o f 
occu p an cy  p o lic ies , s ite  and Security 
im p rovem ents, and  other p h y sica l or 
m anagem ent im p rovem ents; and

(ii) For each  p ro ject id en tified , set out 
a sch ed u le  for com p letin g  th e  actio n s 
id en tified  in  paragraph (b)(3)(i) o f  th is  
section  and rem oving the d w elling  u n its  
from  the PH A ’s inventory o f vacant 
u n its . If  the tim ing o f any actio n  is  
dep endent up on  a HUD approval or 
d ecision inak ing  p rocess, th e  sch ed u le  
for th e  PHA actio n  m ay be p resented  in 
term s o f a sp ecified  tim e p eriod  
fo llow ing com p letio n  o f th e  HUD 
process. For each  actio n , th e  sch ed u le  
sh a ll in clu d e th e nu m ber o f vacan cies  
that w ill be elim in ated  by th e end  o f 
each  12-m onth  period  after th e  PHA 
begins to receiv e assistan ce  under th is 
subpart.

(iii) F o r u n its  vacated  during the last 
tw o years, w hen  th e  PHA h as been  
un able to return these  u n its  to 
occu p an cy  w ith in  30  days from  th e date 
th e  un its b eco m e v acan t, th e  p lan  sh all 
d escribe  action s p lan n ed  to  ach iev e  at 
least a 30-day turnover rate.

(4) Identifying any im p ed im en ts that 
w ill prevent e lim in a tio n  o f  the 
v acan cies  w ith in  the five-year period;

(5) Identifying any vacan t u n its 
funded for m od ern ization , m ajor 
reco n stru ctio n , d em o litio n , or 
d isp o sitio n  activ ities ;

(6) Identifying any vacant dw elling 
u n its  that are e lig ib le  for m od ern ization , 
m ajor reco n stru ctio n , d em o litio n , or 
d isp o sitio n , but have not b een  funded or 
approved for these  a c tiv ities  and  are not 
lik e ly  to  b e  funded or approved for at 
least three years. T h e  statem ent shall 
in clu d e an estim ate  o f th e  am ount o f 
assistan ce  n ecessary  to com p lete  the 
m od ernization , m ajor reco n stru ctio n , 
d em olition , or d isp o sitio n  o f these 
u n its;

(7) Identifying any vacant u n its not 
id en tified  un d er paragraphs (b)(5) and 
(b)(6) o f th is  section . T h e  statem ent 
sh a ll in clu d e a d escrip tio n  o f any

approp riate activ ities  relatin g  to 
e lim in atio n  o f the v acan cies  in  these 
u n its  and  an  estim ate  o f th e  am ount o f 
assistan ce  necessary  to carry out the 
ac tiv ities  id entified  under th is  
paragraph;

(8) Setting  forth an agenda for 
im plem entation  o f m anagem ent 
im provem ents during th e first fiscal 
year beginn ing after su b m issio n  o f the 
plan. I f  th e  tim ing o f  any im provem ent 
is  dep endent up on a HUD approval or 
d ecisionm aking p rocess, th e  sch ed u le  
for th e  im provem ent m ay be presented 
in  term s o f a sp ecified  tim e period 
fo llow ing com p letio n  o f th e  HUD 
p rocess. T h e  agenda should  in clu d e  any 
m anagem ent im p rovem ents 
recom m ended  by  th e  assessm en t team  
pursuant to § 9 6 8 .4 1 0  and an  estim ate  o f 
th e  am ount o f assistan ce  n ecessary  to 
im p lem ent the m anagem ent 
im p rovem ents; and

(9) O f any o ther in form ation  that the 
S ecretary  sh all deem  approp riate, as 
provided  in  th e  ap p licab le  NOFA. Su ch  
in form ation  m ay in clu d e budget 
d ocu m ents, in  the case  o f  any PHA. that 
is  ap p ly ing  for funds un d er a N OFA.

(c) H o u s i n g  s t a n d a r d s , T o  the extent 
that a p lan  in v olv es m od ernization , 
reco n stru ctio n , or reh ab ilita tio n  
a c tiv ities  that have not been  funded or 
approved p rev iously  and are not 
p lanned  to  be undertaken  using 
C om p rehensive Grant Program  funds, 
th e  p lan  m ust re flect cost estim ates that, 
at a m in im u m , are based  on:

(1) F o r in d iv id u al w ork item s funded 
un d er the program , co m p lia n ce  w ith 
m od ern ization  standards, as set forth in 
HUD H andbook 7 4 8 5 .2 , as revised ; and

(2) F o r each  vacant u n it on w h ich  
funds are exp en ded , co m p lian ce  o f the 
u n it w ith  th e  H ousing Q uality  
Stand ards, as set forth in  24  CFR 
8 8 2 .1 0 9  and as am ended by the 
regulations con cern in g  lead-based  paint 
in  p u b lic  housing in  24  C FR part 35.
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DEPARTMENT OF AGRICULTURE 

Forest Service

36 CFR Part 292
R!N 0596-AA88 v

Hells Canyon National Recreation 
Area—Private Lands

AGENCY: Forest Service, USDA.
ACTION: Final rule.

SUMMARY: This final rule implements 
section 10(a) of the Hells Canyon 
National Recreation Area Act of 1975. 
The Act directs the Secretary of 
Agriculture to promulgate rules and 
regulations deemed necessary to guide 
the use and development of private 
lands within the Hells Canyon National 
Recreation Area. This rule establishes 
the baseline standards of private land 
use and development that are 
compatible with the purposes of the Act 
and that, if not met, could result in the 
Secretary’s use of the private land 
acquisition authority' provided by the 
Act. The intended effect is to ensure 
that the values of the HCNRA will be 
protected and preserved, and as 
envisioned by the Act, that traditional 
ranching, grazing, farming, timber 
harvesting, and other uses can be 
perpetuated. ’
EFFECTIVE DATE: This rule is effective 
June 13,1994.
FOR FURTHER INFORMATION CONTACT:
Tom Lennon, Branch Chief, Special 
Designations, Recreation, Heritage, and 
Wilderness Resources Staff, Forest 
Service, (202) 205-1423 or Ed Cole,
Area Ranger, (503) 426-4978.
SUPPLEMENTARY INFORMATION: 
Background

Congress established the Hells 
Canyon National Recreation Area 
(HCNRA) by the Act of December 31, 
1975 (the Act) in order to assure that the 
natural beauty, and historical and 
archaeological values of the Hells 
Canyon area are preserved for this and 
future generations, and that the 
recreational and ecologie values and 
public enjoyment of the area are thereby 
enhanced. Public Law 94—199, 89 Stat. 
1117 at Sec. 1 (codified at 16 U.S.C. 
460gg et seq.).

Section 10 of the Act directs the 
Secretary to promulgate such rules and 
regulations as are deemed necessary to 
accomplish the purposes of the Act, 
including standards for the use and 
development of privately owned 
property within the HCNRA. Section 10 
further provides that the Secretary may 
use the land acquisition authority in

section 9 of the Act to implement the 
rules and regulations promulgated 
pursuant to section 10. As for the Snake, 
Rapid, and Imnaha Wild and Scenic 
Rivers, the governing authority for land 
acquisition is found in section 6 of the 
Wild and Scenic Rivers Act. Both 
section 9 of the Act and section 6 of the 
Wild and Scenic Rivers Act restrict the 
Secretary’s condemnation authority; i.e. 
acquiring land without the consent of 
the landowner.

On December 14,1993, the Forest 
Service published a proposed rule that 
would establish the standards for the 
use and development of private lands in 
the HCNRA (56 FR 65300). The purpose 
of the proposed regulations was to make 
clear those circumstances which would 
trigger possible use of the Secretary’s 
Condemnation authority. The proposed 
rule established categories of private 
land and standards for the use and 
development of private land within a 
given category. Compliance with the 
standards would generally be deemed 
consistent with the purposes for which 
the HCNRA was established. Violation 
of the standards would generally be 
deemed inconsistent with the purposes 
for which the HCNRA was established, 
and, thus the lands could become the 
subject of federal acquisition. Thus, the 
proposed rule sought to make clear to 
affected landowners those uses that 
could continue or be undertaken 
without risk of federal acquisition.

Throughout its efforts to devise 
regulations applicable to private lands 
within the HCNRA, the Forest Service 
has sought to avoid direct regulation of 
private lands and their uses. Instead, the 
agency has sought to define those uses 
of private lands that are consistent with 
the purposes for which the HCNRA was 
established, to encourage retention of 
traditional and valid private land uses 
as established by the Act, and, thereby, 
to avoid having to exercise the 
condemnation authority granted the 
Secretary by the Act. Under the 
proposed rule, the Forest Service would 
not seek to regulate per se or enjoin 
proposed uses or developments on 
private land. Rather, the agency chose to 
set forth in the proposed rule standards 
for private land use and development, 
which establish the basis for using the 
secretary’s land acquisition authority in 
the HCNRA. The proposed rule also 
established a mechanism by which a 
landowner could petition for a change 
in land category assignment and a 
mechanism by which a landowner 
could determine whether an existing or 
proposed land use or development was 
in compliance with the standards of the 
rule. The Forest Service may also 
initiate a noncompliance determination

on its own without having first received 
a landowner request.

Under the proposed rule, the 
Secretary would not acquire the subject 
land or interests therein unless it was 
with the consent of the landowner in 
those cases where a landowner was in 
compliance with the applicable 
standards. If, however, the landowner 
was not in compliance, the Secretary 
could acquire a fee simple or lesser 
interest in the subject land without the 
landowner’s consent. The proposed rule 
also provided landowners and other 
interested parties an opportunity to 
appeal a compliance or noncompliance 
determination.

Eight letters expressing a variety of 
viewpoints were received during the 60- 
day comment period on the proposed 
rule. These letters contained the views 
of a power company, a powerboat 
association, a preservation group, a local 
county government, another agency of 
the federal government, an ad hoc 
citizens river committee, a state 
agricultural organization, and a local 
chapter of the same organization. The 
comments contained in these letters 
have been carefully considered in the 
adoption of this final rule. The 
Department appreciates the time and 
energy the reviewers invested in 
preparing these letters and articulating 
their concerns on the proposed rule.

All comments received are available 
for review in the Office of the Director, 
Recreation, Heritage, and Wilderness 
Resources Staff, Auditors Building, 4th 
Floor, 2 0 1 14th Street SW at 
Independence Avenue SW., 
Washington, DC, during regular 
business hours (8 a.m. to 4:30 p.m.) 
Monday through Friday.
Analysis of Public Comment

Comments on the proposed rule dealt 
both with general issues, such as the 
scope and extent of the Secretary’s 
authority under this rule, as well as 
discrete issues relating to specific 
provisions enumerated in the proposed 
rule. In addition, there were several 
comments urging that language in the 
Supplementary Information section of 
the proposed rule be corrected and/or 
clarified. A summary of the comments 
and the Department’s response follows.

General Comments

1. Scope and Extent o f  the Secretary’s 
Authority Under This Rule

Two reviewers raised a number of 
concerns regarding the use of the 
Secretary’s land acquisition authority to 
effectuate the standards set out in the 
rule for private land use and 
development. The comments reflected
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the divergent views of the reviewers 
and, to some degree, a 
misunderstanding of the system as 
envisioned in the proposed rule. The 
comments received on this issue and the 
Department’s response follow.

Comment: The Secretary is 
im perm issibly engaged in the zoning o f  
private lands in the HCNRA. One 
reviewer suggested that the process set 
forth in the proposed rule which 
establishes land use categories and 
allowable uses within those categories is 
“zoning.” Further, this same reviewer 
noted that the acquisition of lands 
without the landowner’s consent is 
“zoning.” Finally, this reviewer noted 
that using condemnation to ensure 
compliance is an extreme measure and 
that the Forest Service should attempt to 
“work in harmony” with the private 
landowners in the HCNRA to ensure 
compliance.

Response. The proposed rule does not 
vest the Secretary with zoning authority. 
Zoning is defined as the division of a 
community into areas in each of which 
only certain designated uses of land are 
permitted, so that a community may 
develop in an orderly manner.

While the end result may be the same 
in terms of protecting an area against 
potentially incompatible land uses, 
there is an important distinction 
between the exercise of a local 
government’s zoning authority and the 
federal government’s eminent domain 
authority. Zoning laws are rooted in the 
exercise of a state’s police power 
(usually delegated to a subdivision of 
the state) to prevent persons under its 
jurisdiction from using their property to 
the detriment of the general welfare.
The power of eminent domain, on the 
other hand, is the power to acquire, or 
to authorize the acquisition of, private 
property for a public use. or purpose 
without the owner’s consent, - 
conditioned upon the payment of just 
compensation. Because, zoning laws 
ordinarily do not constitute a taking of 
property for public use for which 
compensation must be paid, they differ 
substantially from the government’s 
right to determine the use of real estate 
under the power of eminent domain, 
which requires just compensation.

In the preamble to the proposed rule, 
the agency went to great length to 
explain that the mechanism by which 
the Secretary would protect the HCNRA 
from incompatible private land use and 
development was through acquisition 
(condemnation) rather than regulation 
(injunction). In the conclusion to the 
preamble of the proposed rule [58 FR 
65304, Col. 2], the agency expressly 
stated that: “The proposed regulations 
have been carefully drafted to avoid any

conflict with local zoning authority and 
any appearance that the Forest Service 
desires to regulate private land uses.” 
Relying on acquisition authority to 
enforce zoning ordinances is entirely 
consistent with sections 9 and 10 of the 
Act. Moreover, this approach is the least 
intrusive to the private landowners in 
the HCNRA, and it will not duplicate 
the role nor supplant the authority of 
the local governmental units in the 
HCNRA.

Finally, the Department agrees with 
the reviewer’s observation that 
condemnation is an extreme measure to 

/ enforce compliance with the standards 
set out in this rule. As was stated in the 
conclusion to the preamble to the 
proposed rule [59 FR 65304, Col. 2], 
“The agency views the use of 
condemnation authority as a last resort 
to protect the HCNRA,” to be instituted 
only where other, more harmonious 
measures and attempts to cooperate 
with the landowners do not succeed.

Comment: The Secretary should m ore 
actively regulate private lands in the 
HCNRA. Ironically, while one reviewer 
asserted that the Forest Service had 
virtually usurped local zoning authority 
over the private lands in the HCNRA, 
another reviewer stated that the Forest 
Service was obligated to assert a more 
vigorous regulatory role over these Same 
lands. In particular, this reviewer 
asserted that relying on the 
condemnation authority delegated to the 
Secretary in section 9 of the Act will not 
adequately protect the HCNRA and that 
the Forest Service must exercise its 
“inherent regulatory authority” over 
private lands that are adjacent to federal 
lands.

R esponse: In order to properly 
respond to this comment, the following 
two questions must be addressed—(1) 
Does the Secretary have an “inherent 
regulatory authority” vis-a-vis private 
lands in the HCNRA? and (2) If so, is its 
exercise necessary to comply with the 
HCNRA Act?

The Department does not dispute the 
proposition that, pursuant to the 
Property Clause of the Constitution, 
Congress has delegated to it the 
authority to regulate and administer 
National Forest System lands under the 
Organic Act; the Multiple-Use, 
Sustained-Yield Act; the National Forest 
Management Act; the Forest and 
Rangeland Renewable Resources 
Planning Act; the Wilderness Act; the 
Wild and Scenic Rivers Act; and the 
HCNRA Act, to name just a few. In 
furtherance of those enactments, 
regulations throughout title 36 of the 
Code of Federal Regulations vest broad 
authority in the Forest Service to 
manage National Forest System lands

and many of the activities that occur 
thereon.

However, these authorities are 
confined to National Forest System 
lands and do not apply to private lands. 
The options regarding regulation on 
private lands are considerably more 
limited. To begin with, the Forest 
Service cannot “zone” private lands as 
that term is commonly understood. 
“Zoning” is an authority that is reserved 
to the States and their subdivisions 
under the Constitution. Congress 
examined this issue prior to the 
establishment of the Cape Cod National 
Seashore many years ago. Their analysis 
then is instructive today.

The Federal Government does not have 
authority to directly enact zoning laws 
applicable to private property in any of the 
States. If it had such authority, the task of 
preserving an area such as lower Cape Cod 
in such a way as to safeguard the interests 
of private landowners might be somewhat 
simplified, for Congress could simply enact 
a zoning law for the area. However, in the 
division of powers between the States and 
the Federal Government, it is wisely left to 
States to adopt zoning laws * * *

For this reason, [the Act] requires the 
Secretary of the Interior to issue regulations 
as soon as possible after the enactment of the 
bill setting forth the standards which must be 
met by town zoning bylaws for purposes of 
suspending his power of eminent domain.

The only regulatory authority that the 
Forest Service possesses relative to 
private lands is its authority as a 
landowner to enjoin activities on 
adjacent or nearby lands which threaten 
the National Forest land, v  ‘

It is the considered judgment of the 
Department that the acquisition of lands 
or interests therein, in conjunction with 
locally established zoning measures, 
remains the most efficient and viable 
system to legally control potentially 
incompatible land use and development 
in the HCNRA. This is the thrust of this 
rule. Its success depends on the best 
efforts of the Forest Service, State and 
local governments, and landowners in 
the HCNRA.

However, this rule should not be 
construed to foreclose the Agency’s 
right to enjoin certain activities which 
threaten to compromise the values for 
which the HCNRA was established. 
Whether such action is warranted 
would need to be decided on a case-by
case basis. In the event that a nuisance
like activity should arise in the future 
which threatens the HCNRA, the Forest 
Service would be fully authorized to 
exercise its prerogative as a landowner 
to seek to get the activity terminated or 
modified so as to eliminate the 
deleterious effects on National Forest 
System lands.
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Com m ent: Snake River water rights. 
One reviewer suggested that the rule 
should address withdrawals and 
diversions of water from the Snake 
River that are used for irrigating 
traditional farming and ranching 
activities in and around the HCNRA. 
This reviewer urged that the rule 
prescribe: how much water can be 
diverted, the time and purpose of 
diversion, and whether the diversion 
should be phased out so water may be 
retained in the Snake River.

R esponse.The use of water from the 
Snake River is an integral component of 
many of the traditional farming and 
ranching operations occurring in the 
HCNRA. While the reviewer’s concern 
may be legitimate and this rule would 
present an appropriate vehicle to 
address these concerns, Section 6 of the 
Act expressly prohibits the 
incorporation of these suggestions into 
this rule as follows: No provision of this 
Act, nor any regulations issued 
hereunder, shall in any way limit, 
restrict, or conflict with present and 
future uses of the waters of the Snake 
River and its tributaries upstream from 
the boundaries of the (HCNRA] created 
hereby, for beneficial uses, whether 
consumptive or nonconsumptive, now 
or hereafter existing, including, but not 
limited to, domestic, municipal, 
stockwater, irrigation, mining, power, or 
industrial uses.

Com m ents: A ccess to private land. 
One reviewer stated that access is an 
integral part of the traditional uses 
recognized under the HCNRA Act and 
should not be arbitrarily limited since 
such limitations would reduce property 
value and restrict traditional uses.

R esponse. While the reviewer did not 
make clear how the proposed rule 
would limit access to private lands, nor 
did the reviewer offer suggestions for 
addressing the access issue, the 
Department notes that the proposed rule 
was silent on the issue of access and 
nowhere can it be inferred that the rule 
would permit the Forest Service to 
arbitrarily limit such access. The 
Department does not believe that this 
rule needs to address access, since 
section 1323 of the Alaska National 
Interest Lands Conservation Act 
(ANILCA) requires that access be 
granted to nonfederally owned lands 
located within the National Forest 
System. Agency rules at 36 CFR part 
254, subpart E implement section 1323 
and already apply to private lands 
within the HCNRA which are subject to 
the terms and conditions for reasonable 
ingress and egress that may be imposed 
by the Forest Service.

Com m ent: Monitoring. One reviewer 
noted that the proposed rule failed to

L

establish a system whereby the use and 
development of private land in the 
HCNRA could be monitored by the 
Forest Service to detect violations. 
According to this reviewer, the rule is 
“grossly deficient, and contrary to law 
in this respect.”

R esponse. While there was no 
provision for monitoring in the 
propòsed rule, this rule is not somehow 
legally insufficient as a result. 
Monitoring by the Forest Service can 
occur in a number of ways and need not 
be expressly provided for or authorized 
in this rule. For instance, monitoring 
can occur by reviewing the actions of 
the local government regarding private 
land use and development issues. The 
Forest Service also can and does 
monitor private land use and 
development through routine aerial 
photographs for fire prevention and 
control, forest pest management, and 
landscape planning and management 
and on-the-ground observations from 
adjacent National Forest land. 
Additionally, where the Forest Service 
receives permission from the 
landowner, monitoring could also be 
accomplished via an on-site 
investigation.

In the proposed rule, monitoring also 
would be accomplished through the 
compliance determination process 
which is optional on the part of the 
landowner. Although the Department 
believes that monitoring was never 
eliminated from thè Forest Service’s 
responsibilities by the proposed rule, it 
also believes that monitoring is so 
important that it would like to make 
clear that the Forest Service may 
monitor the uses and developments on 
private lands at any time it believes it 
has good reason to be concerned about 
the protection of the values for which 
the HCNRA was established. To 
emphasize this point, the final rule adds 
a new standard in § 292.24, paragraph 
(b)(2) which states that the Forest 
Service may initiate the compliance 
process on its own without having first 
received a landowner request. This 
standard clearly shows that the Forest 
Service may initiate the determination 
of compliance process, where the 
agency has reason to believe, based on 
monitoring or other information, that 
the landowner may be violating the 
standards for private land use and 
development established by this rule.
Specific Comments on Proposed 
Subpart E of 36  CFR Part 292

The following is a discussion of 
comments that were received pertaining 
to specific sections of the proposed rule 
and the changes, if any, resulting from 
the comments. No comments were

received on § 292.20, Purpose and 
Scope, or on § 292.25, Information 
Requirements, and no substantive 
modifications have been made to the 
text of these sections, although editing 
for improved readability and word 
choice was made. Accordingly, neither 
section is set out for further discussion.
Section 292.21 Definitions

This section listed and defined 
special terms used in this subpart.

Comment: “Farm !forest/grazing 
lan ds.” Two reviewers suggested that 
the definition of “farm/forest/grazing 
lands” be modified to eliminate 
references to watershed protection, fish 
& wildlife habitat maintenance and 
recreational activities as purposes for 
which farm/forest/grazing lands may be 
used. These reviewers felt that these 
additional non-farming uses could pose 
burdensome and expensive 
requirements on the management of 
farming or grazing operations.

R esponse. The reviewers’ concern that 
this definition would result in the 
imposition of additional requirements 
on their operations is unfounded. The 
subject definition is set out in the 
disjunctive. In other words, farm/forest/ 
grazing lands may be used for farm/ 
forest/grazing purposes or for watershed 
purposes, or for fish & wildlife 
purposes, or for recreational purposes, 
or for a combination of the above. The 
inclusion of these terms in this 
definition does not imply that new 
requirements would be incorporated 
into ongoing farming and ranching 
operations in the HCNRA. Of course, 
these farming and ranching operations 
are still subject to applicable federal, 
state, and local laws and ordinances. 
Therefore, the definition is adopted 
without change from the proposed rule. 
However, on consideration of the 
comments on the term “farm/forest/ 
grazing lands,” the Department has 
determined that the definition of “farm/ 
forest/grazing uses” should be modified 
so that it more closely parallels the 
definition of “farm/forest/grazing 
lands.” To that end, a new second 
sentence has been included in the 
“farm/forest/grazing use” definition 
which recognizes that uses related to 
watershed protection, fish and wildlife 
habitat maintenance, and recreational 
activities may also be undertaken on 
these lands. Again, because these 
activities may be undertaken does not 
signify that they must be undertaken. 
The definition of “farm/forest/grazing 
use” also has been rearranged for ease 
of reading and comprehension.

Comment: “Lana m odification .” One 
reviewer noted that the definition of 
“land modification” in the proposed
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rule included road construction as an 
example but that the circumstances 
under which road construction would 
be accommodated in conjunction with 
access needs for the purpose of 
maintaining and constructing utility 
facilities were unclear.

Response. The Department agrees that 
the potential applicability of the 
definition of “land modification” to 
utility maintenance activities is unclear. 
Indeed, while “land modification” was 
included in § 292.21 of the proposed 
rule, it was not used elsewhere; 
therefore, it has been deleted from the 
fmal rule. Absent this term, the 
Department construes the standard at 
§ 292.23(a)(4) of the final rule as 
accommodating reasonable road access 
to utility facilities provided that such 
access is associated with the routine and 
necessary maintenance of these 
facilities.

In addition, further review of the 
definition section disclosed that the 
terms, “Comprehensive management 
plan,” “seasonal feedlots,” and 
“zoning”, were not used in the 
proposed rule; accordingly, those terms 
have not been retained in the final rule. 
All other terms and their definitions are 
retained without change in the final 
rule.
Section 292.22 Land Category 
Assignments

The proposed rule established four 
categories to which private lands in the 
HCNRA would he assigned and would 
require that maps showing private lands 
and the categories to which they have 
been assigned be on file and available 
for public inspection at the Ranger’s 
office.

Comment. One reviewer complained 
that the map identifying the private 
lands in the HCNRA and the land use 
category to which they had been 
assigned was not available for review 
during the comment period on the 
proposed rule.

Response. The Department regrets 
that the map was unavailable, since this 
could have been of some assistance to 
the parties in the preparation of their 
comments on the rule. The Department 
has modified this section in the final 
rule to require the map (or maps) to be 
prepared and available for review not 
later than 60 days after the effective date 
of this regulation and also to require the 
Ranger to give notice of the availability 
of the maps in the local newspapers of 
record. If any parties are concerned 
about a specific land category 
assignment, they can make their 
concerns known to the Forest Service at 
that time, and the Forest Service will 
consider these concerns prior to the

adoption of a final map. No other 
changes were made to this section.
Section 292.23 Standards o f  
Com patible Land Use and D evelopm ent

The proposed rule would establish 
standards of private land use and 
development that reflect traditional and 
valid uses of private lands in existence 
as of December 31,1975 for four 
categories of land use. These categories 
were farm/forest/grazing, mining, 
residential, and commercial land. The 
standards for these land categories were 
intended to guide the Ranger in 
determining whether uses of a private 
parcel are compatible with the purposes 
for which the HCNRA was established. 
Some standards applied to all categories 
of private lands, while others were 
specific only to a particular land 
category. Standards were prescribed to 
allow conformity of private land uses 
and developments with the laws of 
various jurisdictions. Among other 
things, the proposed rule set standards 
for the screening and blending of new 
and replacement structures, banned 
solid waste and hazardous substance 
disposal sites, required utility lines to 
be buried, disallowed new or 
replacement structures in wilderness, 
and provided for the protection of 
historic and archaeological sites.

Comment: E xpense o f underground 
utility installation. One reviewer noted 
that the standard in § 292.23(a)(4) 
regarding the placement of new or 
replacement of existing utility lines 
underground could be prohibitively 
expensive and environmentally 
damaging.

Response. While this standard clearly 
establishes a preference for 
underground utility installation 
wherever feasible, the Department is 
well aware of thè rugged and varied 
terrain in the HCNRA and the difficulty, 
if not impossibility, of installing utility 
lines underground in certain areas. It is 
for that reason that the standard in the 
proposed rule regarding underground 
utility installation included the caveat 
“where ground conditions and 
topography permit.” Therefore, a change 
in the final rule was necessary. It is 
recognized that, by necessity, the 
evaluation of the location of utility lines 
must be made on a case-by-case basis.

Comment: W ilderness structures. One 
reviewer opposed the standard in 
§ 292.23(a)(5) which provided that no 
new structures could be developed on 
private lands within the boundaries of 
the Hells Canyon Wilderness in the 
HCNRA. This reviewer stated that this 
standard oversteps the professed bounds 
of the law. This reviewer further 
contended that such a restriction should

apply only if the structure would be 
visible from the wilderness, since 
otherwise there would be no negative 
effect on anyone’s wilderness 
experience. The reviewer also stated 
that nothing in the Wilderness Act 
permitted wilderness visitors to trespass 
on private lands.

R esponse. The intent of the rule is, 
where deemed necessary, to apply the 
same standards for private land uses 
and developments to lands within the 
designated wilderness boundaries, as 
would be applied outside of wilderness. 
Under the proposed rule, those lots 
within wilderness would be classified 
as farm/forest/grazing lands. Most of the 
private land parcels within wilderness 
are less than 160 acres, and so, even 
without the wilderness lands restriction, 
the proposed rule would not consider 
the development of any new residences 
appropriate.

In developing the proposed rule, the 
Department determined that the 
protection of the wilderness resource is 
paramount. Congress designates 
wilderness to protect and preserve a 
variety of natural resource and other 
values; scenic value is only one of many 
attributes. Uses and developments on 
private lands have the potential to 
impact a full range of wilderness values, 
including scientific, cultural, historical, 
and water quality values. One of the 
most important aspects of the 
recreational experience within 
wilderness is the opportunity for 
solitude and to experience an area 
where man is only a temporary visitor.
A standard which would allow 
development of new structures so long 
as they are not visible from the 
wilderness simply ignores the fact that 
other, non-visual impacts may result 
from the construction of new structures. 
Furthermore, the Forest Service is 
unaware of any location from which a 
new structure could be developed 
within the wilderness and also not be 
visible because of the area’s topography. 
As noted in the proposed rule, the 
repair and maintenance of existing 
structures that may be located on 
private land within a wilderness is not 
affected by this standard. Therefore, 
after considering this comment, no 
change was made in the final rule 
regarding the construction of new or 
replacement structures in wilderness.

Comment: Lack o f  standards fo r  
livestock grazing, tim ber harvesting, 
pesticide application , w ater quality, and 
ground disturbing activities. One 
reviewer objected to the lack of 
standards in the proposed rule for 
livestock grazing, timber harvesting, 
pesticide use, water quality protection,
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and ground disturbing activities on 
private lands.

Response. This concern is fully 
addressed by the proposed rule. In 
determining what approach it should 
take to the regulation of private lands, 
the Forest Service determined that if 
other federal, state, and local laws and 
ordinances are enforced, then the 
HCNRA Act’s purposes would be 
accomplished. Accordingly, in 
developing the proposed rule, the 
agency assessed existing ordinances and 
laws for their capability to protect on 
private lands the values for which the 
HCNRA was established. In many 
instances, the proposed rule expressed 
these local ordinances as standards.

However, the proposed rule made it 
very clear that other laws would be 
enforced; if not by the promulgating 
government, then, if necessary, by the 
Forest Service through acquisition 
(condemnation) action. In § 292.23 
paragraph (a)(1), the final rule retains 
the language of the proposed rule, with 
minor editing, to make clear that land 
uses are compatible if they conform to 
applicable local, state, and federal laws. 
This provision is intended to cover such 
matters as those referred to by the 
reviewer. Examples of the types of 
ordinances and laws that this clause 
refers to include the following: Oregon 
Forest Practices Act; Idaho Forest 
Practices Act; Idaho Water Quality 
Standards and Wastewater Treatment 
Requirements; Oregon Water Quality 
Standards; and the Idaho Agricultural 
Pollution Abatement Plan. The 
Department is not aware of any situation 
which merits standards different from 
those currently imposed by other laws. 
The proposed rule addressed the 
concerns raised by this reviewer by 
providing for compliance with 
environmental and other laws and 
ordinances. Therefore, no modification 
has been made in the final rule as a 
result of this comment.
Additional Changes Adopted in the 
Final Rule

In the process of reviewing the 
comments on § 292.23, the Department 
recognized the need to make two other 
changes.

1. R esidences on less than 160 acre 
parcels in farm /forest/grazing lands. As 
drafted, the provision at § 292.23(b)(1) 
that limits residences on farm/forest/ 
grazing lands to minimum lots of 160 
acres could be interpreted to mean that 
an existing house on a lot that is less 
than 160 acres would prompt the 
Secretary to exercise the acquisition 
authority. This is not the Department’s 
intent. It is recognized that some of 
these smaller parcels have existed with

residential developments for years and 
there is no reason that they should not 
continue as a recognized nonconforming 
use. Consequently, the final rule is \ 
modified to make clear that 
nonconforming lots (i.e., less than 160 
acres) with permanently affixed 
residences (i.e., constructed on a 
foundation or basement), existing on the 
effective date of the final rule, are in 
compliance with the Act.

2. Sites used fo r  the extraction o f  
com m on m ineral m aterials. The 
proposed rule, at § 292.23 (a)(7), would 
only allowed extraction of common 
materials for road construction and 
maintenance and would limit sites to 
not exceed 5 acres. The use limitation 
ignored other forms of construction that 
may also use smaller quantities of 
materials, such as in the repair or 
construction of structures. It is 
impractical to require a landowner to 
find a gravel source outside of the 
HCNRA boundaries, when a source may 
exist already within a mile of his or her 
property. Upon reconsideration, the 5 
acre size limit appears to be excessive 
for the foreseen uses for this resource 
and the esthetic concerns for the 
HCNRA. Therefore, the final rule is 
modified to eliminate the references to 
only road construction and maintenance 
and to decrease the size limit to not 
exceed 2 acres. As written, the final rule 
may be more generally applied to the 
extraction of common mineral materials 
for construction and maintenance 
purposes so long as these sites have 
screening and are less than 2 acres in 
size.
Section 292.24 D etermination o f 
C om pliance and N oncom pliance

Under the proposed rule, this section 
provided an optional compliance 
determination process so that the 
landowner could obtain assurance from 
the Ranger that existing or proposed 
uses of their land are compatible with 
the Act and thus would not be acquired 
by the Secretary without their consent.
A notice of noncompliance would mean 
that a proposed or actual land use does 
not comply with the standards in 
§ 292.23 and thus, could potentially 
trigger the initiation of the Secretary’s 
land acquisition authority, as authorized 
by the Act. This section also proposed 
a process for reviewing a compliance or 
noncompliance decision.

Comment: N oncom pliance results in 
condem nation. One reviewer thought 
that the system to determine compliance 
or noncompliance was flawed because a 
finding of noncompliance resulted in 
condemnation.

R esponse. Condemnation is one 
option that may be considered in the

event of a noncompliance 
determination. However, it is not the 
only option. The proposed rule clearly 
states that if the Forest Service makes a 
noncompliance determination, it will 
offer suggestions on how the land use or 
development could be modified to avoid 
this result. As noted previously, 
condemnation is not the tool of choice 
to enforce compliance with the 
standards of this rule—it is the last 
resort. In administering the HCNRA, the 
Forest Service position has been, and 
will continue to be, one which favors 
discussion, negotiation, and cooperation 
with landowners to reach mutually 
satisfactory objectives wherever 
possible.

Comment: Written petition..Three 
reviewers requested that the procedure 
to appeal a determination of compliance 
or noncompliance be modified to 
exclude “other interested parties.” 
These reviewers felt that the petition 
process provided by this rule should be 
strictly limited to the Forest Service and 
the affected landowner and that the 
involvement of outside parties would 
unnecessarily complicate and prolong 
the process. Another reviewer 
supported the petition process as set out 
in the proposed rule.

R esponse. The Department agrees 
with the reviewers that requests for 
reviews of compliance'and 
noncompliance determinations 
involving “other interested parties” 
could be unnecessarily cumbersome and 
time consuming and that the review 
process should be limited to those 
directly affected, i.e. the landowner 
whose property was the subject of the 
determination. Accordingly, in the final 
rule, paragraph (c) of § 292.24 has been 
revised to limit petitions for review to 
affected landowners.

Comment: A cquiescence to local 
zoning ordinances and administration. 
One reviewer felt that the compliance/ 
noncompliance determination 
procedure should be discarded in favor 
of a system in which proposals for use 
and development of private land in the 
HCNRA would be channeled through 
the existing local mechanisms provided 
under the Wallowa County Land Use 
Development Ordinance and the 
Wallowa County Comprehensive Land 
Use Plan. In this alternative, the HCNRA 
Ranger’s role would be limited to that of 
an interested party who would be able 
to testify in favor of or in opposition to 
a proposed use or development. 
However, if the Ranger opposed the 
proposal, it would be his or her burden 
to prove that the proposal is contrary to 
the County Ordinance and Plan. 
According to this reviewer, it is only 
through this mechanism that the
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standard of local citizen involvement 
required by state and local law would be 
satisfied.

Response. This alternative is not one 
that the Department can implement and 
remain consistent with its 
responsibilities under the HCNRA Act. 
The federal interest must be protected 
and cannot be dependent upon, or 
subservient to, state and local zoning 
decisions. In effect, this alternative 
would relegate the Forest Service to the 
status of an interested party whose 
comments would be considered by the 
County in the context of a pending 
development or use proposal. Forest 
Service comments would not be binding 
on the commission, nor would they 
necessarily even be persuasive. It is 
difficult to comprehend how the Forest 
Service could carry out its 
responsibilities under the HCNRA Act 
and effectively ensure that activities on 
the private lands not impair the values 
for which Congress established the 
HCNRA under this system.

It is the hope of the Department that 
the procedures currently in place at the 
state and local level will suffice to 
condition, restrict, or preclude many 
incompatible uses or developments in 
the HCNRA. The standards adopted by 
the final rule are from local zoning 
ordinances and applicable laws that 
already adequately protect the HCNRA. 
The County’s disposition of pending 
development proposals should, in most 
cases, result in decisions that are 
compatible with the purposes of the 
HCNRA Act. However, in the event uses 
or developments are incompatible, or in 
the event that the County Ordinances 
and Plan are amended in such a way as 
to lessen the restrictions on private 
lands which would thereby increase the 
potential threat to the HCNRA, then the 
Forest Service must have the ability to 
enforce the standards needed to protect 
the HCNRA. The rule as proposed 
provides this protection. Therefore, no 
change was made to § 292.24 in 
response to this comment.

Finally, the heading for § 292.24 was 
edited for clarity to read:
“Determination of compliance and 
noncompliance.”
Conclusion ^

Having carefully considered the 
comments received on the proposed 
rule, and explained the basis for 
adopting or not adopting changes 
proposed by reviewers, the Department 
hereby adopts a final rule to ensure that 
the use and development of private 
lands within the Hells Canyon 
Recreation Area are compatible with the 
purposes for which Congress

established the Area and its 
management direction.

The standards established by the final 
rule are those essential to protection of 
the Area. The approach adopted is not 
one of direct federal regulation of 
private land but rather one of relying, to 
the greatest extent possible, on local 
zoning authority. The rule gives private 
landowners notice of those uses that are 
compatible with the purposes of the 
HCNRA, provides a mechanism 
whereby the landowner and the agency 
may determine compliance or 
noncompliance with the standards of 
the rule and gives constructive notice to 
private landowners that incompatible 
uses of private land may trigger the use 
of the Secretary’s condemnation 
authority. Nevertheless this rule is 
predicated on the premise that the use , 
of the Secretary’s condemnation 
authority is to be a last resort and that 
the agency shall make every effort to 
work harmoniously and cooperatively 
with private landowners to ensure 
protection of the HCNRA.
Regulatory Im pact

This final rule has been reviewed 
under USDA procedures and Executive 
Order 12866 on Regulatory Planning 
and Review. It has been determiried that 
this is not a significant rule. This rule 
will not have an annual effect of $100 
million or more on the economy nor 
adversely affect productivity, 
competition, jobs, the environment, 
public health or safety, nor state or local 
governments. This rule will not interfere 
with an action taken or planned by 
another agency nor raise new legal or 
policy issues. Finally, this action will 
not alter the budgetary impact of 
entitlements, grants, user fees, or loan 
programs or the rights and obligations of 
recipients of such programs. 
Accordingly, this final rule is not 
subject to OMB review under Executive 
Order 12866.

Moreover, this final rule has been 
considered in light of the Regulatory 
Flexibility Act (5 U.S.C. 601 et seq.), 
and it has been determined that this 
action will not have a significant 
economic impact on a substantial 
number of small entities as defined by 
that Act. To the extent that the rule 
imposes additional requirements on any 
small entity, these requirements are the 
minimum necessary to protect the 
public interest, are not administratively 
burdensome or costly to meet, and are 
well within the capability of small 
entities to perform.
Takings Implication

Since this rule is premised on the 
formal exercise of the Secretary’s

eminent domain authority, it is not an 
“action” as that term is defined in 
Section 2(c)(1) of Executive Order 
12630. Nonetheless, the Office of 
General Counsel has reviewed this rule 
for takings implications and determined 
that there is no risk of a taking related 
to this rule or its implementation.
Executive Order 12778, Civil Justice 
Reform Act

This rule has been reviewed under 
Executive Order 12778, Civil Justice 
Reform. Accordingly, (1) all state and 
local laws and regulations that are in 
conflict with this rule or which impede 
its full implementation are preempted; 
(2) no retroactive effect will be given to 
this rule; and (3) it will not require 
administrative proceedings before 
parties could file suit in court 
challenging its provisions.
Environmental Impact

This rulemaking was discussed as a 
proposed rule in the final 
Environmental Impact Statement and 
Comprehensive Management Plan for 
the Hells Canyon National Recreation 
Area, pages 155—158. The analysis 
completed for the Comprehensive • 
Management Plan was revalidated in 
April 1990 with the signing of the 
Wallowa-Whitman National Forest Land 
and Resource Management (pages 1-2). 
Information pertaining to the 
environmental analysis may be obtained 
by writing or calling the persons or 
offices listed under ADDRESSES and FOR 
FURTHER INFORMATION CONTACT.

Information collection requirements
As outlined in the rule at § 292.24, a 

landowner may request an optional 
compliance determination from the 
Forest Service. As such, this rule 
contains information requirements as 
defined in 5 CFR Part 1320. These 
information requirements are assigned 
control number 0596-0135 and are 
approved for use through March 1997.
List of Subjects in 36 CFR Part 292

Recreation and recreation uses, and 
National forest.

Therefore, for the reasons set forth in 
the preamble, part 292 of title 36 of the 
Code of Federal Regulations, is 
amended by adding a new subpart E to 
read as follows:

PART 292—NATIONAL RECREATION 
AREAS [AMENDED]

Subpart E—Hells Canyon National 
Recreation Area—Private Lands 
Sec.
2 9 2 .2 0  Purpose an d  scope.
2 9 2 .2 1  D efinitions. -
2 9 2 .2 2  Land category assignm ents.
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2 9 2 .2 3  Standards o f  com p atib le  lan d  use  
and d ev elo p m en t

2 9 2 .2 4  D eterm ination o f  co m p lia n ce  and  
n o ncom pliance.

2 9 2 .2 5  Inform ation requirem ents.

Authority: 8 9  Stat. 3 1 1 7 ; 16  LLS.C. 46Q gg- 
460g g —X3.

Subpart € —Hetts Canyon National 
Recreation Area—Private Lands

§ 292.20 Purpose and scope.

(a) Purpose. The Act establishing the 
Hells Canyon National Recreation Area 
(hereafter referred to as HCNRA) (16 
U.S.C. 46Qgg-46Qgg-L3) encourages the 
retention of traditional and valid uses of 
private land within the HCNRA, such as 
ranching, grazing, fanning, timber 
harvesting, and the occupation of homes 
and lands associated therewith, as they 
existed at the time the HCNRA was 
established on December 31,1975. To 
this end, the Act directs die Secretary of 
Agriculture to promulgate regulations 
establishing standards for the use and 
development of private land within the 
HCNRA and grants the Secretary limited 
condemnation authority to address 
situations where die standards are not 
met. The purpose of this subpart is to 
establish standards that would guide the 
Secretary’s consideration of the use of 
the limited condemnation authority 
granted fey the Act.

(b) Scope. The regulations in this 
subpart establish standards applicable 
to all private property within the 
boundaries of the HCNRA, including 
that within the boundaries o f the Rapid, 
Snake, and Imnaha Wild and Scenic 
Rivers and the Hells Canyon 
Wilderness. The regulations in this 
subpart do not operate to restrict the use 
and development of private property; 
rather, they serve to inform the 
landowner of those uses that are 
compatible with purposes for which the 
HCNRA was established. Uses not 
compatible with these standards could 
result in the Secretary acquiring land or 
interests therein without a landowner’s  
consent.

The regulations in this subpart, in and 
of themselves, do not effect a taking of 
private property, including valid, 
existing water rights, nor do the 
standards established in this subpart 
limit or restrict a private landowner’s  
property use that is compatible with the 
purposes of the Act. The Responsible 
Official may use the regulations in this 
subpart solely to determine whether 
private land uses or developments are 
compatible with the purposes and 
direction of the Act and, if not, to 
determine whether the Secretary should 
consider initiating condemnation

proceedings to acquire land or scenic 
easements.

§292.21 Definitions.
For the purposes of this subpart, the 

following terms axe defined:
Act refers to the act of December 31, 

1975, which established the Hells 
Canyon National Recreation Area (89 
Slat 1117; 16U.S.C. 460gg-46Qgg-13).

A rchaeological sites  are those sites 
containing relics, artifacts, and other 
eyidence of past human cultures 
including historic properties as defined 
by the National Historic Preservation 
Act.

Com m ercial lan d  is land within the 
HCNRA developed for commercial 
purposes as of June 13 ,1994 and which 
is assigned to the commercial land 
category {§292*22). ' .

Condem nation is the acquisition of 
lands or interests therein by the 
Secretary without the consent of the 
owner. In the case of the Act, 
condemnation is a limited authority that 
may be exercised by the Secretary only 
in the event that a standard or standards 
set forth herein are violated for all 
private land categories except mining 
.lands. Where mining lands are involved, 
the Secretary may exercise his or her 
condemnation authority 
notwithstanding the fact that the mining 
land owner has complied with the 
relevant standards of this section.

Conservation easem ent or Scen ic 
easem ent as defined in Section 9(d) of 
the Act “means the right to control the 
use of land in order to protect aesthetic 
values for the purposes o f this Act , but 
shall not be acquired without the 
consent of the owner to preclude the 
continuation of any farming or pastoral 
use exercised by the owner as of the 
date of enactment o f this Act.”

Dude ranching is a business oriented 
primarily towards furnishing small 
groups with an outdoor recreational and 
educational experience associated with 
ranching activities and perpetuates the 
purposes for which the HCNRA was 
established. Dude ranching is 
subservient to the primarily recognized 
ranching operation.

Existing uses are those uses o f or 
developments to pri vate land as of the 
date of enactment o f the Act on 
December 31,1975.

Farm /Forest/Grazing lan ds are those 
lands used for farm, forest, and grazing 
purposes, for maintaining watersheds as 
fish and wildlife habitat, nr for 
providing outdoor recreational 
activities. All such lands are assigned to 
the Farm/Forest/Grazine land category 
in §292.22.

Farm/For&st/Grazipg Use is any 
traditional agricultural, silvicultural, or

livestock management use or 
combination thereof on farm/forest/ 
grazing lands within the HCNRA- This 
includes, hut is not limited to, truck 
farming, growing and harvesting of 
timber, grazing of livestock, 
horticultural use, animal husbandry use, 
horse, cattle, and sheep ranching, and 
preparation and storage of the products 
raised on faim/forest/grazing land for 
on-site use or for disposal by marketing 
or Otherwise, Faran/forest/grazing uses 
may also consist of uses related to and 
in furtherance of the protection of 
watersheds, maintenance of fish and 
wildlife habitat, and the pursuit of 
recreational activities.

H azardous substance includes any 
material so classified under the 
Comprehensive Environmental 
Response, Compensation and Liability 
Act of 1980, as amended {42 Uj&C, 9601 
et seq.).

Mining lan ds are lands primarily used 
for mining purposes as o f June 13,1994 
and which are assigned to the mining 
land category in § 292.22.

Outdoor recreation al activities are 
activities such as camping, picnicking, 
raft iqg, boating, hiking, rock climbing, 
fishing, huntiiyg, horseback riding, and 
the viewing of wildlife or scenery.

Parcel as used in this .subpart refers to 
contiguous tax lots under one 
ownership. For the purposes of this 
subpart, rights-of-way do not divide 
parcels into smaller units.
4 Partition is the division of land into 

lots, and which, under county planning 
ordinances, is identified by a map, 
drawing, or writing which contains the 
descriptions, locations, specifications, 
and dedications far roads, utilities, etc. 
and which has been properly filed with 
the County recorder.

P rivateland  is land not in federal, 
state, tar local government ownership.

Proposed u ses are those uses of or 
development to a private land parcel 
within the HCNRA initiated after June
13,1994.

Hanger is the HCNRA Area Ranger, 
Wallowa-Whitman National Forest, with 
offices located in Enterprise, Oregon, 
Riggins, Idaho, and Claricston, 
Washington, except for the Rapid Wild 
and Scenic River where the term refers 
to the Salmon River District Ranger, Nez 
Perce National Forest, located in 
Whitebird, Idaho.

R ecreational facilities  are facilities 
associated with or required for outdoor 
recreational activities and include, but 
are not limited to, paries, campgrounds, 
hunting and fishing Lodges, and 
interpretive displays.

R esidential lands are lands within the 
HCNRA developed for residential 
purposes as of June 13,1994 and which
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are assigned to the Residential land 
category in § 292.22.

Scenic Easem ent. See Conservation 
Easem ent

Screening is the reduction or 
elimination of the visual impact of any 
structure or land modification as seen 
from any public travel route within the 
HCNRA.

Solid waste is discarded solid 
materials resulting from mining, 
industrial, commercial, agricultural, 
silvicultural, and community activities. 
This term does not include domestic 
sewage or pollutants such as silt or 
dissolved materials in irrigation return 
flows.

Structure is any permanent building 
or facility, or part thereof such as barns, 
outhouses, residences and storage 
sheds. This includes electric 
transmission line systems, substations, 
commercial radio transmitters, relays or 
repeater stations, antennas, and other 
electronic sites and associated 
structures.

Traditional uses are ranching, grazing, 
farming, timber harvesting and the 
occupation of homes and land 
associated therewith within the 
HCNRA, or other activities including 
outdoor recreational activities and 
facilities, which existed on or before 
December 31,1975.

Travel route is a route, such as a 
county or National Forest system road 
or river or trail, that is open for use by 
members of the general public.

§ 292.22 Land category assignments.
(a) Land categories. (1) All privately 

owned lands within the HCNRA are to 
be assigned to one of the following four 
land categories:

(1) Farm/forest/grazing land.
(ii) Mining land.
(iii) Residential land.
(iv) Commercial land.
(2) Not later than August 12,1994, a 

map or maps displaying the privately 
owned lands within the HCNRA and the 
land categories to which they have been 
assigned must be on file and available 
for public inspection at the Ranger’s 
office. The Ranger shall give notice of 
the availability of this map or maps in 
the local newspapers of record.

(b) Changes in land category  
assignment. Lands assigned to the 
Commercial, Residential, or Mining 
category may be reclassified as farm/ 
forest/grazing land so long as the 
intended use or development is 
consistent with the standards in
§ 292.23 and the Ranger has given 
public notice of the proposed change in 
the local newspaper of record and has 
notified adjacent landowners and the 
affected county government at least 30

days prior to any decision on the 
proposed change.

§ 292.23 Standards of compatible land use 
and development

Private land use that conforms to the 
standards of this section is deemed to be 
compatible with the purpose for which 
the HCNRA was established.

(a) Standards ap p licable to a ll private 
lands. As of June 13,1994, the use and 
development of private lands in all land 
categories within the HCNRA is deemed 
compatible with the purposes for which 
the HCNRA was established, if the use 
and development of such lands meets 
the following standards: ,

(1) Use and development conforms to 
applicable local, state, and federal 
environmental, natural resource, 
cultural fesource, and land use 
development law.

(2) All new or replacement structures 
are screened and/or constructed of 
materials that blend with the natural 
environment, except where structures 
typify the architectural style and 
materials of a significant historic era 
such as pre-World War IIt Screening is 
not required, however, for new or 
replacement structures that are 
associated with an existing unscreened 
structure or structures that were not 
screened at the time this rule became 
effective.

(3) No public or commercial solid 
waste disposal sites or hazardous 
substance disposal sites are located on 
private lands within the HCNRA.

(4) All new or replacement utility 
lines are placed underground where 
ground conditions and topography 
permit. This standard does not prevent 
or impair routine maintenance of utility 
lines or related structures in existence 
prior to June 13,1994.

(5) No new or replacement structures 
are developed within the boundaries of 
the Hells Canyon Wilderness, provided 
that existing structures may be repaired 
and/or maintained.

(6) Significant historic, archaeologic, 
or paleontologic sites are protected.

(7) Sites used for the extraction of 
common mineral materials, such as 
gravel, for construction and 
maintenance purposes on all except 
designated mining lands, are screened 
where possible, and are not in excess of 
2 acres in size.

(8) New recreational facilities enhance 
and are compatible with the purpose of 
the Act.

(b) Farm /forest/grazing lands 
standards. The following additional 
standards are applicable to farm/forest/ 
grazing lands:

(1) Except as otherwise provided in 
this paragraph, the minimum lot size for

residential development is 160 acres. 
Only residences associated with farm/ 
forest/grazing uses may be developed. 
Partitions of less than 160 acres may be 
made to provide for the continuation of 
existing commercial agriculture, but 
such partitions may not be developed 
for residential use. Lots of less than 160 
acres existing on June 13,1994, with 
residences permanently affixed to a 
foundation or basement, are considered 
to be in compliance.

(2) Structures are limited to those 
necessary to conduct farm/forest/grazing 
use.

(3) Dude ranching is permitted 
provided it is compatible with the 
purpose and direction of the Act and is 
part of a recognized ranching operation.

(4) New or replacement structures for 
farm/forest/grazing use are not closer 
than 25 feet from a property line or 55 
feet from the center line of a travel 
route.

(c) Mining Lands. (1) The following 
standards are applicable to mining 
lands:

(1) The owner of mining lands must 
consult with the Ranger concerning 
proposed mineral development 
activities prior to submitting a plan of 
operations to the relevant state or 
federal agencies.

(ii) Operations comply with Federal 
and State mining, air quality, water 
quality, hazardous waste, water disposal 
and reclamation standards.

(iii) The type and number of 
structures, including but not limited to 
residences associated with the mining 
activity, are limited to the minimum 
necessary for the use and development 
of the mining lands.

(iv) No new structures are located 
closer than 25 feet from a property line 
or 55 feet from the center line of a travel 
route.

(v) Mining lands are not partitioned.
(2) Notwithstanding compliance with 

the standards of paragraph (c)(1) of this 
section, the Secretary may acquire 
mineral interests in the HCNRA without 
the consent of the owner, if the 
Secretary deems this necessary to meet 
the purposes for which the HCNRA was 
establishe'd.

§ 292.24 Determination of compliance and 
noncompliance.

(a) Com pliance. Landowners may 
request a determination by the Forest 
Service as to whether an existing or a 
proposed use or development complies 
with the relevant standards set out in 
this subpart.

(1) Requests for a determination of 
compliance must be made in writing to 
the Ranger and include the following 
information:
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(1) The current land category -to winch 
the land is assigned (§ 292.23);

(ii) Tire use of development that exists 
or that is proposed for die property;

fm) A statement as to whether a 
change in the land category assignment 
will be necessary to accommodate the 
proposed use or development;

'(rv) The timeframe for implementing 
the proposed use or development; and

(v) A statement as to how the 
proposed use or development satisfies 
the relevant standards of § 292.23 of this 
subpart.

(2) The Ranger shall review the 
request and notify the landowner in 
writing within 45 days whether the 
existing or proposed use or 
development is in compliance with
§ 292.23 of this subpart. The Ranger may 
extend the time for making a 
compliance determination by 30 days if 
additional information is needed.

(b) Noncoxnplianve. (1) In the event 
that the Forest Service determines that 
an existing or proposed use of 
development is not in compliance with

the standards of § 292.23 of this subpart, 
the Ranger shall give the landowner 
written notice of the manner and nature 
of noncompliance. To fee extent 
practicable, the notice will include 
suggestions for achieving compliance. 
The notice also must include a 
statement that the violation o f a 
standard or standards and fee failure to 
cure such violation may result in the 
initiation of oondemnation proceedings 
by the Secretary.

(2) The Forest Service may initiate a 
noncompliance determination on its 
own without having Erst received a 
lan do wner request.

(c.) Written petition . The landowner 
may file a written petition with the 
Forest Supervisor for a review of a 
decision of compliance or 
noncompliance. The Forest Supervisor 
shall render a decision within 30 days 
of the receipt of the petition. A decision 
by the Forest Supervisor constitutes the 
final administrative determination by 
the Department of Agriculture. Petitions

of decisions on lands within the Rapid 
River Wild and Scenic River Corridor 
should he addressed to fee Forest 
Supervisor, Nez Perce National Forest, 
Route 2, P.O.Box 475,Orangeville, 
Idaho 33451}. All other petitions should 
be addressed to the Forest Supervisor, 
Wallowa-Whitman National Forest, P.O. 
Box 907, Baker City, Oregon 97814.

§ 292.25 Information requirements.

The information required by § 292.24 
of .this sufrpart in order for a landowner 
to obtain a determination of compliance 
constitutes an information requirement 
as defined in the Paperwork Reduction 
Act (44 U.S.C. 3507) and has been 
approved for use by fee Office of 
Management and Budget and assigned 
control number 0596-0135.

Dated: Ju n e 6 ,1 9 9 4 .
James R. Lyons,
Assistant Secretary, Natural Resources and 
Environm ent
[FR Doc. 9 4 - 1 4 3 0 5  Filed  6 - 1 0 - 9 4 ;  8 :4 5 a m )
BILUNG CODE 3410-11-M
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1980.................... .............. 28465
Proposed Rules:
6 ...„ .................... .. .............. 28495
210...................... .............. 30218
220............. ........ .............. 30218
246...................... .............. 29549
319...................... .............. 29557 v
372...................... .............. 28814
1530................. . .............. 28286
1710.................... .............. 28495
1726.................... .............. 28924

8 CFR
Proposed Rules:
1.......................... .............. 29386
3 .......................... ...............29386
103...................... .............. 29386
208...................... .......... ....29386
242...................... .............. 29386

9 CFR
77........................ .............. 29185
92........................ ..28214, 29186
94........................ ..28216, 28218

10 CFR
2 ........................... .............. 29187
40........................ ..............28220
Proposed Rules:
9 .......................... .............. 30308
52........................ ............. .29965
72........................ .............. 28496

12 CFR
34........................ .............. 29482
201...................... .............. 29537
208...................... .............. 28761
225...................... .............. 29482
323............. ........ .............. 29482
327...................... .............. 29714
545 ...................... .............. 29482
563...................... ...............29482
564...................... .............. 29482
574...................... .............. 28468
701...................... .............. 29066
Proposed Rules:
26 ........................ ..............29740
203...................... ...............30310
304...................... ...............29965
327...................... ...............29965
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333........................................30316
362.. ............  29559
563b..........:.......... 29480, 29975
575.. .....:.;...::.'.......2948o, 29975

13 CFR

107.............     28471
121.........  ........28231

14 CFR

2 5 ..............28234,28762,29538
3 9 ........... 28475, 28763, 29351,

29353,29354,29355,29540, 
30277,30278,30282,30283, 

30285
7 1 ........... 28245, 28449, 28476,

28477,28478,29189,29190, 
29542,29937,29938,29939, 
29944,29945,29946,29947, 

29948,29949,30288
9 1 ...............     29716
9 7 ........................................... 28479.
Proposed Rules:
Ch. I.......... . . . .. . . . . .2 9 2 1 0 , 29561
13 .. ........................... ......... 29880
16 ............................... ! .....29800
2 7 .................   .......29976
2 9 ....................   .....29976
3 9 ..... ......29210 , 29212, 29391,

2 9 744 ,29745
7 1 ............ 28498, 28499, 29213,

29215 ,29562  
189 .......  ..........29934

17 CFR

Proposed Rules:
2 4 0 .. ....  ..29393, 29398
2 4 9 .. .........  29393, 29398
2 7 0 ..................   .........28286

18 CFR
2 8 4 .........    29716
Proposed Rules:
3 5 ..........................................28297
8 0 3 ......    29563
8 0 4 .. ..........   .......2 9 5 6 3
8 0 5 .....................................29563

19 CFR

10.. ........ .  „ „ ....„„30289
101 ..............   .,30289
111 ..... :..........   .30289
123.. ..:........   30289
128 ...........  .30289
141 .............    30289
143 .. ........................   30289
145.. ...    ...30289
148 ................................   .30289
159 .. ...............................3 0 2 8 9

20  CFR

2 0 0 .. ............................ ...28764
4 0 4 .......  ........3 0 3 8 9

21 CFR

16 .......    29950
7 3 .. ......  28765
101...... . . . . . . . ................  28480
2 7 0 ...........................  ...2 9 9 5 0
3 4 1 .. ..............  ...29172
3 4 6 .. .....    ....28766
3 4 7 ..................... ........... .......28767
5 1 0 .. ...    28768
5 2 0 .. ................................28768
524.. ................ .,.........28768
1270 ......................................29950

Proposed Rules:
Ch. I. ..................     29977
352.. ............     ...29706
600.. ........  ...... ...... .28821
601  ........ ......... 28821
606..................................28822
607.. ............   28822
610.. ..................... ..... 28821
640..................................28822
660........................ ..........28822

22 CFR
123.. ..........  .........29950
124.. .........................„,29950
126................    „.„29950
220...............    ...28769
222....   „.28769

23 CFR
657 ..............................30392
658 .......   30392
660.......................... 30296
710„..„....     30302
712 .   ......30302
713 ............   30302
720..............   30302

24 CFR
42......................... 29326
207.............'................... .28246
213................     28246
215.........   ...29326
220 ..      „...28246
221 .....„...28246, 29326
232....... .„.......... ............ 28246
236.. ......   .......29326
241........ ......................28246
242..........   .„...„..28246
244..................„.„„„„.... 28246
291.. ...„„„...................29506
510...................   .29326
850................  29326
881„.„„.....    29326
882......... .....................29326
883.. .............   .29326
884.. „„.„„„.„„.,..„„„„.29326
900.....................   29326
941.........   „...29326
968....... ..... ................ ..„30472

25 CFR 
Proposed Rules:
256.....     30276

26 CFR
1.. ..    ...30100
20.....   ............30100
25„„„.........  .....30100
301......................29356,29359
602................ „„29359, 30100
Proposed Rules:
1„..... ...... t...... „.......„..„.30180
20.................i..................30180
2 5 „ „ „ . ....... 30180

27 CFR
70...................... ...„.„29366
Proposed Rules:
6„„„....     29215
8.. ....................... :„„.29215
10.;..........   „...29215
11.. .   29215

28 CFR
0.................................„...29717

16.....      29717
5 5 2 .............................. r........30468
Proposed Rules:
16 .......      „29747

29 CFR

7 0 ........... ................. „ „ „ . 29900
Proposed Rules:
103 .......    „„ .„„ .„„„28501
1910......... .„ .„„„ .„28594 , 30389
1 917„„ ....................28594, 30389
1918.. ............... „28594, 30389
2 6 0 9 ............ „„:.;V.ri„29661

30 CFR
7 5 6 . ................. .„„ .„ ,...„„2 9 7 1 9
9 b 6 .„„ ;...............    . . .2 8 2 4 8
9 1 6 ::.„„„„:..„ ...................28769
Proposed Rules:
701  28744
7 7 3 ................................... 28744
7 8 5 . ..............   28744
8 1 6  ........   28744
8 1 7  ..........i ..... ................. 28744
9 0 1 ..................................... ...28302-
9 1 7 .. ...................  28823
9 3 5 .. .......„...7 ..  ...29748
Ch. II...................„„ .„„„„„2 8 3 0 4

31 CFR

2 0 5 .. ............   ...28260
3 5 6 .. ......„ .„ ..„ .„ .„„„„„2 8 7 7 3

32 CFR

251    „ ...29368
3 6 7 .. . ..... .„ ,„ .....„29952
7 0 i„ . .„ „ „ ......,„„„„„„„ .„ ..29721
Proposed Rules:
701 „ „ „ „ .„ ....„ ..„„..„U ,,....28304

33 CFR

100 .. ..................... 28775
1 1 7 „ „ „ „ „ „ ............ 28776, 28778
1 6 5 ........„28262 , 28263, 28778,

2 8 7 8 0 ,2 9 3 6 8 ,2 9 3 6 9 ,2 9 3 7 0 ,
29371

167.. ............................ ....28499
Proposed Rules:
100 .............................. ...29403
1 1 7 .. ........ 28324, 29405, 29406
16 5 „ „ ..„ „ „ „ „ ,„. ..28824, 30389

34 CFR

75.. ....................... :„. .  30258
• 682.................. ...29543

Proposed Rules:
Ch. V l„ .„„ .,„ ,„ .,.^ .v .„„ ..... 28502

36 CFR

242  „ 28922, 29032
2 9 2 ...............„ „ .................. ...30492
1220.. . „„. „„„. : .  ...„28781
1252..............     29191
12 5 4 „ „ „ ..„ v ..„ ^ „ „ .„ ;„ „ „ 2 9 1 91 
1260........     29191

38  CFR

3 .................  29723
17 .. ........ .„ ,„ .„ „„ .„„„„2 8 2 6 4

39  CFR

2 4 1 .. .................................. 29724
9 4 6 ...................   29372

40  CFR

5 2 ............ 28785, 29730, 29731

29732,29953,29956,29957,
30302

6 3 .. .........     „29196
81 .. .;......................28326, 28480
144 .. .........................„„v..29958
170 ................„......„....„„..30264
180..  ..........t  28482, 29543
2 6 0 .. ...............   ..„„.28484
2 6 4 ...........   .29958
2 7 0 .. . ....    29372
2 7 1 ..............................„„.„...29734
2 8 0  ........„ ............„ ........„29958
2 8 1  .....   ..„„„„„...„.2920.1
7 2 1 ........... 29202, 29203, 29204
Proposed Rules: /
Ch. I  ........... ....: ...:..„29750
5 2 ......... ,„ .28503 , 29977, 30326
6 3 .. ... .  29196,29750
8 1 .. ...............„ .„29977,30326
124.. :............ .................. 28680
180 .. ............   „„..:.....29576
2 6 4 ......................... .............. 28504
2 6 5 „ „ „ „ ......  „„......28504
2 7 0 .. ...................28504, 28680
2 7 1 .............................„..„„„.28504
2 8 0 .. ...........  .30448
2 8 1 ........    .........30448
3 7 2 ........     ...29252
721 ..... ..................... 29255, 29258

42 CFR
4 1 2 .. ...   30389
Proposed Rules:
4 1 3 .........  29578

43 CFR
1 7 2 0 ..........:........... .............„29205
2 070 .. .........   ............29205
2 5 1 0 ........    29205
4 7 0 0 .............    28275
83 5 0 ....... ..„...„....„„.....29205
Public Land Orders:
1800 (Revoked In part

by PLO 7062).......„„,„„28791
7 0 4 8 „ , ............„„.29661
7 0 5 6  ...........‘.   ............29206
7 0 5 7  ................ ............ ...28788
7058  ..„„ ..„ ,„„„„„.„„ .„28789
7 0 5 9 .. ............. .... ..........28789
7 0 6 0  .     28790
7061 .„ .......   :.„„.....29545
7 0 6 2  ..  28791
7 063 .. ...__  29544
Proposed Rules:
3 1 6 0 .......    29407

44 CFR
6 5 .......... ........... .......28484, 28485
Proposed Rules
6 7 ..............    28505

45  CFR
4 6 ................................„.„..„.28276

46  CFR
.1 2 ......................... „„.„„.28791
16 .......    „„..„..........28791
Proposed Rules:
4 0 .. ...........  .........29259
154 .. . ....„„„„.„29259

47 CFR
7 3 . „: 29272,  29273
9 0 „ . . . . . . ..... ,¡30304
Proposed Rules:
73.......... „„ ...„ ..„„29408 , 30331
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533.. .../........................... 29480
1801 ..........    ...29960
1802 ............................29960
1804.. ................. -...............29960
1805..........  29960
1807.. ...............29960, 29962
1809.. .    29960
1810.. ........ ,........................29962
1815...................  29960
1822.. .................. „ ............29960
1823...................  29960
1825.. ....  29960
1839........ . . . . .^ ...... ............29960
1843................ ..........„ ........29963
1852.. ..............29960, 29963
Proposed Rules:
7.............    29696
10.. ......................... -  ...29686
37........        .29696

2 4 5 ............................... .....28327
2 5 2 ............................... ........ .28327
1601 .......................................28487
1602 ...................................... 28487
1609........................ . ..........28487
1615 ............................. .......... 28487
1632 .......................................28487
1642............................. .....28487
1646 .......................................28487
1652............................. ..........28487

4 9 C F R
171............................... ..........28487
172...».......................... ..........28487
173............................. ..........28487
174 ............................... ..........28487
178 ............................... ..........28487
179 .............................. ..........28487
195 ........................... ..........29379
Proposed Rules: 
1002.......................................29586

50C FR
17.. .................................... 30254
100.. .:....„ ...........28922, 29032
2 1 6  ...........-......... ......... .........30305
2 1 7  ....................  29545
2 2 6 .......................................... 28793
2 2 7 .. .................  .....29545
3 0 1 ........  29207, 30307
6 25 .. ............   28809, 29207
6 6 3 .......   29736
6 7 1  ............     28276
6 7 2  .2 8 8 1 1 ,2 9 2 0 8 , 29548
6 7 5 ____  2 8 8 1 1 ,2 9 2 0 8 , 29737,

29964 ,30307  
67 6 .............................  28281
6 85 .. ...   28499
Proposed Rules:
15......................   28826
1 7 ...... .....28328 , 28329, 28508,

29778

20................... ............... 29700
630................. ............... 29779
641................. ............... 30389
642................. ............... 28330
671................. ............... 28827
672................. ............... 28827
675......... ....... .;...............28827
676................. ............... 28827
Ch. II............... ...............28838

LIST OF PUBLIC LAWS

Note: No public bills which 
have become law were 
received by the Office of the 
Federal Register for inclusion 
in today’s L is t o f P ub lic  
Laws.

Last List June 6, 1994
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CFR CHECKLIST

This checklist, prepared by the Office of the Federal Register, is 
published weekly. It is arranged in the order of CFR titles, stock 
numbers, prices, and revision dates.
An asterisk (*) precedes each entry that has been issued since last 
week and which is now available for sale at the Government Printing 
Office..
A checklist of current CFR volumes comprising a complete CFR set, 
also appears in the latest issue of the LSA (List of CFR Sections 
Affected), which is revised monthly.
The annual rate for subscription to all revised volumes is S829.00 
domestic, $207.25 additional for foreign mailing.
Mail orders to the Superintendent of Documents, Attn: New Orders, 
P.O. Box 371954, Pittsburgh, PA 15250-7954. All orders must be 
accompanied by remittance (check, money order, GPO Deposit 
Account, VISA, or Master Card). Charge orders may be telephoned 
to the GPO Order Desk, Monday through Friday, at (202) 783-3238 
from 8:00 a.m. to 4:00 p.m. eastern time, Or FAX your charge orders 
to (202) 512-2233.
Title Stock Number Price Revision Date

1, 2 (2 Reserved).......... (869-022-00001-2)....... $5.00 J a n .1 1994

3 (1993 Compilation 
and Parts 100 and 
101)......... ................ ...(869-022-00002-1).... .. 33.00 ’ Jan. 1, 1994

4 ....................................... (869-022-00003-9).... 5.50 Jan. 1 1994

5 Parts:
1-699 ............................... (869-022-00004-7).... .. 22.00 Jan. 1, 1994
*700-1199 ........................ (869-022-00005-5).... .. 19.00 J a n .1 1994
1200-End, 6 (6 

Reserved)................ ... (869-022-00006-3).... .. 23.00 J a n .1 1994

7 Parts:
0-26 ....... ...................... ... (869-022-00007-1).... .. 21.00 Jan. 1, 1994
27-45 ........................... ... (869-022-00008-0).... .. 14.00 Jan. 1, 1994
46-51 ........ ................... ... (869-022-00009-8).... „ 20.00 7 Jan. 1, 1993
52 ......... .................. . ... (869-022-00010-1) ....... 30.00 Jan. 1, 1994
53-209 .......................... ...(869-022-00011-0).... .. 23.00 Jan. 1, 1994
210-299 ........................... (869-022-00012-8) ....... 32.00 Jan. 1, 1994
300-399 ........................ ... (869-022-00013-6).... .. 16.00 Jan. 1, 1994
400-699 ........................ ... (869-022-00014-4).... .. 18.00 Jan. 1, 1994
700-899 ........................ ... (869-022-00015-2).... .. 22.00 Jan. 1, 1994
*900-999 .........................(869-022-00016-1).... .. 34.00 Jan. 1, 1994
*1000-1059 .................. ... (869-022-00017-9).... .. 23.00 Jan. 1, 1994
1060-1119 ....................... (869-022-00018-7).... ... 15.00 Jan. 1, 1994
1120-1199 ......... ............. (869-022-00019-5 ........ 12,00 Jan. 1,-1994
1200-1499 ....................... (869-019-00020-8)....... 27.00 Jan. 1, 1993
1500-1899 ....................... (869-019-00021-6).... .. 17.00 Jan. 1, 1993
*1900-1939 ................ ... (869-022-00022-5)....... 15.00 Jan. 1, 1994
1940-1949 ................... ... (869-022-00023-3)....... 30.00 Jan. 1, 1994
1950-1999 ....................... (869-022-00024-1).... .. 35.00 Jan. 1, 1994
2000-End............. ........ ... (869-022-00025-0).... .. 14.00 Jan. 1, 1994

* 8 ...................................... (869-022-00026-8)....... 22.00 Jan. 1, 1994

9 Parts:
1-199 ............................... (869-022-00027-6).... .. 29.00 Jan. 1, 1994
200-End ....................... ... (869-022-00028-4) ....;.. 23.00 Jan. 1, 1994

10 Parts:
0-50 ................................. (869-022-00029-2)....... 29.00 Jan. 1, 1994
51-199.............................. (869-022-00030-6)....... 22.00 Jan. 1, 1994
200-399 ........................ ... (869-022-00031-4)....... 15.00 7 Jan. 1, 1993
400-499 ...... ..................... (869-022-00032-2).... .. 21.00 Jan. 1, 1994
500-End ....................... ... (869-022-00033-1)....... 37.00 Jan. 1, 1994

11 ...................... ..............(869-022-00034-9)..... 14.00 Jan. 1, 1994

12 Parts:
1-199 ............................... (869-022-00035-7)....... 12.00 Jan. 1, 1994
200-219 ........................ ... (869-019-00036-4).....;/ 15.00 Jan. 1,1993
220-299 ........................ ... (869-019-00037-2) .....„ 26.00 Jan. 1, 1993
300-499 ........................ ... (869-022-00038-1)....... 22.00 Jan. 1, 1994
500-599 ........................ ... (869-022-00039-0)....... 20.00 Jan. 1, 1994
600-End ....................... ... (869-022-00040-3)....... 32.00 Jan. 1, 1994

13 ................................. ... (869-022-00041-1)..... . 30.00 Jan. 1, 1994

Title Stock Number Price Revision Date

14 Parts:
1-59 ......................... ...... (869^)19-00042--9)...... 29.00 Jan. 1 1993
60-139 .............................(869-022-00043-8) ...... 26.00 Jan. 1 1994
140-199 ...........................(869-022-00044-6)....... ... 13.00 Jan. 1 1994
200-1199 .................. ......(869-022-00045-4)....... 23,00 Jan. 1 1994
1200-End.................. ......(869-022-00046-2)........ 16.00 Jan. 1 1994
15 Parts:
0-299 ..............................(869-022-00047-1)....... 15.00 Jon. 1-1994
300-799 ......... ................. (869-022-00048-4)...... 26.00 - Jan. 1 1994
800-End ................... ...... (869-022-00049-7)...... 23.00 Jan. 1 1994
16 Parts:
0-149 .................... ......(869-022-00050-1) ...... 6.50 Jan 1 1994
150-999 .................... ......(869-022-00051-9) ...... 18.00 Jan. 1 1994
1000-End .................. ......(869-022-00052-7)....... 25.00 Jan. 1 1994

17 Parts:
i - i 9 9 ................... ......(869-019-00054-2)....... 18.00 Apr 1 1993
200-239 .................... ......(869-019-00055-1)....... 23.00 June 1 1993
240-End ....... ........... ......(869-019-00056-9) ...... , 30.00 June 1 1993

18 Parts:
1-149 ........................ ...... (869-019-00057-7) ...... 16.00 Apr 1 1993
150-279 ...........................(869-019-00058-5)....... 19.00 Apr 1 1993
280-399 ...........................(869-019-00059-3)....... 15.00 Apr 1 1993
400-End ................... ......(869-019-00060-7)....... , 10.00 Apr 1 1993

19 Parts:
1-199 .................. . ...... (869-019-00061-5)......; 35.00 Apr 1 1993
*200-End .................. ...... (869-022-00062-4)...... 12.00 Apr 1 1994

20 Parts:
1-399 ....................... ......(869-019-00063-1)......, 19.00 Apr 1 1993
400-499 .................... ......(869-019-00064-0) ...... . 31.00 Apr 1 1993
500-End ................... ......(869-019-00065-8)....... . 30.00 Apr 1 1993

21 Parts:
1-99 .......................... ......(869-019-00066-6)....... , 15.00 Apr 1 1993
100-169 ................. . ......(869-019-00067-4)....... , 21.00 , Apr 1 1993
170-199 .................... ......(869-019-00068-2)....... . 20.00 Apr 1 1993
200-299 ...... .......... ......(869-019-00069-1)...... 6.00 Apr 1 1993
300-499 .................... ......(869-019-00070-4)....... . 34.00 Apr 1 1993
500-599 .................... ...... (869-019-00071-2) ....... 21,00 Apr 1 1993
600-799 .................... ...... (869-019-00072-1)...... 8.00 Apr 1 1993
800-1299 :................ ...... (869-019-00073-9) ....... 22.00 Apr 1 1993
1300-End.......... ....... ......(869-019-00074-7) ...... . 12.00 Apr 1 1993

22 Parts:
1-299 ..................... ...... (869-019-00075-5)....... 30.00 Apr. 1 1993
300-End ........... ...... (869-019-00076-3) ....... 22.00 Apr. 1 1993

23 ............................. ...... (869-019-00077-1) ..... . 21.00 Apr. 1 1993

24 Parts:
0-199 ....................... ......(869-019-00078-0)....... . 38.00 Apr. 1, 1993
200-499 .................... ......(869-019-00079-8)......... . 36.00 Apr. 1, 1993
500-699 .................... ......(869-019-00080-1)........ 17.00 Apr. 1, 1993
700-1699 .................. ...... (869-019-00081-0)....... 39.00 Apr. 1, 1993
1700-End.............. .....(869-019-00082-8) ....... . 15.00 Apr 1 1993

25 ........................ ......(869-019-00083-6)....... . 31,00 Apr 1 1993

26 Parts:
§§1.0-1-1.60 ........... ...... (869-019-00084-4)....... 21.00 Apr. 1 1993
§§ 1.61-1.169.......... ...... (869-019-00085-2)....... 37.00 Apr. 1, 1993
§§1.170-1.300 ........ ......(869-019-00086-1)....... . 23.00 Apr. 1 1993
§§1.301-1.400 ........ ......(869-019-00087-9)....... . 21.00 Apr. 1 1993
§§ 1.401-1.440 ........ ......(869-019-00088-7) ....... . 31.00 Apr. 1 1993
§§1.441-1.500 ........ ......(869-019-00089-5) ....... . 23.00 Apr. 1, 1993
§§1.501-1.640 ........ ......(869-019-00090-9) ...... . 20.00 Apr. 1, 1993
§§1.641-1.850 ..... ......(869-019-00091-7)....... . 24.00 Apr. 1, 1993
§§1.851-1.907 .:...... ......(869-019-00092-5) ...... . 27.00 Apr. ?, 1993
§§1.908-1.1000 ...... ......(869-019-00093-3)....... . 26.00 Apr. 1, 1993
§§ 1.1001-1.1400 .... ......(869-019-00094-1)....... . 22.00 Apr 1 1993
§§ 1.1401-End ...............(869-019-00095-0)....... . 31.00 Apr. 1 1993
2-29 ......................... ......(869-019-00096-8)....... . 23.00 Apr 1 1993
30-39 ....................... ......(869-019-00097-6)....... . 18.00 Apr. 1, 1993
40-49 .................... ......(869-019-00098-4)....... . 13.00 Apr. 1. 1993
50-299 ............................(869-019-00099-2)....... . 13.00 Apr. 1. 1993
300-499 ................... ......(869-017-00100-0)....... . 23.00 Apr. 1. 1993
500-599 ............... (869-022-00101-9)...... 6.00 4 Apr 1, 19VU
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Title Stock Num ber Price R evision Date

600-End ..................... .(869-019-00102-6) .... 8.00 Apr. 1, 1993

27 Parts:
1-199 .................. ............(869-019-00103-4).... .. 37.00 Apr. 1, 1993
200-End ......................... .(869-019-00104-2) .... .. 11.00 5 Apr. 1, 1991

28 Parts: ........................
1-42 ................................ .(869-019-00105-1) .... .. 27.00 July 1, 1993
4 3 -e n d ........................... .(869-019-00106-9) .... .. 21.00 July 1, 1993

29 Parts:
0-99 ................................ .(869-019-00107-7) .... .. 21.00 July 1, 1993
100-499 .......................... .(869-019-00108-5) .... 9.50 July 1, 1993
500-899 .......................... (869-019-00109-3) .... .. 36.00 July 1, 1993
900-1899 ........................ .(869-019-00110-7) ....... 17.00 July 1, 1993
1900-1910 (§§1901.1 to  

1910.999) ................ . . (869-019-00111-5) .... .. 31.00 July 1, 1993
1910 (§§1910.1000 to  

e n d ) .......................... . (869-019-00112-3) ....... 21.00 July 1, 1993
1911-1925 ...................... (869-019-00113-1) .... .. 22.00 July 1, 1993
1926 ............................... (869-019-00114-0) .... .. 33.00 July 1, 1993
1927-End................. ...... (869-019-00115-8) .... ., 36.00 July 1, 1993

30 Parts:
1-199 ...................... ...... . (869-019-00116-6) ....;.. 27.00 July 1, 1993
200-699 .......................... (869-019-00117-4) .... .. 20.00 July 1, 1993
700-End ......................... (869-019-00118-2) .... .. 27.00 July 1, 1993

31 Parts:
0-199 .............................. (869-019-00119-1) .... .. 18.00 July 1, 1993
200-End ......................... (869-019-00120-4) .... .. 29.00 July 1, 1993
32 Parts:
1-39, Vol. 1...................... ... 15.00 2 July 1, 1984
1-39, Vol. I I ..................... ... 19.00 2 July 1, 1984
1-39, Vol. I l l .................... ... 18.00 2 July 1, 1984
1-190 ......... .................... (869-019-00121-2) .... .. 30.00 July 1, 1993
191-399 .......................... (869-019-00122-1) .... .. 36.00 July 1, 1993
400-629 ................... ...... (869-019-00123-9) ....... 26.00 July 1, 1993
630-699 .......................... (869-019-00124-7) .... .. 14.00 6 July 1, 1991
700-799 .......................... (869-019-00125-5) .... .. 21.00 July 1, 1993
800-End ................ ........ (869-019-00126-3) .... .. 22.00 July 1, 1993
33 Parts:
1-124 ..................................... (869-019-00127-1) ...... .. 20.00 July 1, 1993
125-199 ..................................... (869-019-00128-0) . . . . . .. 25.00 July 1, 1993
200-End .................................... (869-019-00129-8)........... 24.00 July 1, 1993
34 Parts:
1-299 ........ ....... ........... .............. (869-019-00130-1) ....... 27.00 July 1, 1993
300-399 ......................... : (869-019-00131-0) ....... 20.00 July 1, 1993
400-End .......................... (869-019-00132-8) ..... . 37.00 July 1, 1993
35 ................ ..... ............ (869-019-00133-6) . . . . . 12.00 July 1, 1993
36 Parts:
1-199 ....................... ............... (869-019-00134-4) ....... . 16.00 July 1, 1993
200-End ................................... (869-019-00135-2) . ; . . . ,  35.00 July 1, 1993
37 ................................. ......... (869-019-00136-1) ....... . 20.00 July 1, 1993
38 Parts:
0-17 ........ .............................. . (869-019-00137-9) . . . . . . 31.00 July 1, 1993
18-End .......................... ........... (869-019-00138-7) ....... . 30.00 July 1, 1993
39 ................................ (869-019-00139-5) ....... . 17.00 July 1, 1993
40 Parts:
1-51 .;....................................... (869-019-00140-9) ....... . 39.00 July 1, 1993
52 .......................... . (869-019-00141-7) ..... . 37.00 July 1, 1993
53-59 ........................ (869-019-00142-5) ..... . 1 1 .0 0 July 1, 1993
60 .................. (869-019-00143-3) ..... . 35.00 July 1, 1993
61-80 ........................ (869-019-00144-1) ..... . 29.00 July 1, 1993
81-85 ..................... (869-019-00145-0)....... . 21.00 July 1, 1993
86-99 ................ (869-019-00146-8) ....... . 39.00 July 1, 1993
100-149 ............. (869-019-00147-6) ....... . 36.00 July 1, 1993
150-189 ....................... (869-019-00148-4) ....... . 24.00 July 1, 1993
190-259 ............... (869-019-00149-2)....... . 17.00 July 1, 1993
260-299 ............... (869-019-00150-6) ....... . 39.00 July 1, 1993
300-399 ............... (869-019-00151-4) ....... . 18.00 July 1, 1993
400-424 ....... (869-019-00152-2) ....... . 27.00 July 1, 1993
425-699 ........ (869-019-00153-1) ....... . 28.00 July 1, 1993
700-789 . . . . . . (869-019-00154-9) ....... . 26.00 July 1, 1993

Title Stock Number Price Revision Date

790-End ...................... . (869-019-00155-7) .... . 26.00 July 1, 1993
41 Chapters:
l, 1-1 to 1 -1 0 ......... ...... .. 13.00 3 July 1, 1984
1,1-11 to Appendix, 2 (2 Reserved)........... . .. 13.00 3 July 1, 1984
3 - 6 ................................... .. 14.00 3 July 1, 1984
7 ...................................... .. 6.00 3 July 1, 1984
8 ..................................... . 4.50 3 July 1. 1984
9 ...................................... .. 13.00 3 July 1. 1984
10-17 .............................. .. 9.50 3 July 1. 1984
18, Vol. 1, Parts 1-5 ....... ;.......... . ........................ .. 13.00 3 July 1, 1984
18, Vol. II. Parts 6 -1 9 ..... .. 13.00 3 July 1, 1984
18, Vol. Ill, Parts 20-52 .. .. 13.00 3 July 1, 1984
19-100 ........................... .. 13.00 3 July 1. 1984
1-100 ............................. (869-019-00156-5) .... . 10.00 July 1. 1993
101 ................................. (869-019-00157-3) .... • 30.00 July 1. 1993
102-200 ......................... (869-019-00158-1) .... . 11.00 6 July 1. 1991
201-End ........ ................ (869-019-00159-0) .... . 12.00 July 1. 1993

42 Parts:
1-399 ......... ................... (869-019-00160-3) .... . 24.00 Oct. 1. 1993
400-429 ......................... (869-019-00161-1) .... . 25.00 Oct. 1. 1993
430-End ........................ (869-019-00162-0) .... . 36.Ò0 Oct. 1. 1993

43 Parts:
1-999 ........................... (869-019-00163-8) .... . 23.00 Oct. 1. 1993
1000-3999 ..................... (869-019-00164-6) .... . 32.00 Oct. 1. 1993
4000-End ........................ (869-019-00165-4) .... . 14.00 Oct. 1, 1993
44 ................................... (869-019-00166-2) .... . 27.00 Oct. 1, 1993
45 Parts:
1-199 ............................. (869-019-00167-1) .... . 22.00 Oct. 1, 1993
200-499 ......................... (869-019-00168-9) .... . 15.00 Oct. 1, 1993
500-1199 ....................... (869-019-00169-7) .... . 30.00 Oct. 1, 1993
1200-End....................... (869-019-00170-1) .... . 22.00 Oct. 1, 1993

46 Parts:
1-40 ............................... (869-019-0017 -9) .... . 18.00 Oct. 1. 1993
41-69 .............. .............. (869-019-00172-7) .... . 16.00 Oct. 1, 1993
70-89 ....... .......... . (869-019-00173-5) .... 8.50 Oct. 1, 1993
90-139 ............................ (869-019-00174-3) .... . 15.00 Oct. 1, 1993
140-155 ......................... (869-019-00175-1) .... . 12.00 Oct. 1. 1993
156-165 .......................... (869-019-00176-0) .... . 17.00 Oct. 1, 1993
166-199 ......................... (869-019-00177-8) .... . 17.00 Oct. 1. 1993
200-499 ......... ............... (869-019-00178-6) .... . 20.00 Oct. 1. 1993
500-End ........................ (869-019-00179-4) .... . 15.00 Oct. 1. 1993

47 Parts:
0-19 ............................... (869-019-00180-8) .... . 24.00 Oct. 1. 1993
20-39 .............................. (869-019-00181-6) .... . 24.00 Oct. 1. 1993
40-69 ............................. (869-019-00182-4) .... . 14.00 Oct. 1. 1993
70-79 .............................. (869-019-00183-2) .... . 23.00 Oct. 1. 1993
80-End ........................... (869-019-00184-1) .... . 26.00 Oct. 1, 1993

48 Chapters:
1 (Parts 1-51) ......... ....... (869-019-00185-9) .... . 36.00 Oct. 1. 1993
1 (Parts 52-99) .............. (869-019-00186-7) .... . 23.00 Oct. 1. 1993
2 (Parts 201-251)......... (869-019-00187-5) .... . 16.00. Oct. 1. 1993
2 (Parts 252-299).......... (869-019-00188-3) .... . 12.00 Oct. 1 1993
3 - 6 ................. :........... . (869-019-00189-1) .... . 23.00 Oct. 1 1993
7-14 ................................ (869-019-00190-5) .... . 31.00 Oct. 1. 1993
1 5 -2 8 .............................. (869-019-00191-3) .... . 31.00 Oct. 1. 1993
29-End ............................ (869-019-00192-1) .... . 17.00 Oct. 1. 1993

49 Parts:
1-99 ................................ (869-019-00193-0) .... . 23.00 Oct. 1. 1993
100-177 ........................... (869-019-00194-8) .... . 30.00 Oct. 1. 1993
178-199 ........................... (869-019-00195^-6) .... . 20.00 Oct. 1. 1993
200-399 ........................... (869-019-00196-4) .... . 27.00 Oct. 1. 1993
400-999 ........................... (869-019-00197-2) .... . 33.00 Oct. 1. 1993
1000-1199 ...................... (869-019-00198-1) .... . 18.00 Oct. 1. 1993
1200P-End........................ (869-019-00199-9) .... . 22.00 Oct. 1 1993

50 Parts:
1-199 .............................. (869-019-00200-6) .... . 20.00 Oct 1 1993
200-599 ......... ........... . (869-019-00201-4) .... . 21.00 Oct. 1 1993
600-End .........  ............. (869-019-00202-2) .... . 22.00 Oct. 1. 1993T

CFR Index and Findings
A id s ............... ............. (869-022-00053-5) ... . 38.00 Jan. 1 1994
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Complete 1994 CFR s e t_____________________ 829.00 1994

Microfiche CFR Edition:

Complete set {one-time matting) ..................   188.00 J99J

Complete set {one-time m ailing )....................... 188.00 1992
C o m p ile  set {one-time m o ilin g ) ....................  223.-00 1993

Subscription (mailed as issued)...... .................. 244.00 1994

Individual c o o ie s .......... ...............  2 D0 1994

* Because Stile 3 is an annual compHofon, this volume and a ll previous volumes 
should be  retained as a  permanent reference source.
n ’ ■ l 985 edition a  32 M W  contains a  note only for
Parts 1—39 inclusive. For the fuH text of the Defense Acquisition Segutations 
«  Parts 1-39, consult the three O f* volumes issued as of July 3, ¿984 -.cantdinina 
those p a rti ^

-m e  jury i, ivob edition of 41 CFR Chapters MOO contains a  note only 
for Chapters 1 to 49 inclusive. For the full text of procurement fegdtatiorts 
rn G nqpias 1 to 49, consult the eleven OFR volumes issued as a t July 1 
1984 conjoining those chapters.

4 No amendments to this volume were prom ulgated during the period Apr 
1, 1990 to Mar. 31, 1994. The CFR volume issued April 1, 1990, Should be 
retained.

-amendments to this volume were prom ulgated during the -period 
1, 1991 to  M ar. 31, 1993. The CFR volume issued April L  1991 should 
retained. . ‘

Apr.
be

iw  amenamenrs to inis volume were promulgated during the period July 
T, 1991 lo  June 30, 1993. The CFR volume -issued July 1, 1991, should toe retained ' 

No amendments to  This vdlume were prom ulgated during the period January 
J, 1993 to Decem ber 31, 1993. The CFR volume issued January 1, 1993 should 
be retained.
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□  Check payable to the Superintendent of Documents
□  GPO Deposit Account I I I I I I I l- D
□  VISA or MasterCard Account

__________________ _ Thank you fo r your order!
(Credit card expiration date)

(Signature) (R®v *2/91)

371954, Pittsburgh, PA 15250-7954






		Superintendent of Documents
	2019-10-23T04:19:26-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




